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EXTERIOR OF SAFE 
By Fred. S. Knight 


In view of the conflicting decisions on the question as to the mean- 
ing of the word “exterior” as used in safe burglary policies, we are glad to 
call attention to the decision of the Commission of Appeals of Texas in 
National Surety Co. v. Volk Bros., 82 Southwestern (2d) 622; 8&5 
Insurance Law Journal 1377. In this case recovery was denied where the 
only marks of force and violence on the outer door of the safe were not 
the marks made in gaining entrace to the safe. 

The insuring clause of a policy issued by the defendant National 
Surety Co. to the plaintiff, Volk Bros. Company was as follows: “For 
loss by burglary, of property insured, from within the specifically insured 
portion of the safe, while such safe is located in the Assured’s premises 
(or elsewhere if removed thereto by burglars), occasioned by the felon- 
ious abstraction of any of such property, after entry into the safe and also 
into the portion specifically insured has been effected by force and violence 
with tools, explosives, electricity, gas or other chemicals, directly there- 
upon, while all doors of the said safe and the portions specifically insured 
are duly closed and locked by combination or time locks, of which force 
and violence there shall be visible marks on the exterior of both the safe 
and the portion specifically insured.” The trial court found that the 
knobs on the left side of the outer door of the safe had been knocked off 
by force and violence with tools of some character by the burglar or 
burglars but that the knobs had no connection with the lock or the open- 
ing of the outer door of the safe. The outer door of the safe was opened 
by manipulation of the lock and after the opening of the outer door, a 
charge of nitro glycerine was applied to the inner door and discharged by 
an electric fuse, resulting in knocking off the lock completely and in 
springing the inner door. Having affected the opening of the outer door 
and inner door as above described the burglar or buglars abstracted 
the money. Judgment for the plaintiff was affirmed by the court of Civii 
\ppeals and the defendant brought error. 

In reversing the judgment the Commission of Appeals of Texas 
pointed out that the insuring clause called for visible marks “on the 
exterior of the safe,” of the force and violence with tools, explosives, etc., 
by which the entry into the safe was effected. The court stated that the 
only marks of any force and violence which were on the outside part of 





the safe were made in connection with the knocking off of the knobs 
which were there and that such marks might be discarded from consid- 
eration as they were not marks of force and violence which effected, or in 
any way contributed to effect an entry into the safe. 

It is the fact that the insuring clause requires that there be on the 
exterior of a safe visible marks of the force and violence by which entry 
was effected which is too often lost sight of in similar cases. 


ACTUAL NOTICE 


Notice of cancellation under the Massachusetts Compulsory Motor 
Vehicle Insurance Law must be “actual notice” which means at least 
knowledge by the assured that written notice has reached the place where 
the assured may rightly be presumed to be. Such in effect was the 
decision of the Supreme Judicial Court of Massachusetts in Merchants’ 
Mutual Casualty Co. v. Justices of Superior Court, 197 Northeastern 
166: 85 Insurance Law Journal 1343. 

The Merchants’ Mutual Casualty Co. issued an automobile liability 
policy to Emma Rockell for the year 1933. In her application for the 
ent and in the declaration in the policy as issued, her address was given 

s “112 East Street, Clinton,” whereas in fact her address was “112 
eech Street, Clinton.” The policy contained a provision that notice of 
cancellation sent by registered mail to, or delivered at, the address of the 
assured as given in the declaration should be a sufficient notice. On Febru- 
ary 17, 1933 the insurer forwarded by registered mail addressed to the 
assured at 112 East Street written notice of cancellation of the policy to 
become effective on March 9, 1933. The latter was delivered on February 
18, 1933 to the true address of the assured at 112 Beach Street. The 
assured however was temporarily absent from her home and no notice 
was given by her of any change of mailing address nor were there any 
facilities for delivery of mail at the place of her temporary residence. The 
assured filed written complaint of the cancellation with the Commissioner 
of Insurance on March 3, 1933 which was within ten days after she 
actually received the notice purporting to cancel her policy. The board 
of appeal on motor vehicle liability ordered the cancellation of the policy 
annulled. 

In overruling the exceptions of the insurer the Supreme Judicial 
Court of Massachusetts held that the provision of the policy as to the 
giving of notice of cancellation was controlled by the statutory provisions 
concerning the giving of notice and that the statutory require nent that 
written notice must be given by the insurer and that such written notice 
must be received by the assured imported actual notice. which meant at 
least knowledge by the assured that written notice of the specified tenor 
had reached the place where the assured rightly might be presumed to be 
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LIFE 
UNITED BEN. LIFE INS. CO. v. DOPSON. 3 Div. 
Court of Appeals of Alabama. April 16, 1935. 
Rehearing Denied June 4, 1935. 
Certiorari Denied by Supreme Court June 27, 1935. 
162 Southern Reporter 545. 
1. INSURANCE. 


Beneficiary suing on life policy made out prima facie case by proof of death of 
insured and notice to insurer and by introducing in evidence policy sued on, 
which was in beneficiary’s possession. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE. 

Insurer, in action on life policy, had burden of proof to establish defense that 
policy was forfeited by nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 

Action on a policy of life insurance by Ella E. Dopson against the United 
Benefit Life Insurance Company. From a judgment granting plaintiff’s motion 
jor a new trial, defendant appeals. 

Affirmed. 

Certiorari denied by Supreme Court in United Benefit Life Ins. Co. v. Dopson, 
162 So. 546. 

London, Yancey, Smith & Windham and J. K. Jackson, all of Birmingham, 
tor appellant. 

R. S. Hill, Jr., and John L. Goodwyn, both of Montgomery, for appellee. 

Rice, Judge. 

But a single question is presented for our consideration on this appeal—the 
propriety, vel non, of the trial court’s action in setting aside, on appellee’s timely 
motion, the verdict of the jury in appellant’s favor and the judgment rendered 
thereon. 

The suit was by appellee against appellant, based upon a policy of insurance 
issued by appellant on the life of Tennyson Dopson, with appellee named as 
beneficiary therein. 

The complaint consisted of but a single count, in Code form. Code 1923, $ 
9531, form 12. The plea was “the general issue and with leave to give in evidence 
any evidence that might have been specially pleaded and with like leave to the 
plaintiff.” 

[1] Plaintiff (appellee) made out, on the trial, her prima facie case for 
‘covery by introducing testimony showing: (1) The death of the assured; (2) 
notice to defendant (appellant); (3) and by the introduction into the evidence 
the policy sued on, which was in her possession. Union Mut. Ins. Co. v. 
Peavy, 24 Ala. App. 116, 133 So. 302. 

[2] Appellant sought to defeat recovery on the policy by the introduction 
of testimony tending to show that it had been forfeited by the nonpayment of 
premiums. Well, this was strictly defensive matter, and the burden was upon 
ippellant to make good its contention. Union Mut. Ins. Co. v. Peavy, supra; 
Pilot Life Ins. Co. of — N. C. v. Hawkins, 222 Ala. 218, 131 So. 889 
Sovereign Camp, W. O. W. v. Carrell, 218 Ala. 613, 119 So. 640. 

[3] We have carefully veniaed the testimony in the bill of exceptions and 
are of the opinion and hold that there was at least a scintilla of evidence support- 
ing appellee’s claim on the trial, if, indeed, her prima facie case above referred 
to was not sufficient in this regard. Hence it was proper that the learned trial 
judge submit, as he did, in the first instance, the issue raised to the jury. Nor- 
wood Hospital v. Brown, 219 Ala. 445, 122 So. 411. 

[4] But he should have done so under correct instructions as to the law 
governing their consideration of the testimony. 

The said judge charged the jury orally, in part, as follows: 

(a) “Now, this presents a question of fact for you to determine from all the 
vidence in the case, the burden being on the plaintiff to reasonably satisfy you 
twelve men that the policy was in force and effect on February 4th when the 
assured, Tennyson Dopson died, and that it was kept in force and effect by the 
money-order payment of January 18th for $6.34.” 


’ 
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(b) “The burden being on the plaintiff to reasonably satisfy you twelve men 
that the policy was in force and effect on February 4th when the assured, Tenny- 
son Dopson died.” 

Due exception was reserved to each of the above-quoted excerpts from the 
said oral charge, and in each instance the same was erroneous. Authorities here- 
inabove. 

The giving of each said quoted excerpt from the oral charge being made a 
separate ground for the motion by appellee to set aside the verdict returned 
against her, it was altogether right and proper that said motion should be granted, 
as it was. 

What we have said hereinabove indicating that the action of the trial court 
complained of should be sustained, we deem it unnecessary to treat the other 
matters discussed in the briefs of counsel. They seem to present no new or 
novel questions. 

The judgment is affirmed. 

Affirmed. 

FAULK v. NEW YORK LIFE INS. CO. 4 Div 
Court of Appeals of Alabama. June 11, 1935. 
Rehearing Denied June 25, 1935. 


162 Southern Reporter 558, 


a: 


- a 


2. INSURANCE. 

Under life policy dated August 17, 1920, which contained provision that dis- 
ability benefits were payable one year after anniversary of policy next succeeding 
receipt of proof of disability, insured filing proof of disability on August 21, 1931, 
was not entitled to disability benefits until one year after August 17, 1932, as 
against contention that amendment to application on August 24, 1920, changed 
anniversary date of policy to August 24. 


(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from Circuit Court, Geneva County; Emmet S. Thigpen, Judge. 

Suit by C. C. Faulk against New York Life Insurance Company. From an 
unsatisfactory judgment, plaintiff appeals. 

Affirmed. 

The complaint alleges that the original application made for the policy of insur- 
ance in suit was signed by plaintiff on August 17, 1920, said application providing 
that the insurance thereby applied for should not take effect unless the first premium 
be paid and the policy delivered to and accepted by the applicant during his lifetime, 
and unless otherwise agreed in writing the policy should then relate back to and 
take effect as of the date of the application; that said application being omissive 
in a certain particular, it became necessary to amend and complete it, which he did 
on August 24, 1920; that on completion of said application the policy was issued 
and delivered, and “that such policy took effect as of the date of such amendment 
and completion and on, to wit, August 24, 1920”; that while it appears on the face 
of the policy that the anniversary date shall be August 17th, yet as a matter of fact 
the anniversary date of said policy is of the date of its issue, to wit, August 24, 
1920, and the date on which the application was amended and completed. It is further 
averred that plaintiff’s application for disability benefits and proof in support thereof 
duly reached defendant prior to August 24, 1931, the actual date on which said 
policy was issued; that under the terms of the policy defendant was due him the 
sum of $500 payable on August 24, 1932, and is now due that sum with interest 
thereon. It is further averred that by reason of defendant’s failure and refusal to 
waive premiums, he, in order to avoid a forfeiture, continued to pay premiums 
thereon, including the one due for 1931 and 1932 and that he is entitled to recover 
premiums so paid for said years with interest. 

The agreed statement of facts, is, in substance, as follows: 

On the 17th day of August, 1926, the defendant issued its policy of insurance 
upon the life of plaintiff, in the face amount of $5,000, payable to the estate of 
insured. Insured duly paid the annual premiums on said ‘policy up to and including 
the 17th day of August, 1932. On August 17, 1931, plaintiff filled out a form fur- 
nished by the defendant, designated “claim for disability benefits,” in which he 
made claim for total and permanent disability benefits in accordance with the pro- 
visions of said policy. On August 18, 1931, there was filled out an “Attending 
Physician’s Report on Claim for Disability Benefits” on form furnished by defend- 
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ant. Said claim for disability benefits, signed by plaintiff and the attending physician, 
were mailed to the Montgomery branch of defendant company and received there 
on August 19, 1931, and forwarded by mail to the home office of defendant and in 
due course of mail should have been received there on August 21, 1931. 


“For the purpose of this trial it is admitted that on August 17th and 19th, 1931, 
and continuously to the date of the filing of this suit Mr. Faulk was totally and 
permanently disabled within the meaning of the policy provisions above quoted. 
The defendant company concedes that Mr. Faulk is entitled to recover the pre- 
mium paid as of August 17, 1932, amounting to $184.55, with interest to date. The 
plaintiff claims that in addition to said sum he is entitled to receive an income pay- 
ment as of August 17, 1932 with interest to date while the defendanc contends that 
under paragraph 2 of Section 1 * * * no income payment will become due to 
the plaintiff until and unless he is totally and permanently disabled within the mean- 
ng of the policy provision on August 17, 1933.” 

Copies of the policy, the claim for disability benefits, and report of attending 
iysician are made exhibits to the agreed statement of facts. 

The trial court rendered judgment for the amount of the mentioned premium, 
with interest. Plaintiff has appealed. 

Mulkey & Mulkey, of Geneva, for appellant. 

Rushton, Crenshaw & Rushton, of Montgomery, for appellee. 

Rice, Judge. 

Parties, so far as are advised, may try their cases on such “agreed statements 
of facts” as they choose to enter into. 

In the instant case appellant has, by formal, binding stipulation, agreed that the 
policy upon which he bases his suit was issued by appellee to him on the 17th day 
of August, 1920. 

rue, a serious question is raised as to the actual date of issuance of the policy, 
which marked the beginning of the relation of insurer and insured between the 
parties hereto (Lewis v. Brotherhood of Locomotive Firemen and Enginemen, 220 
\la. 270, 124 So. 889) ; but appellant, as we see it, is foreclosed, in this controversy, 
by his binding agreement that the date of issue was August 17th. 

The record coming up here containing the recital that “for the purposes of 
this trial, the following are the facts necessary to a decision thereof,” setting out 
the facts (as to the date of issuance of the policy sued on, as above), and signed 
hy appellant’s duly authorized counsel, we know of no authority in us to disregard 
said facts on the finding (if made) by us that the record otherwise shows a different 
state of facts. 

[1] So, for the purposes of this appeal, it appears, conclusively, that the policy, 
the basis of this suit, was issued on August 17, 1920. 

The policy contains these, here pertinent, recitals: 

“Premium. This contract is made in consideration of the payment in advance 
of the sum of $184.55, the receipt of which is hereby acknowledged, constituting the 
first premium and maintaining this Policy to the Seventeenth day of August Nine- 
teen Hundred and Twenty-one, and of a like sum on said date and every Twelve 
calendar months thereafter during the life of the Insured until premiums for 
Twenty full years in and shall have been paid from the date on which this Policy 
takes effect. 

“This Policy takes effect as of the Seventeenth day of August Nineteen Hundred 
and Twenty, which day is the anniversary of the Policy. If the Insured becomes 
wholly and permanently disabled before age 60, the payment of premiums will be 
waived under the terms and conditions contained in Section 1. 

“Section 1. Total and Permanent Disability Benefits. Whenever the Company 
receives due proof, before default in the payment of premium, that the Insured, 
hefore the anniversary of the Policy on which the Insured’s age at nearest birthday 
is 60 years and subsequent to the delivery hereof, has become wholly disabled by 
hodily injury or disease so that he is and will be presumably, thereby permanently 
and continuously prevented from engaging in any occupation whatsoever for remun- 
eration or profit, and that such disability has then existed for not less than sixty 
days—then * * * 

“1. Waiver of Premium.—Commencing with the anniversary of the policy next 
succeeding the receipt of such proof, the company will on each anniversary waive 
payment of the premium for the ensuing insurance year, and, in any settlement of 
the Policy, the Company will not deduct the premiums so waived. The loan and 
surrender values provided for under Sections 3 and 4 shall be calculated on the 
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basis employed in said sections the same as if the waived premiums had been paid 
as they became due. 

“2. Life Income to Insured.—One year after the anniversary of the Policy next 
succeeding the receipt of such proof, the Company will pay the Insured a sum 
equal to one-tenth of the face of the Policy, and a like sum on each anniversary 
thereafter during the lifetime and continued disability of the Insured.” 

It appearing that the policy was issued on August 17, 1920, and the policy stat- 
ing that August 17th is the anniversary of same, we see no necessity for confusion 
as to the time when the first payment as for total disability benefits became due 
upon the facts shown in evidence in the court below. 

It is undisputed that appellant's “proof” was not lodged with appellee until 
after August 17, 1931 (though before August 17,1932). 

[2] Under the plain terms of the policy, then, his first total disability payment 
was due “one year after the anniversary of the policy next succeeding the receipt 
of such proof,” or one year after August 17, 1932, to wit, August 17, 1933; he 
remaining all the while otherwise entitled to same. 

The trial court’s judgment was in accord with what we have said hereinabove, 
and the same is affirmed. 

Affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. CUMMINGS. 6 Div. 682. 
Court of Appeals of Alabama. May 7, 1935. 
Rehearing Denied June 25, 1935. 
162 Southern Reporter 560. 
6. INSURANCE. 

Life insurer’s local manager with power to manage soliciting agents, receive 
and receipt for premiums, accept applications for policies and to forward them t 
home office and deliver policies written by home office held without power to waive 
condition of policy providing that it should be void in case insured procured addi- 
tional insurance or to receive notice of procurance of such additional insurance b 
insured. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

7. INSURANCE. os 

In suit on life policy, where beneficiary alleged but did not prove that life 
insurer’s local agent had authority to waive and did waive provisions of application 
and policy that policy should be void if insured had other insurance, in absence o 
waiver by insurer’s president or secretary, life insurer held entitled to general charg: 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

§. INSURANCE. 

Where life policy provided that no obligation was assumed by insurer unless 
on date of delivery insured was alive and in good health, plea alleging that insured 
made false representations as to his health and that representations were made witl 
intent to deceive eld to state good defense. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

9. INSURANCE. : 

In suit on life policy, pleas alleging that insured had falsely represented that 
he had never had tuberculosis, nor any medica! or surgical treatment within pre- 
vious five years, and that representations were made with intent to defraud an 
that insured had also falsely represented that he had never been in hospital for 
treatment and that such representation was made with intent to deceive held to stat 
good defenses to suit on policy. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

10. INSURANCE. ; 

In suit on life policy, whether insured was in good health when policy was 
delivered, whether insured had made false representations as to freedom fron 
tuberculosis and previous medical, surgical, or hospital treatment, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3, 7].) 

Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. ae 

Action on a policy of life insurance by Willie Cummings against the National 
Life & Accident Insurance Company. From a judgment for plaintiff, defendant 
appeals. 
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Reversed and remanded. 
Wm. A. Jacobs, of Birmingham, for appellant. 
Chester Austin, of Birmingham, for appellee. 


SAMForD, Judge. 
[1, 2] The defendant filed on October 17, 1932, in said cause the following 
motion, to wit: 


“Comes the defendant and appearing specially for the purpose of this motion, 
and for no other purpose, represents unto the Court as follows: 

“Heretofore, on, to-wit, the 7th day of September, 1932, this same plaintiff in 
this case, filed a suit against this same defendant on this same cause of action in 
the Jefferson County Court of Common Claims, at Birmingham, Jefferson County, 
\labama being a court of competent jurisdiction, and said case in said Jefferson 
County Court of Common Claims came up for trial in said Court, and a trial 
was had, on, to-wit, the 4th day of October, 1932, and at the end of said trial, and 
hefore the Judge had rendered a judgment in the case, the said plaintiff took a 
voluntary non-suit, and thereafter, without paying the Court cost accrued in said 
case in said Jefferson County Court of Common Claims, and taxed therein against 
this plaintiff, this plaintiff filed this suit in the Circuit Court, and said costs in 
said Jefferson County Court of Common Claims are still unpaid. 

“Wherefore, the defendant moves the Court that this case be abated and dis- 


missed. 
“Wm. A. Jacobs, Attorney for the Defendant.” 


This motion was by the court continued until November 2d. On the hearing of 
the motion on November 2d, the court entered the following order: 

“On this the 2nd day of November, 1932, came the parties by their attorneys, 
and this motion is argued and submitted to the Court, and the same having been 
fully considered and understood by the Court, 

“It is ordered and adjudged by the Court that the costs in said case in said 

urt of Common Claims be paid on or before December Ist, 1932.” 

The above motion, being in writing and in a circuit court in a cause therein 
pending, becomes on appeal a part of the record, as does also the ruling of the court 
thereon to be considered and passed on by this court on appeal, without the formal 
necessity of an exception. Code 1923, § 9459. 

Section 7222 of the Code of 1923 provides: “Whenever a suit has been dis- 
missed or nonsuit taken, or when there has been one judgment in favor of the 
lefendant in an action of ejectment, at the time of the filing of another suit, invol\ 
ng the same claim, cause of action or land, between the same parties or their privies, 
he party filing the new suit must also pay into court all costs incurred in the 
former suit, and, upon his failure to do so, the judge, upon motion of the defend- 
ant or any other party in interest shall dismiss said action; but upon good cause 
shown, the judge may permit the party to pay such costs within ten days and pro- 
ceed with the suit.” 

The defendant’s motion to dismiss was filed under and by authority of the above 
tion, and it became the imperative duty of the court to act upon and to dismiss 
action. This was the defendant’s right, which could have been enforced by man 
nus, except that the court in and by the section is given the discretion: “Upon 
id cause shown, the judge may i the party to pay such costs within tev 

fit _— ours] and proceed with the suit.” 

[3] The section of the Code, supra, is both inclusive and exclusive. It includes 

righ i of the parties, the powers of the court, and excludes every other remedy 

ve to its enforcement, except as is therein provided 

Re fore the adoption of the Code of 1923, the power over such matters as tle 
requirement, a condition precedent, the payment of costs in former suits was largely 
in the discretion of the judge sitting as a chancellor in equity cases, and this statute, 
section 7222, was intended to extend this power to cases at law, within the limita- 
tions therein named. This extended power was adverted to in Hillhouse v. Hill- 
house, 221 Ala. 678, 130 So. 206, but we do not think that case intended, by the 
dictum there used, to nullify the limitations upon the discretion of the judge in a 
court of law. 

In Ex parte Canada Life Assurance Company, 217 Ala. 210, 115 So. 244, which 
is a case bearing on the discretion of the judge exercised within the 10-day limit 
as fixed by the statute, Anderson, C. J., pointed out the distinction between man- 
datory statutes and those giving a clear discretion. In that case, however, it was 
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a question of good cause shown within 10 days, and the decision of the majority 
oi the court in that case is rested on that question alone. 


[4] We are clear to the conclusion that the trial judge committed error in 
extending the time of payment of the costs beyond the period of 10 days. 

[5] As we have said above, the statute, supra, carries within itself its own 
remedy for enforcement which is by motion to dismiss and the failure of the trial 
judge to act or his refusal to grant the motion may not properly be raised by plea 
in bar or by plea in abatement. 

[6, 7] Defendant’s plea 10, after setting out the application for insurance signed 


by deceased, in which he represented that he was not at the time insured in defend- 
ant’s company, continues as follows: 


“Defendant avers that the representation contained in said application that 
the insured was not then already insured in the defendant company was false in 
that the plaintiff at that very time was insured in the defendant company under one 
or more life insurance policies, and the said insured knew said representation was 
false and made it with actual intent to deceive and defendant was thereby deceived 
and relying thereon issued said policy of insurance. 

“Defendant further avers that said policy of insurance, which forms the basis 
of thi is action contains among others the following provision: 

“Unless otherwise stated in the ‘Space for Endorsements’ in a waiver signed 
by the President or Secretary, this Policy is void, if the insured before its date has 
been rejected for insurance by this or any other Company, Order or Association; 
or if any Policy on the life of the Insured has been issued by this Company and is 
in force at the date hereof, unless this Policy contains an endorsement signed by 
the President or Secretary that such prior Policy may be in force. The Company 
shall not be presumed or held to know of the existence of any previous rejection, 
or any previous policy unless such fact or facts shall be expressly shown in the 
application, and the issue of this policy shall not be deemed a waiver of this 
condition, 

“Defendant further avers that the policy sued on in this case does not contain 
an endorsement signed by the President or the Secretary of said defendant Com- 
pany that such prior policy may be in for@. Defendant further avers that prior 
to the filing of this suit, it tendered to the plaintiff $23.50, the amount of premiums 
received on said policy by the defendant, and defendant now brings said sum and 
pays the same into court in this case as a tender of said premiums,” 

Plea 3 was similar to plea 10. These pleas were held good on demurrer and 
to which plaintiff filed replication as follows: 

“Comes the plaintiff in the above styled cause and for further answer to pleas 
3 and 10 and files her replication. 

“That P. C. Kidd, who is the general agent of the defendant company, in 
Birmingham, Alabama, and in charge of the Birmingham office of Defendant 
Company at the time all three policies of insurance were taken out with the 
‘usured, had the authority as a general agent to waive any provision in said 
policy that is made the basis of this suit. 

‘That after the insured had taken out the third policy of insurance, namely 
policy E 10772853, the said P. C. Kidd who was the general agent in charge of 
defendant’s office in Birmingham, at which office all three policies carried on the life 
of insured were written and the premiums collected, admitted that he knew the 
insured had three policies with the defendant company, and after he admitted knowl- 
edge of these facts continued to allow all of said insurance to remain in force and 
continued to collect premiums on all three policies up until the death of insured, 
therefore the provision in said policy: 

““Unless otherwise stated in the space for endorsements in a waiver signed by 
the President or Secretary, this policy is void if the insured before its date has been 
rejected for insurance by this or any other company, order or association; or if 
any policy on the life of this insured has been issued by this company and 
is in force at the date hereof, unless this policy contains an endorsement 
signed by the President or Secretary that such prior policy may be in force. 
The Company shall not be presumed or held to know of the existence of 
any previous rejection or any previous policy unless such fact or facts shall be 
expressly shown in the application, and the issue of this policy shall not be deemed 
a waiver of this condition—“has been waived by defendant’s general agent and 
defendant is estopped from setting up said provision above set out as a defense 





Life] Commonwealth Life Ins. Co. v. Orr 1185 


to this action by allowing said insurance to remain in force and continue to accept 
the benefits, or premiums after knowledge of these facts.” 

“This replication alleges that Kidd, defendant’s agent at Birmingham, “had the 
authority asa general agent to waive any provision in said policy that is made the 
basis of this suit,” and “Kidd who was in charge of defendant's office in Birmingham 
at which office all three policies carried on life of insured were written and the 
premiums collected.” The evidence in the case without conflict sustains defendant’s 
pleas 3 and 10 and the plaintiff by her replication sets up a waiver of the misrepre- 
sentation set out in said plea. It is admitted that the waiver was not made by the 
president or secretary of defendant as was stipulated in the contract. Plaintiff 
ea to avoid this by alleging that Kidd, defendant’s agent at Birmingham, had 
the authority to waive the provisions in said policy, and that all of the policies 
were written in Kidd’s Birmingham office. Without this proof this defendant 
would not be bound by the waiver. First National Life Insurance Company v. 
lord, 25 Ala. App. 122, 141 So. 719, and authorities there cited. 

As to proof of the general agency of Kidd, with power to waive the terms of 
the policy or that the provision was so waived by Kidd as to bring notice to 
defendant, the proof has utterly failed. As to this point, which is vital to plaintiff’s 
case, there is no evidence. On the contrary, the undisputed evidence shows that 
Kidd was defendant’s local manager at Birmingham, with power and authority 
to manage subsoliciting agents, receive and receipt for premiums, to accept appli- 
cations for policies and to forward such applications to the home office where the 
policies were written and sent to Kidd for delivery. Such agent has no authority 
to waive a condition of a policy providing that it shall be void in case insured 
procures Sgr een insurance; nor is notice to him notice to the company. Alabama 
State Mut. Assurance Company v. Long, etc., Co., 123 Ala. 667, 26 So. 655; Prine 
v. American Central Insurance Company, 171 Ala. 343, 54 So. 547; North Carolina 
Mutual Life Insurance Company v. Kerley, 215 Ala. 100, 109 So. 755. Having 
jailed to make proof to sustain the allegations as to the general agency of Kidd, 
with authority to waive the repre sentations in the policy relative to additional insur- 
ance, the defendant was entitled to the general charge. 

[8, 9] Plea 2 sets out a clause on the policy contract providing that no obliga- 
tion is assumed by the company unless on the date of delivery the insured was 
alive and in good health. Plea 4 sets up a representation contained in the applica- 
tion that defendant had never had tuberculosis, and alleges that such representa- 
tion was false. Plea 5 sets up a representation that he had not had any medical 
or surgical treatment within five years next preceding the date of the application, 
and alleges its falseness. Pleas 6 and 7 are the same as plea 5, except that they 
allege an actual intent to defraud. Plea 8 alleges a representation that insured 
had never been in a hospital for treatment and that said representation was false, 
made with the intent to deceive. Plea 9 alleges false representations as to being 
in good health, and that this representation was made with the intent to deceive. 
\ll of the foregoing defenses were good and available to the defendant, if proven 
to the satisfaction of the jury. Metropolitan Life Ins. Co. v. Chambers, 226 Ala. 
192, 146 So. 524. 

[10] On the issues as presented by the foregoing pleas, the evidence was in 
conflict, and we cannot say that the overwhelming weight of the evidence sus- 
tained the pleas so as to bring the case within the influence of Miller v. Met. Life 
Ins. Co., 214 Ala. 4, 106 So. 335. 

[11] As to pleas 3 and 10, there was no general replication joining issue on 
the pleas. The special replication to these pleas was by way of confession and 
avoidance, and the proof not sustaining the replication the plaintiff cannot recover. 
Home Supply Co. v. Almon, 17 Ala. App. 3, 81 So. 179. 

Other questions not passed upon will probably not arise on another trial, but 
for the error pointed out the judgment is reversed, and the cause is remanded. 

Reversed and remanded. ——_—_—_—__— 


COMMONWEALTH LIFE INS. CO. v. ORR. 6 Div. 612. 
Court of Appeals of Alabama. June 11, 1935. 
Rehearing Denied June 28, 1935. 
162 Southern Reporter 564. 
1. INSURANCE. 
In action on life policy, whether policy lapsed for nonpayment of premiums 
held for jury. 
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(For other cases, see Insurance, Dec. Dig. § 668[8].) 
2. INSURANCE. 

Conflicting evidence whether life policy was paid up, so as to have been in 
arrears not exceeding four weeks’ grace period at time of insured’s death, held 
support verdict for beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Jefferson County; John Denson, Judge. 


__ Action on a policy of life insurance by Ida C. Orr against the Commonwealth 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

\ffirmed. 

Stokely, Scrivner, Dominick & Smith, of Birmingham, for appellant. 

H. \M. Abercrombie and Jarrett Abercrombie, both of Birmingham, for appel- 
lee. 

BriCKEN, Presiding Judge. 

This suit was by appellee against appellant on a policy of insurance issued by 
appellant upon the life of Bealon H. Orr, the minor son of appellant, and plaintiff 
was named as beneficiary in said policy. The amount sued for was $320, with 
interest, which was alleged to be due the plaintiff on said insurance policy. 

Issue was joined between the parties, and the jury returned a verdict in favor 
of plaintiff assessing her damages at $369.20; judgment was accordingly pronounced 
and entered, from which this appeal was taken. 

\mong other provisions, the policy sued upon contained the following: “1. 
Payment of premium.—All premiums are payable in advance at the Home Offic: 
of the Company in Louisville, Kentucky, but may be paid to an authorized repre 
sentative of the company; hut no payment will be recognized by the company 
unless entered at the time in the premium receipt book of this policy. 2. Grace 
period—Should the death of the insured occur while any premium is in arrears 
not exceeding four weeks, the company will nevertheless pay the policy subject t 
its conditions.” 

It was without dispute that Bealon H. Orr, the insured, died on August 15, 
192s, and that his death was reported to the insurance company. It was contended 
by the plaintiff that she paid the insurance company, defcndant, premiums to the 
amount of $3.20, which, it so paid by her, fixed liability upon the defendant under 
the grace period of the policy, above quoted. 

It was contended by the defendant that the sum of money paid as premiums 
on the policy amounted to only $2.80. If the contention of the insurance company 
was true, the policy, at the time of the death of the insured, had lapsed hecause « 
nonpayment of premiums and the company, therefore, is not liable to the ben 
ficiary under said policy. 

The sole question submitted to the jury in the court below, in so far as this 
appeal is concerned, was as to whether the sum of money paid as premiums on the 
policy was $3.20, as contended by the plaintiff, or $2.80, as contended by the defend- 
ant. The jury, as stated, found in favor of the plaintiff, and the defendant filed 
its motion for a new trial upon the ground, among others, that the verdict and 
judgment were contrary to the great weight and preponderance of the evidence 
in the case. The trial court overruled and denied the motion for a new trial, to 
which action an exception was duly reserved, and this action of the court is made 
the one point of error upon which appellant now seeks a reversal. 

Shortly after the death of the insured the plaintiff wrote the company a letter, 
dated February 8, 1929, in which, among other things, she stated: “On December 
26th, 1927, I took out this policy on the life of Bealon H. Orr, and at the time of 
delivery of this policy by your agent I paid him $1.50 which paid same up until 
\pril 2nd. On April 3rd, I paid the amount of $1.30 to agent, Mr. Morris, and i 
crediting receipt book he marked same showing paid until August 2nd.” 

Plaintiff testified in her own behalf. On her cross-examination she stated that 
she made three payments on the premiums on the policy sued upon. The first pay- 
ment was in the sum of 50 cents on the date the application for the insurance was 
made. The second payment of premium was in the sum of $1 on the date the 
policy was delivered, and according to her testimony, the third payment of pre- 
miums was in the sum of $1.70, which was paid to Mr. V. Morris, agent of the 
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company, all of which premiums, as contended by her, she claimed was shown by 
the premium receipt book of said policy. 


As to the payment of $1.70, she testified that she was to pay premiums for 
three months at a time, or four months at a time; that she told Morris, the agent, 
“T will pay you $1.30, that will pay for three months,” and that she wrote her 
check for this amount and delivered it to Morris, and that he (Morris) then said 
to her, “Mrs. Orr, since you are not here very much, and you are hard to catch, 
if you will pay it for another month that will pay it up to the 6th of August.” 
Piaintiff further testified that in reply to Morris’ statement she said, “All right,” 
and that she then paid him 40 cents in money, which sum she happened to have 
in change in her pocket, instead of writing another check for $1.70. Thus it 
appears from the testimony of plaintiff that the amount of premiums paid by her 
to Morris was $1.70, which added to the $1.50 paid to Stewart makes $3.20 in 
premiums which she plainly and clearly declared in her oral testimony to the jury 
she had paid the insurance company upon the policy of insurance sued upon. It 
is true that this statement of the witness, from the witness stand, as to the amount 
of her last payment of premiums, is at variance with the statement contained iv 
her letter that she paid on that occasion $1.30. The statement in her letter that 
she made two payments of premiums is at variance with her oral testimony that 
she made three payments. In one instance she says: “I paid to him $1.50 which 
paid same up until April 2nd. On April 3rd I paid the amount of $1.30 to agent, 
Morris, and in crediting receipt book he marked same showing paid until August 
2nd.” In the other instance she says: “I paid 50 cents on the date the application 
for insurance was made. The second payment of premiums was in the sum of 
$1.00, when the policy was delivered, and the third payment of premiums was in 
the sum of $1.70 paid to Agent Morris.” The fact that three separate and dis- 
tinct payments of premiums were made is corroborated by the entries in the pre- 
mium receipt book, while the statement contained in the letter that she made two 
payments of premiums is not only shown to be inaccurate by the entries made in 
the premium receipt book, but the same is shown to be incorrect by her testimony 
delivered from the witness stand. The fact that she only paid $1.30 in premiums 
on April 3d is not clearly and conclusively shown by the entries made in the pre- 
mium receipt book because that entry ‘J the foot of the page, as shown by the 
photostatic copy in the record, is, “10-2-28,” meaning according to the unexplained 
entry a payment of 10 cents due on August 2, 1928. According to the testimony 
of Agent Morris on cross-examination, he made thirteen entries on the premium 
receipt book, five of which he testified “are incorrect or are errors.” One of the 
errors is the last entry, which according to his testimony should have shown pay- 
ment through the week beginning July 2, 1928, instead of August 2, 1928, as the 
same appears, and which entry would have been correct if Mrs. Orr paid $1.70 in 
premiums to Agent Morris, as testified to by her. That the amount paid by plain- 
tiff as premiums on the insurance policy was a question for the jury to determine, 
under the evidence, is too plain for sincere question. The appellant in its brief, filed 
by able and learned counsel, admits that there was a conflict in the evidence which 
made the question to be decided one for the jury. The trial court, therefore, 
properly submitted the determination of that issue to the jury. The jury were the 
judges of the sufficiency of the evidence and of what the conflicting statements of 

itnesses tended to prove and establish. 

On this appeal this court is urged to set aside the verdict of the jury that 
decided the facts in this case, because when this court is a to reverse the 
judgment of the lower court on account of the refusal of said court to grant a 
new trial, then this court is requested to pass upon the credibility of the witnesses 

ho testified in the court below, and of the sufficiency of the evidence upon which 
the jury returned a verdict for the plaintiff. 

In the case of Nashville, Chattanooga & St. Louis Railway v. Crosby, 194 Ala. 
338, 70 So. 7, 9, the Supreme Court said: “This court has not all the adv: intages 
enjoyed by the jury for determining a controverted fact. Much depends on the 
demeanor of the witness. The appearance of candor or of evasion, of interest or 
of disinterestedness, of assurance or of uncertainty, and the degree of intelligence 
or familiarity manifested, are matters for the consideration of the jury, indeter- 
mining the weight which should be accorded to oral testimony.” The foregoing is 
appropriate to the case at bar. So also the opinion in Cobb v. Malone, 92 Ala. 
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630, 9 So. 738. Special attention is directed to that portion of said opinion on 
pages 633, 634, and 635 of 92 Ala., 9 So. 739, 740. 

[1, 2] As has been stated, the question as to whether or not the insurance 
policy involved in this case had lapsed for non-payment of premiums was for the 
determination of the jury, on the evidence adduced upon the trial, under the prin- 
ciples of law, as given in the trial court’s oral charge and in the special written 
charges requested by the defendant and given by the court. We cannot say that 
this record discloses that the evidence offered by the defendant was so over- 
whelmingly in its favor as that the trial court would have been justified in saying 
that the verdict of the jury was wrong and unjust. 

We find no reversible error in the judgment of the trial court overruling and 


denying the motion for a new trial; said judgment must be and is affirmed. 
\firmed. 


ALL STATES LIFE INS. CO. v. JAUDON. 6 Div. 691. 
Supreme Court of Alabama. June 20, 1935. 
162 Southern Reporter 668. 
1. INSURANCE. 

Where suit at law on life policy is pending for alleged liability already accrued, 
wherein insurer may obtain an adequate remedy, bill to cancel insurance policy for 
fraud or breach of warranty will not be entertained. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

2. INSURANCE. 

As regards insurer's right to sue in equity to cancel policy on which insured 
has sued at law, insurer may set up in pleas at law misrepresentation in application 
and breach of condition as to required state of health when first premium was paid 

(For other cases, see Insurance, Dec. Dig. § 228.) 

7. INSURANCE. 

Bill to cancel life policies in so far as they stipulate for disability benefits on 
ground of mistake by examing physician as to state of applicant’s health, held 
demurrable, since complete remedy at law was available under plea raising issue of 
unsound health when policy was delivered and first premium paid. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

Appeal from Circuit Court, Tuscaloosa County; Henry B. Foster, Judge. 

Bill to cancel agreement for disability benefits in insurance policies by the All 
States Life Insurance Company against Thornton Terrell Jaudon. From a decree 
sustaining a demurrer to the bill, complainant appeals. 

\ffirmed. 


Harwood & McQueen, John D. McQueen, Jr., Foster Rice & Foster, and J. G. 
Madison, all of Tuscaloosa, for appellant. 

Jones & Dominick, of Tuscaloosa, for appellee. 

BouLDIN, Justice. 

The bill was filed by appellant for the cancellation of insurance policies, in so 
far as they stipulate for disability benefits. These stipulations are incorporated in 
life insurance policies, by riders attached. The same relief is prayed by way of 
reformation of the policies so as to strike out the disability benefit provisions. The 
bill also seeks to enjoin a suit at law for the recovery of certain monthly benefits 
claimed by the insured to have already accrued. All States Life Ins. Co. v. Jaudon, 
228 Ala. 672, 154 So. 798, 94 A. L. R. 1128. : 
The appeal is from a decree sustaining demurrers going to the equity of the 
bill. 


The bill challenges the binding obligation of these disability provisions on the 
three grounds: 

First. Misrepresentations in the applications touching insured’s state of health, 
treatment by physicians, and the like, matters increasing the risk of loss, or made 
with actual intent to deceive. 


Second. Breach of condition or warranty to the effect that the policies would 
not become effective if the insured was not in sound health at the time the first 
premiums were paid. 


Third. Mistake of the examining physician as to the applicant’s state of health, 
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resulting in a report that he was a good insurance risk, the insured knowing of 
such mistake at the time, and by silence taking advantage of same to get insurance. 

[1] It is unquestioned law that equity will not entertain a bill to cancel an 
insurance policy for fraud or breach of warranty after alleged liability has accrued, 
and a suit at law is pending wherein a full and adequate remedy is available to the 
insurer. National Life & Accident Ins. Co. v. Propst, 219 Ala. 437, 122 So. 656; 
Pacific Mut. Life Ins. Co. v. Strange, 223 Ala. 226, 135 So. 477: Id., 226 Ala. 98, 
145 So. 425. 

[2] That the insurer may set up in pleas at law the first and second grounds 
above mentioned is not debatable. 


But the insistence is that the remedy at law is not full, adequate, and com- 
plete. The argument seems to proceed on the ground that the insurer has a right 
to interpose defenses to the particular installments, monthly benefits, sued upon; 
defenses like no present disability as defined in the policy, want of notice, or proof 
as stipulated; that such pleas being interposed along with pleas of no valid con- 
tract because of fraud or breach of warranty, a general verdict for defendant 
would not be res adjudicata of these latter issues, and defendant would be sub- 
jected to a multiplicity of suits, or annoyed by future litigation, which a court of 
equity can prevent through cancellation. 

[3] It is not to be questioned that where an obligation is payable in install- 
ments, defenses going to the entire obligation, presenting issues which go to all 
installments alike, when adjudicated on their merits, becomes conclusive, res 
adjudicata, of such issues in actions on future installments. Yancey et ux. v. 
Denham, 211 Ala. 138, 99 So. 851; Strauss v. Meertief, 64 Ala. 299, 38 Am. Rep. 8. 

[4] But, if there are other defenses litigated and submitted to the jury at the 
same time, and the record does not disclose upon what issue the verdict for defend- 
ant was rendered, such record will not sustain a plea of res adjudicata. Strauss 
v. Meertief, supra. 

But is a court of law impotent without authority and duty to iiave its records 
iully disclose the issues presented, have them fully determined, and such determina- 
tion clearly shown of record? 

[5] We have no statute for special findings of fact as in some states. Whers 
only one issue is presented, and a general verdict clearly settles the same, it is the 
right of the jury to write a general verdict, and it is held error for the court to 
require a special verdict. Foster v. Johnson, 70 Ala. 249. 

In Brantley’s Case (State v. Brantley), 27 Ala. 44, it was held that where 
several pleas are interposed and the issues thereon submitted to the jury, a general 
verdict: “We, the jury; find the issues for defendant,” will be construed as finding 
all the issues for defendant. A different situation was recognized if the verdict 
in such case was merely: “We, the jury, find for defendant.” See, also, Tuscaloosa 
Belt Railroad Co. v. Maxwell Bros., 171 Ala. 318, 54 So. 620. 

But it does not follow that the real issues tried and determined at law must he 
left in doubt and uncertainty. 

In Milbra v. Sloss-S. S. & I. Co., 182 Ala. 622, 62 So. 176, 178, 46 L. R. A. 
(N. S.) 274, a plea in abatement and a plea to the merits were submitted to the 
jury together. There was a general verdict for defendant. Said the court: “More 
conveniently, perhaps, the two classes of pleas could have been determined separ- 
ately; the plea in abatement being tried first in order. It was not impossible, how- 
ever, to try the case on all pleas at once; but in that case the jury should have 
been instructed, in the event of a finding for defendant, to indicate by their verdict 
the issue on which they so found, for so only could the exact meaning and effect 
of such finding be determined and made to appear.” 182 Ala. 622, 626, 62 So. 176, 
178, 46 L. R. A. (N. S.) 274. 

\gain we have said: 

‘ ‘General verdicts are always sufficient, if they respond in substance to every 
material fact involved in the issue. * * * 

“Tt is different when the verdict is imperfect in substance, and does not 
respond affirmatively, or by necessary implication, to the issues as formed.’ ” City 
of Birmingham vy. Hawkins, 196 Ala. 127, 131, 72 So. 25, 27, and authorities cited. 

[6] Without further discussion, we hold the law court has full power to adjudi- 
cate the question of valid contract vel non, and also the issue of disability vel 
non, the acetual of the right of action under the contract, when these issues are 
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presented by appropriate pleas; and, upon request, it will become the duty of the 
court to instruct the jury to consider all the pleas, and, if they find for defendant, 
to show by their verdict, what issues are so found, designating the pleas by num- 
ber or otherwise. This, because the legal effect of their finding cannot be shown 
by a general verdict for defendant in a case of this sort. 

_ Touching the third ground upon which equitable relief is sought, viz., mistake 
of the examining physician superinduced by representations of the insured, or his 
silence with knowledge of such mistake, we find no occasion to state the govern- 
ing principles involved. See Black on Rescission and Cancellation, § 130, p. 366: 
59 A. L. R. p. 809; Pacific Mut. Life Ins. Co. v. Glaser, 245 Mo. 377, 150 S. W. 
549, 45 L. R. A. (N. S.) 222-227. 

[7] In this cause a complete remedy at law is available under a less com- 
plicated issue. Unless the insured was in bad health when the examination was 
made by the physician, there was no mistake. If he was, a plea at law raising the 
issue of unsound health, when the policy was delivered and first premium paid, 
will present an essential inquiry upon which the allegations of mistake must 
depend. 

Affirmed. 

Gardner, Thomas, and Foster, JJ., concur. 


PROGRESSIVE LIFE INS. CO. v. SHOPE et al. No. 4—3864. 
Supreme Court of Arkansas. May 13, 1935. 
82 Southwestern Reporter (2d) 8. 
1. INSURANCE. 


Evidence in action for balance due under life insurance policy /eld insufficient 
to take to jury questions whether representations by defendant’s agent that policy 
had not fully matured and that less than face amount thereof was due were false, 
known by such agent to be false and relied and acted on by plaintiff’s agent in 
accepting lesser amount in settlement and whether plaintiffs suffered any damage 
because of such representations. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. INSURANCE. 

Beneficiaries and their agent in possession of life insurance policy after 
insured’s death and having full opportunity to make investigation before settling 
with insurer for less than face amount thereof cannot be heard to say after 
settlement that they were deceived and induced to make settlement by false rep- 
resentations of insurer's agent. 

(For other cases, see Insurance, Dec. Dig. § 579.) 


Appeal from Circuit Court, Garland County; J. M. Rowland, Special Judge. 

Action by Fulton Houlk Shope and others against the Progressive Life Insur- 
ance Company. Judgment for plaintiffs, and defendant appeals. 

Reversed, and complaint dismissed. 

Duty & Duty, of Rogers, for appellant. 

J. R. Long and Cooper B. Land, both of Hot Springs, for appellees. 

WOOD v. GRAND LODGE OF BROTHERHOOD OF RAILROAD 
TRAINMEN. No. 4—3851. 
Supreme Court of Arkansas. May 13, 1935. 
82 Southwestern Reporter (2d) 29. 

INSURANCE. s 

Where tuberculosis fund was created by railroad brotherhood by collection of 
25 cents monthly from each member, and tuberculous members were subject to 
classification, and hospitalization was limited to three years, tuberculous member, 
who had been paid full disability benefit of $1,875 and given hospitalization and 
home treatment at cost of $20,813.16, after which he was classified as one who had 
received maximum benefits, held not entitled to recover $100 per month indefinitely 
for home treatment. 

(For other cases, see Insurance, Dec. Dig. § 791[2].) 

Appeal from Circuit Court, Sebastian County, Fort Smith District; J. Sam 
Wood, Judge. : 

Suit by Joe Wood against Grand Lodge of Brotherhood of Railroad Trainmen. 
From a judgment for defendant, plaintiff appeals. 
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Affirmed. 
Roy Gean, of Fort Smith, for appellant. 


Tom J. McGrath, of Cleveland, Ohio, and Warner & Warner, of Fort Smith, 
for appellee. 


HOME LIFE INS. CO. OF NEW YORK vy. STEPHENS. No. 4—3828. 
Supreme Court of Arkansas. 
May 20, 1935. 
82 Southwestern Reporter (2d) 515. 
1. INSURANCE. 

Rights of heneficiary under lapsed life insurance policies, providing for con- 
tinuance of insurance as term insurance, if insured made no election hetween certain 
options within time stipulated, are governed by provisions of term insurance option, 
in absence of such election. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

2. INSURANCE. 

Loans on life insurance policies held deductible from cash loan value thereof 
in cash surrender value available for purchase of extended insurance. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

3. INSURANCE. 

Mutual life insurance company’s undistributed surpluses for years during 
which lapsed policies were in force cannot be added together for purpose of show- 
ing that sufficient sum should have been credited to its divisible surplus account 
for insured’s share thereof to keep policies in force beyond date of his death, 
where surpluses not distributed at end of each year went back into general surplus 
account and became part of surplus for ensuing vear. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

4. INSURANCE. 

Insured, using dividends on lapsed life insurance policies for payment of 
premiums, is not entitled to any dividend additions extending insurance. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 
>. INSURANCE. 

Deduction of amount of loans on lapsed life insurance policies from cash value 
thereof does not preclude deduction thereof from amount of extended insurance 
allowed, when policy so provides. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

6. INSURANCE. 

Loan on life insurance policies he/d not, in effect, a mortgage, not legally fore- 
closed, so as to preclude conversion of proceeds of policies or their reserve value 
into term insurance without notice of such action; loan being in substance payment 
in advance on policies. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

7. INSURANCE. 

Court did not abuse discretion in disregarding question, not presented by com- 
plaint in action on life insurance policies, as to whether loan thereon was mort- 
gage, without notice of foreclosure of which proceeds of policies or their reserve 
value could not he converted into term insurance. 

(For other cases, see Insurance, Dec. Dig. § 370.) 


Appeal from Circuit Court, Howard County; A. P. Steel, Judge. 

Actions by Ethel E. Stephens against the Home Life Insurance Company of 
New York. Judgments for plaintiff, and defendant appeals. 

Reversed and actions dismissed. 

Rose, Hemingway, Cantrell & Loughborough, of Little Rock, and Benjamin 

C. Low, of New York City, for appellant. 

Jas. S. McConnell, of Nashville, for appellee. 

SMITH, Justice. 


The appellant insurance company issued two policies of life insurance to Felix 
>. Stephens in exchange for two other convertible term insurance policies, the con- 
version being made on March 2, 1926, but the exchange was effective as of Febru- 
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ary 27, 1926, the date of the converted policies, which are identical except as to 
amount, one being for $3,000 and the other for $1,000. The insured died Februar: 
20, 1933, and separate suits were brought by the insured’s widow, who was the 
named beneficiary, upon each of the policies. As the issues were identical, the 
cases were consolidated and tried as a single case. The plaintiff recovered judg 
ment in each case, from which is this appeal. 

The complaint in the suit on the $3,000 policy alleged the death of the insured, 
and averred that on that date the policy was in full force and effect for the sum 
of $3,000, together with all dividend additions, less indebtedness in the sum of 
$190, with interest thereon at the rate of 6 per cent. per annum from the 27th 
day of February, 1930, to the 27th day of August, 1930. The complaint further 
alleged: “Plaintiff states that the premium of $38.70 due and payable August 27, 
1930, was not paid and that under the terms of the said policy, if the defendan: 
[plaintiff] was in default at that time, the insured not having elected to avail him- 
self of the benefits of Option (a) nor Option (c), for ninety days, said policy at 
its face value plus dividend additions, less the said indebtedness, should have been 
extended for four years and seven months. That instead thereof the defendant 
deducted said indebtedness from the face of the policy and extended said insur- 
ance for the sum of $2,816.00 for two years and four months, and at the end of 
said time wrongfully declared said policy forfeited.” 


The complaint in the suit on the $1,000 policy contained identical allegations 
except as to the amount of the policy, the loan thereon, and the amount of the 
quarterly premium. 


Both policies have provisions for the payment of dividends, cash surrende: 
values, loan values, and for extended insurance, to which further reference will be 
made. 

The premiums on each policy were payable quarterly, and were $38.70 per quar- 
ter on the larger policy and $12.90 on the smaller. Each policy contained a table 
of joan and nonforfeiture values, showing at the end of each vear, after the sec 
ond, the loan and cash values; the paid-up participating life insurance to which 
the insured was entitled; and, third, the paid-up non-participating term insurance, 
which gave the length of time for which such term insurance would be extende:. 
Each policy had a loan or cash value of $63.45 per thousand dollars for the amount 
of insurance therein named at the expiration of the third year, and the insured 
borrowed the amount thereof, to wit, $190 on one policy and $63 on the other, the 
fractions of a dollar being ignored as the policies provided should be done. Thes 
loans were secured by assignments of the policies, and were evidenced by notes 
without due date, and were made, as they recited, on the sole security of th 
policies. 

The premiums were due on the 27th day of May, August, November, an: 
February of each year, and were duly paid until May 27, 1930. The quarter) 
premiums due August 27, 1930, were not paid, and by reason of the failure of the 
insured to pay the quarterly premiums which were then due both policies lapsed. 

[1] Both policies provide that after two full years’ premiums have been pail 
the insured, within three months after the due date of any unpaid premium, but 
not later, might elect to take one of the three following options: (a) To surrender 
the policy for its cash value; (b) to have the insurance continued in force as term 
insurance from such due date without future participation in surplus and without 
right to loan values for an amount equal to the face amount of the policy and any 
outstanding paid-up additions, less any indebtedness to the company on such date: 
(c) to have the insurance continued for a reduced amount of participating paid-up 
life insurance payable at the same time and on the same conditions as the policy. 

It was there further provided that “if no election be made as above within 
the said three months, the insurance shall be continued as term insurance in accord 
ance with Option (b).” 

The allegations of the complaint are to the effect that the policies having lapsed 
for nonpayment of premium, and no election having been made as to the option 
which the insured would take, the rights of the beneficiary are governed by the 
provisions of option (b), set out above. ; 

That such is the effect of the policy was decided by this court in the cases oi 
Life & Casualty Ins. Co. v. Goodwin, 189 Ark. 1073, 76 S. \W.(2d) 93, and New 
York Life Ins. Co. v. Moose, 78 S. W.(2d) 64. 
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The complaint having correctly alleged that the plaintiff beneficiary’s rights are 
determinable by option (b), no other option having been taken, it is necessary only 
to determine what those rights are; in other words, for what period of time would 
the cash or loan value of the policies purchase extended insurance after the lapse 
of the policies through the admitted nonpayment of premiums on May 27, 1930, 
and August 27, 1930, or thereafter? 


[2] One of the most important questions presented on this appeal is whether 
the policy loans should have been deducted from the cash or loan value in deter- 
mining the sum of money available for the purchase of extended insurance, or 
should be charged against the face of the policy, thereby reducing the amount of 
extended insurance. The recent case of Daugherty v. General American Life Ins. 
Co. (Ark.) 78 S. W.(2d) 805, 807, is decisive of this question, it being there 
decided “* * * that the loan is deductible from the cash loan value of the policy 
at the time of conversion, and the balance remaining, if any, of the cash surrender 
value shall be used in purchasing extended term insurance.” 


The language of option (b), above quoted, is too unambiguous to admit of 
any other construction, for it expressly provides, in determining the amount 
available to purchase extended insurance, that there shall be added to the cash 
or loan value any outstanding paid-up additions, less any indebtedness to the com- 
pany. In other words, if the insured has borrowed the loan value, and appropriated 
it to his own use and another purpose, he cannot use this same value or amount of 
money to purchase extended insurance. 


Now, if there had been no policy loan, there would be no uncertainty as to 
the term for which the extended insurance would run. The table, above referred 
to, gives the time, at the end of each year, after the payment of premiums 
beyond the expiration of the second year. But there was a policy loan which 
did not consume the entire value at the time option B became effective. The 
appellant’s actuary testified how this calculation should be made, and was made, 
as required by the policy, and he was fully corroborated by the actuary of a 
local insurance company. The calculations are applicable alike to both policies. 
Testifying first in regard to the $1,000 policy, the witness stated that it provides 
for extended term insurance for four years and seven months at the end of the 
fourth year, and that the cash or loan value at the end of the fourth year was 
$92.56. This appears in the table of loan and nonforfeiture values above 
referred to. But this is true in the event only that the cash or loan value had 
not been reduced by a loan to the insured actually made. Such a loan having 
been made, the witness was asked to calculate the cash value of the policy on 
August 27, 1930, the date option (b) became effective. At that time the policy 
had been in force four and one-half years. Its loan value at the end of four 
years was $92.56. Its loan value at the end of the fifth year was $121.82. The 
difference between these amounts is $29.26, but as the policy had been in force 
only one-half of the fifth year, it was credited with only one-half of this differ- 
ence of $29.26, or $14.63. This sum, added to $92.56, the loan value at the end 
of the fourth year, gave a loan value of $107.19 at the date when option (b) 
became effective. From this sum there was deducted the policy loan of $63, 
leaving $44.19, but to this there was added $1.83 unearned interest on the policy 
loan, making $46.02 available for the purchase of extended insurance. This 
amount was sufficient, according to the calculations of the witnesses, to purchase 
extended term insurance at single premium rate in the amount of $939, that is, 
the face amount of $1,000, less the net indebtedness of $61 (the difference 
between the loan of $63 and the unearned interest credit of $1.83), disregarding 
the fractions of a dollar as the policy provided should be done, for a period of 
two years and four months from the date option (b) was effective. The accur- 
acy of these calculations is not questioned. Appellee questions only the basis 
upon which the calculations were made. The insured did not die within the two 
years and four months, but lived fifty-five days longer. The witness was asked 
what additional sum would have been required to keep the policies in force 
to the date of the insured’s death, and he answered that $1.63 would have 
sufficed to carry the smaller policy, while $5.16 would have been necessary to 
carry the larger one beyond the date of the death of the insured. 

[3] Appellee insists that there was a divisible surplus in the company’s 
earnings to which the policyholders were entitled, and which, had it been appor- 
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tioned and credited, would have sufliced to carry the policies sued on beyond 
the date of the insured’s death. 

Appellee insists that “it is shown that $168,230 was or should have been in 
the divisible surplus account, some part of which insured Stephens, as a mutual 
policyholder, was entitled to participate in,” and it is argued that had it been 
credited the policies would have been kept in force to a date beyond that of 
the insured’s death. 

This contention cannot be sustained. Appellee developed the following 
facts in his cross-examination of appellant’s actuary. The divisible surplus for 
the year 1926, when the policies were issued, was $1,915,000. There was an 
undistributed surplus for the years 1927, 1928, and 1929, and also a divisible surplus 
for each of these years. The undistributed surplus for each af these years is 
added together by counsel for appellee to ascertain the total amount of undis- 
buted surplus. But this calculation is erroneous, because it was shown that 
any surplus not distributed at the end of a particular year went back into the 
general surplus account and became a part of the surplus of the ensuing year, 
and the amount of undistributed surplus for the year 1930 was only $37,586. 
But the insured was not entitled to share in this amount, because, by the pro- 
visions of the policy, his failure to keep it in force for all of that year excluded 
him from participating in the undistributed surplus of that year. 

[4] The actuaries gave testimony of a technical nature, distinguishing 
between dividends and divided additions, which we find it unnecessary to 
amplify. Reference is made for a discussion of that subject to the opinion of 
the Supreme Court of the eo —s in the case of Williams v. Union 
Central Life Ins. Co., 291 U. 170; 54°S. Ct, 348). 350, 78... Bd. 71, 92 A: L.-R. 
693. The actuaries explain bth appellant and all other insurers do fot distrib- 
ute the entire surplus each year, the explanation being that at the end of 
each year the board of directors sets up a liability for the payment of dividends, 
which is conservatively estimated. A rate is fixed at which the outstandnig 
policies shall participate. It cannot be forecasted with certainty what losses 
will be sustained by death of policyholders, the depreciation of securities and 
other assets. First year policies do not participate at all unless the second 
year’s premium is paid. The insurer must have a margin of safety to be kept 
solvent and to meet contingencies. The policy does not require the apportion- 
ment of the entire surplus, but the participation, as provided by the policy, is 
in “the divisible surplus as ascertained and apportioned by the board of 
directors.” The case of Williams v. Union Central Life Ins. Co., supra, sustains 
this right when the parties have so contracted, as in the instant case. There 
are, however, no dividend additions which operated to extend this insurance, 
for the reason that the undisputed evidence shows that the insured had always 
used his dividends for the payment of his premiums, and was, therefore, not 
entitled to any dividend additions. They could not be employed for this pur- 
pose, having been withdrawn by the insured for another use. 

[5] It is insisted that, having deducted the amount of the policy loan from 
the cash value of the policy, it was improper and unauthorized to also deduct 
it from the amount of the extended insurance. But the authorities appear to be 
that this may be done when the policy so provides, as it does in the instant 
case. Schoonover v. Prudential Ins. Co., 187 Minn. 343, 245 N. W. 4760; Alex- 
ander v. Northwestern Mut. Life Ins. Co. (Mo. App.) 290 S. W. 452; Neal v. 
Columbian Mut. Life Assur. Society, 161 Miss. 814, 138 So. 353. 

The policy construed in the Williams Case contained this provision: “22. 
Deduction of Indebtedness. If there be any indebtedness or advances on this 
policy, the cash value shall be reduced thereby; the paid-up value shall be 
reduced proportionately; and the. extended insurance shall be for the face 
value of the policy less the indebtedness and advances and for such term as 
said reduced cash value will provide.” 

The opinion in that case contains no intimation that there was a lack 
power to make such a contract. 

The same — appears in the policy sued upon in the case of Life 
& Casualty Ins. Co. Goodwin, supra and set out in that opinion. 

The policy here sid on provides that loans do diminish the cash value, and 
also that the amount of the extended insurance is also reduced by the amount 
of the indebtedness, and we have been cited to no case which renders such a 
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contract invalid. As a matter of fact, this provision works no injustice. It 
came within fifty-five days of saving the insured in the instant case, whereas, 
if the extended insurance had been for the full face of the policy, the extended 
insurance would have expired at a corresponding earlier date. 

The controlling question (under option (b), by which is conceded to be deter- 
minative) is, For what period of time will the insured’s interest under the policy pay 
a single premium on a given amount of insurance, and it is obvious that as the 
insurance is reduced in amount it is proportionately increased in duration. 

[6] It is insisted that the loan on the policies of insurance is, in effect, a mort- 
gage, which has not been legally foreclosed, and that the proceeds of the policies, 
or their reserve value, could be converted into term insurance only upon notice 
that this action was about to be taken. But it will be remembered that the loan 
was made upon the sole security of the policy, and there was no obligation to 
repay it. As was said in the case of Williams vy. Union Central Life Ins. Co., 
supra, “While the advance is called a ‘loan’ and interest is computed in settling 
the account, ‘the item never could be sued for,’ and in substance ‘is a payment, 
not a loan.’” 

So, here, the advance to the insured, while referred to as a loan, was, in sub- 
stance, a payment in advance on the policy, and none of the characteristics of a 
mortgage appear. There was no foreclosure of any kind. 

|7] The question of notice was first raised during the progress of the trial, 
and counsel for appellant stated that, if this question was injected into the case, 
he would have to ask a continuance to procure testimony to the effect that notice 
had been given that the policy was no longer in force. The complaint presented 
no such issue, and there was no request for permission to so amend the com- 
plaint as to raise it. It was no abuse of the court’s discretion, under the circum- 
stances, to disregard the question, as was done. The compalint alleged the appli- 
cability of option (b), and the proper interpretation and application of that option 
is, as has been said, the controlling question in the case. 

Certain other question are discussed in the briefs, but we think they are 
concluded by what has been said, and, if not, that they require no discussion. 

We think the undisputed testimony shows that the insured lived beyond the 
time of the expiration of the extended insurance, and that the policy was, there- 
fore, not in force at the time of his death. 

The judgment must, therefore, be reversed, and as the cases appear to have 
been fully developed they will be dismissed. It is so ordered. 


METROPOLITAN LIFE INS. CO. v. WEATHERSBY. No. 4—3876. 
Supreme Court of Arkansas. May 27, 1935. 
82 Southwestern Reporter (2d) 527. 
1. INSURANCE. 

“Total and permanent disability” as result of bodily disease, so as to prevent 
insured from engaging in any occupation, exists, within policy insuring there against, 
where, on account of bodily disease, insured cannot longer perform all substantial 
and material acts necessary to be done in prosecution of his business in usual way 
or where disease is of such character that common prudence requires him to desist 
from his labors. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

In action on policy insuring distributor of peanuts against total and permanent 
disability as result of bodly disease so as to prevent insured from engaging in any 
occupation, evidence of insured’s disability as result of arthritis deformans held 
sufficient to take to jury question whether insured was totally and permanently dis- 
abled, although insured was able to supervise business with aid of his wife. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

: Appeal from Circuit Court, Pulaski County, Third Division; Marvin Harris, 
Judge. 

Action by Don L. Weathersby against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Moore, Gray, Burrow & Chowning and Everett B. Gibson, Jr., all of Little 
Rock, for appellant. 
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John Sherrill and Howard Cockrill, both of Little Rock, for appellee. 
Humpuerys, Justice. 

[1] This is an appeal from a judgment against appellant in favor of appellee 
for $810, with 6 per centum interest thereon from November, 17, 1934, 12 per 
centum penalty, and $125 for attorney’s fee, in the Third division of the circuit 
court of Pulaski county on the indemnity clause in an insurance policy against total 
and permanent disability of the insured as a result of bodily disease so as to pre- 
vent appellee from engaging in any occupation and performing any work for wages 
or profit. The interpretation placed by this court upon clauses of this character in 
insurance policies is that the insured is totally and permanently disabled if, on account 
of bodily disease, he cannot longer perform all the substantial and material acts 
necessary to be done in the prosecution of his business or avocation, in the usual or 
customary way; or if the disease is of such character, and degree that common care 
and prudence requires him to desist from his labors. Missouri State Life Ins. Co. 
v. Snow, 185 Ark. 335, 47 S.W.(2d) 600; Travelers’ Protective Association vy. 
Stephens, 185 Ark. 660, 49 S.W.(2d) 364; Mutual Life Ins. Co. v. Marsh, 186 Ark 
861, 56 S.W.(2d) 433; Missouri State Life Ins. Co. v. Johnson, 186 Ark. 519, 54 
S.W.(2d) 407; Guardian Life Ins. Co. v. Johnson, 186 Ark. 1019, 57 S.W.(2d) 555. 

[2] In the instant case, the issue of whether appellee was totally and perma- 
nently disabled on account of disease was submitted to the jury under instructions 
of the court following the rule anounced in the cases cited above; but appellant 
contends the trial court erred in submitting this issue of fact to the jury instead 
of instructing a verdict for it as requested, because the undisputed evidence reflects 
that appellee is carrying on his business as a distributor of peanuts to the retail 
trade for his employer, Tom Huston Peanut Company, regardless of his present 
physical condition, with the same degree of success as when the policy was issued 
to him. This contention assumes that appellee procured insurance for the success 
of his business; whereas he procured insurance for himself against bodily disease 
which might prevent him from wholly performing all the substantial and material 
duties connected with his business or avocation or against illness of such character 
or degree that common prudence would require him to desist from his labors. 

The business in which he was engaged was that of distribution of peanuts for 
Tom Huston Peanut Company in jars to the retail trade in a large territory, 
including Little Rock, where he lived and had his headquarters. His duties were 
to order the peanuts, get them from depot when they arrived, and take and 
deposit them in his warehouse, reload them on trucks, and sell and deliver them to 
retail merchants throughout the entire territory, covering a number of counties. He 
employed young men to drive the trucks and assist him in selling and making deliver- 
ies, going with them frequently over the route to get new customers and to keep 
in touch with the old ones. He did most of his office work and all of his bankirg 
business and handled his warehouse in person as well as performing the other 
duties mentioned above. He became ill in October, 1933, with arthritis deformans, 
which produced ankylosis of the bone. His joints are ossified and fused together. 
He has a callous condition of the vertebre. He has a 60 per cent. disability of the 
ankles and a 70 per cent. disability of the knees. There is little or no flexation of 
the wrists, knees, or ankles, and such flexation as he has, when indulged in, gives 
great pain. He also has stiffness of his cervical spine and can move his head to 
one side or the other only by moving his whole body around. He cannot completely 
straighten his knees or body and can stand for only short periods of time. He is 
practically a physical wreck, and his physician in attendance states that he is perma- 
nently and totally disabled physically and unable to carry on his business as he 
formerly could. He has to lie down most of the time. It takes him an hour to 
dress, and most generally has to be assisted by his wife. He has his car padded in 
such a way that he can drive it for an hour or so during the day. He cannot get 
in and out and attend to any business. He takes his wife to the bank in his car and 
she attends to his banking business. She assists him since his illness in checking in 
and out his truck drivers. He has to employ a man to haul the peanuts to the 
warehouse and unload them. Practically the only thing he can do in connection 
with his business is to supervise it with the assistance of his wife. 

The evidence detailed above was sufficient to carry to the jury the issue of 
whether appellee was so disabled on account of illness that he could not perform 
all the material and substantial duties of his business. The facts as stated bring 
the instant case clearly within the case of Etna Life Insurance Company v. 
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Spencer, 182 Ark. 496, 32 S.W.(2d) 310, and Mutual Life Insurance Co., of New 
York v. Dowdle, 189 Ark. 296, 71 S.W.(2d) 691, and is ruled by them. 
No error appearing, the judgment is affirmed. 


RESERVE LOAN LIFE INS. CO. v. COMPTON. No. 4—3880. 
Supreme Court of Arkansas. May 27, 1935. 
: 82 Southwestern Reporter (2d) 537. 
1. INSURANCE. 

Evidence held sufficient to warrant finding that insurer’s general agent granted 
extension of time for payment of premiums on life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Those dealing with insurer’s general agent, without notice of restrictions upon 
his authority, have right to presume that general agent had authority coextensive 
with its apparent scope. 

(For other cases, see Insurance, Dec. Dig. § 88.) 

3. INSURANCE. 

Insurer’s general agent may waive provisions in life policy in reference to for- 
feitures for nonpayment of premiums which are for exclusive benefit of insurer. 

(For other cases, see Insurance, Dec. Dig. $ 375[2].) 

4. INSURANCE. 

Insurer’s general agent may waive directions by insurer to insured regarding 
mode and manner of payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

INSURANCE. 

Evidence field sufficient to warrant finding that insurer’s general agent had 
apparent authority to grant insured extension of time to pay premiums on life 
policy. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

6. INSURANCE. 

Where insurer’s general agent had apparent authority to extend time for pay- 
ment of premiums on life policy, insurer was estopped from asserting forfeiture 
of policies for nonpayment of premiums, where insurer rejected payment within 
30 days’ extension granted insured by company’s general agent. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

Appeal from Circuit Court, Pulaski County, Second Division; Richard M. 
Mann, Judge. 

Action by Desiree Miller Compton against the Reserve Loan Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Frank G. West, of Indianapolis, Ind., and Carmichael & Hendricks, of Little 
Rock, for appellant. 

Owens & Ehrman and E. L. McHaney, Jr., all of Little Rock, for appellee. 


MEYER et al. v. JOHNSON et al. Civ. 9024. 
District Court of Appeal, Second District, Division 1, California. June 14, 1935. 
Rehearing Denied July 10, 1935. 
46 Pacific Reporter (2d) 822. 
1. INSURANCE. 

Where life policy stated that policy and application constituted entire con- 
tract, whole application was necessary to constitute the contract. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

2. INSURANCE. 

Whether name signed to proposal portion of application for life policy was 
signature of insured and whether insured’s husband acted as her agent in procur- 
ing policy pursuant to his plan to kill insured to collect insurance moneys held 
immaterial, as respects validity of policies issued where insured knew she was 
applying for insurance and did so in good faith. 


(For other cases, see Insurance, Dec. Dig. § 130[1].) 
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3. INSURANCE. 

Signature of insured to application is not necessary to predicate issuance of 
valid policy, even though policy inferentially requires signature of insured to 
application. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

4 INSURANCE. 

Rescission of life policies could not be concluded by cashing of check by 
beneficiary for premiums which insurer sent to beneficiary with letter of can- 
cellation, where insurer knew at time that premiums were returned to beneficiary 
with letters of cancellation that beneficiary had been convicted of murder of 
insured, since beneficiary as matter of law then had no interest in policies. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

INSURANCE 

Letter of cancellation of life policies which stated that soliciting agent to 
whom note had been given in payment of part of premiums had canceled note as 
void and of no effect because agent had made out note and signed insured’s 
name thereto held ineffectual to cancel policies, where letter was not signed by 
agent, and agent had not returned or offered to return note. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

INSURANCE. 

When policy contains incontestable clause, insurer must take legal action to 
cancel such policy within prescribed period in order to effect rescission or can- 
cellation, in absence of clear and unambiguous rescission. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

. INSURANCE. 

Where soliciting agent handed policy to insured’s husband, who was her 
agent for purpose of making application for policy, and sent policy to insurer 
with application signed by agent for change in policy providing for semiannual 
instead of annual payment of premiums, along with cash and note payable to 
agent, who had signed insured’s name thereto, for amount of premium, policy 
was both paid for and delivered, as respects validity of policy, notwithstanding 
that reissued policies were never delivered to insured or any one in her behalf 
(Civ. Code § 2598). 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

8. INSURANCE. 

Second insurance policy which was issued on strength of application for first 
policy by insured’s husband, who was her agent for purpose of making applica- 
tion, Aeld regularly issued, as respects validity of second policy. 

(For other cases, see Insurance, Dec. Dig. § 130[6].) 

INSURANCE. 

That insured’s name on proposal portion of application for life policy was not 
in handwriting of insured jield not such fraud as would invalidate policy, where 
insured’s husband who signed her name was insured’s agent for purpose of 
making application. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

10. INSURANCE. 

That insured’s husband made application for life policy for wife for sole 
purpose of killing wife to collect insurance money was not such fraud as could 
be charged to wife, as respects validity of policy, and if it could be charged to 
wife it would not interfere with validity of issuance of policy, but would merely 
avoid policy validly issued. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

il. INSURANCE. 

Insurer who failed to contest policy containing 2-year incontestable clause 
because of alleged fraud within two years could not thereafter assert such fraud. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Superior Court, Los Angeles County; K. Van Zante, Judge. 
Action by Mary Meyer, administratrix of the estate of Hazel Edna Johnson, 
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deceased, and another against Granville William Johnson and another. From the 
judgment, the plaintiffs appeal. 

Reversed, with directions. 

James P. Clark and Laird L. Neal, both of Los Angeles, for appellants. 

Meserve, Mumper, Hughes & Robertson, of Los Angeles (E. Avery Crary, of 
Los Angeles, of counsel), for respondents. : 5 


CARABELLI v. MOUNTAIN STATES LIFE INS. CO. et al. Civ. 9738. 
District Court of Appeal, First District, Division 2, California. June 27, 1935. 


46 Pacific Reporter (2d) 1004. 
1. INSURANCE. 

Under policy condition “confining illness” benefits on disease resulting in total 
disability, total loss of time, continuous confinement within doors and regular 
visits by physician at least once every seven days, proof that during period 
involved insured suffered total loss of time, but took extended walks from his 
home and was not visited at least once in every seven days by physician, held insufh- 
cient to support judgment for insured for “confining illness” benefits. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

2. INSURANCE. 

General rule is that an insured must bring himself within the express terms 
of the policy before he is entitled to recover thereon. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. INSURANCE. 

Courts cannot create a new contract for the parties by a forced construction 
of plain and explicit terms of insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4. INSURANCE. 

Rule that insurance policies should be construed liberally in favor of insured 
applies only where the policy presents some uncertainty or ambiguity. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Superior Court, Alameda County; E. C. Robinson, Judge. 

Action by Louis Carabelli against the Mountain States Life Insurance Com- 
pany and another. From a judgment for plaintiff, defendants appeal. 

Reversed, 

Philip O. Solon, of Oakland, for appellants. 

J. E. Hood and D. W. Brobst, both of Oakland, for respondent. 

SPENCE, Justice. 

Plaintiff brought this action upon an insurance policy seeking to recover the 
sum of $1,650 claimed to be due for “confining illness” benefits for 22 months at 
the rate of $75 per month. Upon a trial by jury, plaintiff had judgment as 
prayed, from which judgment defendants appeal. 

The pertinent provisions of the insurance policy were as follows: 

“Confining Illness. The Company will pay at the rate of $75.00 per month for 
disability resulting from disease, the cause of which originates more than fifteen 
days after the date of this policy, and which confines the Insured continuously 
within doors and requires regular visits therein, at least once in every seven days, 
hy a legally qualified physician, provided said disease necessitates total disability 
and total loss of time and provided that no indemnity will be paid for the first 
seven days of such disability.” 

“Non-Confining Illness. The Company will pay at the rate of $75 per month 
for the first month, and $37.50 per month for the next two months, for disability 
vesulting from disease, the cause of which originates more than fifteen days after 
the date of this policy and which does not confine the Insured continuously 
within doors, but requires regular visits, at least once every seven days, by a 
legally qualified physician, provided said disease necessitates total disability and 
total loss of time, and provided that no indemnity will be paid for the first seven 
days of such disability, unless such non-confining illness shall immediately follow 
confining illness, indemnity for which is payable hereunder.” all 

[1] On April 15, 1930, and while said policy was in force, plaintiff suffered 
a paralytic stroke which confined him to a hospital for a time, and thereafter 
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confined hi mto his home for a further period of time. The insurance company 
nade regular payments of $75 per month to plaintiff until February, 1932, upon 
the assumption that plaintiff had been confined continuously within doors during 
all of that period. About the time the last payment was made, plaintiff was 
seen walking alone and unassisted at a point some distance from his home. An 
investigator was thereafter sent to plaintiff’s home, and when he arrived plaintiff 
was out. He waited for 20 or 25 minutes and then observed plaintiff walking 
down the street returning to his home. Some conversation was had on that 
day concerning plaintiff’s condition, and the investigator returned on another 
day and had a further conversation with plaintiff. The investigator explained 
the provisions of the policy relating to confining and nonconfining illness and 
tendered plaintiff a draft for $150 which was claimed by the insurance company 
to be the full balance due to plaintiff under the terms of the policy relating to 
nonconfining illness. Plaintiff refused to accept the draft covering the noncon- 
fning illness benefits and thereafter commenced this action seeking to recover 
benefits under the confining illness clause. 


There is no dispute concerning the material facts. It appears that during the 
time in question, plaintiff was able to get around and regularly took extended 
walks away from his home upon the advice of his physician. It further appears 
that plaintiff’s doctor did not visit plaintiff in his home at least once in every 
seven days during this period, but that plaintiff had gone to the doctor’s office 
alone on 16 to 20 occasions. On one occasion the doctor took a trip of 5 weeks’ 
duration during which time he did not see plaintiff at all. 


Upon these undisputed facts appellants contend that the evidence is insuffi- 
cient to support the verdict and judgment. In our opinion this contention must 
he sustained. Respondent was entitled to the confining illness benefits only in 
the event of illness “which confines the Insured continuously within doors and 
requires regular visits therein, at least once in every seven days, by a legally 
qualified physician.” (Italics ours.) The evidence offered on behalf of respon- 
dent affirmatively showed that during the period in question his illness did not 
confine him continuously within doors, and that it did not require regular visits 
therein by a physician. It was therefore insufficient. 

Respondent lays great stress upon the fact that he was totally disabled and 
suffered a total loss of time during this period. This is conceded by appellants, 
but is immaterial in the solution of the question before us. It will be noted that 
under the terms of the policy respondent would not be entitled to either the 
confining illness benefits or the nonconfining illness benefits unless the disease 
“necessitates total disability and total loss of time.” Respondent brought his 
action to recover the confining illness benefits and the only question here is 
whether his evidence was sufficient to show that he was confined “continuously 
within doors” and required “regular visits therein” at least once in every seven 
days by a physician. 

[2-4] The general rule is that an insured must bring himself within the 
express terms of the policy before he is entitled to recover thereon, and where 
these terms are plain and explicit, the courts cannot create a new contract for 
the parties by a forced construction of such plain and explicit terms. Thus the 
rule of liberal construction in favor of the insured can only have application 
when the policy presents some uncertainty or ambiguity. Ogburn v. Travelers’ 
Insurance Co., 207 Cal. 50, 276 P. 1004; First Nat. Bank v. Maryland Cas. Co., 
162 Cal. 61, 121 P. 321, Ann. Cas. 1913C, 1170. Respondent seems to suggest that 
the policy here contained some uncertainty or ambiguity, but we are at a loss to 
conceive of how the conditions entitling the insured to either the confining 
illness benefits or the nonconfining illness benefits could have been made plainer 
or more explicit. When respondent had so far recovered that he was no longer 
confined continuously within doors and no longer required regular visits therein 
by a physician but was able to take extended walks and to visit his physician 
rather than have his physician visit him, it seems entirely clear that his illness 
was no longer a confining illness within the meaning of the policy. 

The views which we have expressed are in accord with those found in 
numerous authorities from other jurisdictions dealing with similar policies. In 
Reeves v. Midland Casualty Co., 170 Wis. 370, 174 N. W. 475, at page 476, the 
court held there was no ambiguity and said: “The indemnity provisions of the 
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policy recognize two degrees of illness: One, when the insured is so ill that he 
:s confined within his house and is therein treated by his physician; the other, 
when he has so far recovered that he is able to be outside the house and to 
receive treatment from his physician at places other than the house.” Then 
after discussing the purpose of providing different benefits for these two degrees 
of illness, the court further said, 174 N. W. 475, on page 477: “The premium rate 
was no doubt fixed by the character of the liability assumed and, the company 
naving made use ot plain and unambiguous words prescribing the period of full 
liability, the court should not substitute another and different contract for the 
parties.” See, also, Richardson y. Interstate Business Men’s Acc. Ass’n, 124 
Kan. 685, 261 P. 565; Sheets v. Farmers’ & Merchants’ Mut. Life & Casualty 
Ass'n, 116 Kan. 356, 225 P. 929; Rocci v. Massachusetts Acc. Co., 222 Mass. 336, 
110 N. E. 972, Aun. Cas. 1918C, 529. Most of the authorities cited by respondent 
are distinguishable upon the facts involved, but if any of respondent’s authorities 
may be said to be contrary to the authorities above cited, we do not believe they 
should be followed. 

In view of the conclusion that we have reached with respect to the insuff- 
ciency of the evidence, we deem it unnecessary to consider the remaining points 
urged by appellants. 

The judgment is reversed. 

We concur: Nourse, P. J.; Sturtevant, J. 


JAMES v. COLONIAL MUT. LIFE ASS’N. Civ. 1715. 
District Court of Appeal, Fourth District, California. June 22, 1935. 
47 Pacific Reporter (2d) 362. 
1. INSURANCE. 


Holder of benefit certificate who at time of acceptance of request for rein- 
statement was 55 years and 3 months of age held not “more than 55 years of age,” 
within contemplation of statute prescribing age limit for issuing benefit certificates, 
being considered as 55 until he reached 56 (Civ. Code § 452e). 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


2. INSURANCE. 

Statute prohibiting issuance of benefit certificates to persons more than 55 
years of age held not to prevent reinstatement of certificate holder over age limit 
on payment and acceptance of assessment only few days after default ; statute being 
applicable to issuance of original certificate only (Civ. Code, § 452e). 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

3. INSURANCE. 

Insurer may waive forfeiture arising from failure to promptly pay premium, 
and, where there is no other condition imposed by convention of the parties, 
acceptance of money after knowledge of forfeiture is “waiver. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 
Appeal from Superior Court, Los Angeles County; Thomas C. Gould, Judge. 


Action by Vancy James against the Colonial Mutual Life Association. Judg- 
ment for defendant, and plaintiff appeals. 


Reversed, with instructions. 

Alfred J. Smallberg and Oliver M. Hickey, both of Los Angeles, for appellant. 

Charles R. Thompson, of Los Angeles, for respondent. 

BaRNARD, Presiding Justice. 

The defendant is a mutual benefit and life association, organized and operating 
under the provisions of sections 452a to 453, inclusive, of the Civil Code. On May 
26, 1931, the defendant issued two certificates of membership and insurance to one 
Viter Chappel in the face amount of $1,500 each, naming this plaintiff as bene- 
ficiary. Each certificate or policy called for the payment of $5 as and for the first 
semiannual dues with semiannual dues of $2.50 payable each six months thereafter, 
and further provided for an assessment of $1 on each member upon notice of the 
death of another policyholder in the association. Chappel paid all dues and assess- 
ments on these certificates until an assessment of $2 was levied on June 15, 1932, 
of which he had notice. This assessment was not paid by July 15, 1932, at which 
time the certificates became lapsed and forfeited according to their terms. On July 
19, 1932, Chappel paid the $2 and submitted to the association a written application 















1202 The Insurance Law Journal, Vol. 85 [Dec., 1935 


for reinstatement for these certificates, and the association accepted the payment 
and reinstated and renewed the certificates. Chappel died on September 29, 1932, and 
due and timely proof of death was made but the defendant refused to pay the 
amount of the certificates although it tendered to the plaintiff the amount which had 
been paid in for dues and assessments. 

In this action which followed, the court found that the assessment levied on 
June 15, 1932, was not paid on or before July 15, 1932, that the same was paid on 
July 19, 1932, that the payment was accompanied by an application for reinstatement, 
that these were received and accepted by the defendant on July 19, 1932, and then 
found “that on the 19th day of July, 1932, at which time the said certificates of 
membership and insurance were reissued and reinstated by defendant, the said 
Viter Chappel was more than fifty-five years of age.” As a conclusion of law, the 
court found that these certificates became lapsed and forfeited on July 15, 1932, and 
“that the attempted renewal or reinstatement thereof was illegal and void as a 
contravention of section 452e of the Civil Code of the State of California, for the 
reason that the said Viter Chappel was then over the age of fifty-five years, and 
more than fifty-five years of age.” Judgment was entered that the plaintiff take 
nothing except a return of the dues and assessments paid as proffered in the answer. 
From this judgment the plaintiff has appealed. 

[1] In his application Chappel gave his age as 54 years. His daughter, the wife 
of the appellant, testified that he told her he was born on April 7, 1877. If that is 
true, he would have been 55 years, 3 months, and 12 days old at the time he was 
reinstated by the respondent. While the respondent introduced the depositions oi 
several people who testified that they thought he looked older at various prior times 
these were all very indefinite and as one of the affiants testified, “he might have 
been 65 and he might have been 40.” There is no proof worthy of the name that 
Chappel was more than 54 years of age at the time the certificates were issued, and 
it is fully apparent that the case was tried and decided in the trial court on the 
theory that since he had passed his fifty-fifth birthday at the time of his reinstate- 
ment, such reinstatement was void under the provisions of section 452e of the Civil 
Code. In submitting a statement of the questions involved on this appeal both parties 
are in accord as to the issues and the respondent’s statement is as follows: “Where 
a member of a mutual benefit and life association which is incorporated, organized 
and operating under the provisions of sections 452a to 453, inclusive, of the Civil 
Code, allows his certificate of membership and insurance to lapse and become fully 
forfeited in accordance with the terms thereof for nonpayment of an assessment and 
he thereafter has no right, title or interest in said certificate or in the association 
or any right of reinstatement and such person later applies to the association in 
writing for reinstatement and the said certificate is renewed and reinstated and said 
person is more than fifty-five (55) years of age at that time, is such reinstatement 
void as being in contravention of section 452e of the Civil Code ?” 

Section 452e of the Civil Code provides that “no association organized under 
this chapter shall accept any member or issue any policy or certificate of insurance 
to any person who is more than fifty-five years of age.” We seriously question 
whether it was the intention of the Legislature, in enacting this statute, to prohibit 
the issuance of such a certificate to a person who had passed his fifty-fifth birthday 
and not yet reached his fifty-sixth. In Watson v. Loyal Union Life Ass’n of 
Muskogee, 143 Okl. 4, 286 P. 888, in discussing a similar statute, the court said: 

“A person is ordinarily not considered over 55 years of age until he arrives at 
the age of 56. It may safely be said that it is universally so understood, and it occurs 
to us that this must have been the sense in which the language was used by the 
Legislature. 

“Defendant contends that the very moment one passes his or her fifty-fifth 
birthday, he or she is then over 55 years of age. If this contention be correct, the 
question naturally arises: At what period in a man’s life would he be said to be only 
55 years of age? He certainly would not be of that age until he reaches his fifty- 
fifth birthday. If the contention of defendant be correct, no one could legally give 
his age as 55 years one hour or one moment after he passes his fifty-fifth birthday. 
We cannot believe that the Legislature intended that the act should be so construed, 
but, on the contrary, are of the opinion that the language used should be construed 
in its ordinary sense and be given its ordinary meaning. We prefer to so construe it, 
and in so doing arrive at the conclusion that insured was not over 55 years of age 
at the time she took out the certificate in question.” 
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[2] In any event, and regardless of how this age limit shall be interpreted, we 
think this section was intended to apply to the original issuance of a certificate and 
that it was not the intention of the Legislature, in adopting the same, to prevent 
the reinstatement of a policyholder upon payment of an assessment and the accept- 
ance of the same by the association a few days after the policy would otherwise 
have lapsed. The law does not favor forfeitures and this should be and is particularly 
true in the case of life insurance policies, which are intended to run for many years 
and where the equities are in favor of the insured. Under settled law an insurer 
~*~ waive a forfeiture arising from a failure to promptly pay a premium (Knarston 

Manhattan Life Ins. Co., 124 Cal. 74, 56 P. 773; Bryson v. National Travelers 
Covell Co., 206 Cal. 475, 274 P. 957), and the Code section here in question was 
not intended to prevent such a waiver by an association of this nature. 

The respondent places its main reliance upon the contention that the reinstate- 
ment of these certificates constituted a new contract and the acceptance of a new 
membership and, as such, is in contravention of section 452e of the Civil Code. A 
number of cases from other jurisdictions are cited by both parties upon the question 
of whether such a reinstatement constitutes a new contract or merely a restoration 
of the old contract. While some of these cases have held that reinstatements con- 
stitute new contracts these holdings have been based upon the circumstances of the 
particular cases and have usually been for the purpose of interpreting and giving 
effect to particular provisions of the contracts. Neither these cases nor the principles 
therein discussed are helpful here, where the real question is whether such a rein- 
statement as the one now before us is to be considered a new contract within the 
meaning of section 452e of the Civil Code and forbidden thereby. 

Assuming that the reinstatement of a lapsed policy constitutes a new contract 
under some circumstances and for some purposes, neither what was here done nor 
the wording of this statute indicates that such a result here follows within the 
meaning of this section. The statute merely provides that such an association shall 
not accept a member or issue any policy or certificate of insurance to any person 
who is more than the age named. This association had accepted this member and 
issued these certificates some time before. When the insured paid this assessment 
four days late he accompanied it with an application for reinstatement and, on the 
same day, the respondent “received and accepted” both the payment and the applica- 
tion for reinstatement, as stipulated by the parties and found by the trial court. Upon 
this reinstatement no new policies or certificates were issued and it is significant that 
the initial payment of $5 provided for in each policy or certificate was not again 
collected although from a reading of the certificates such a payment seems not only 
absolutely essential to membership in the association, but is apparently the most 
important requirement to that end. 


[3] It is fully apparent that neither party to this reinstatement regarded it as a 
new contract and that none of the formalities of a new contract were observed on 
either side. What actually happened and all that happened was that the respondent 
waived the forfeiture for the delay, accepted the assessment, reinstated the insured 
on its books, and considered the contract was still in force. As was said in McDonald 
v. Chosen Friends, 78 Cal. 49, 20 P. 41, 42: “For it is well settled that a forfeiture 
for delay in the payment of money may be waived, and, where there is no other 
condition imposed by convention of the parties, that acceptance of the money [after 
knowledge of the forfeiture] is such a waiver.” 

Had the insured lived, there can be no question that subsequent dues and assess- 
ments would have been requested from him by the respondent, and accepted if paid. 
The waiving of this forfeiture and the reinstatement of the insured under the 
circumstances here existing did not constitute a new contract within the meaning of, 
or in violation of, section 452e of the Civil Code. 

The plaintiff prayed for a judgment in the sum of $3,000; that the defendant be 
required to levy an assessment upon all of its members who were in good standing 
on September 28, 1932; and that the proceeds from such assessment, together with 
any money in the death benefit fund not subject to prior claims, should be paid to 
the plaintiff and should be accepted by him in full payment of his claim against the 
defendant. 

The judgment is reversed, with instructions to enter judgment in favor of the 
plaintiff in accordance with the prayer of the complaint, but not to exceed the sum 
of $3,000. 

We concur: Marks, J.; Harden, Justice pro tem. 
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WOODMEN OF THE WORLD v. LAMSON. No. 13477. 
Supreme Court of Colorado. June 24, 1935. 
Rehearing Denied July 15, 1935. 

47 Pacific Reporter (2d) 399, 
INSURANCE. 

Fraternal benefit society could levy assessments in addition to amount fixed in 
membership certificate to prevent financial disaster and protect its future oper- 
ations, where certificate provided that members should be bound by rules and regu- 
lations thereafter enacted, and articles of incorporation provided that constitution, 
vy-laws, rules, and regulations might be changed at will, and that multiple assess- 
ments might be made. 

(For other cases, see Insurance, Dec. Dig. § 735.) 

En Bane. 

Error to District Court, City and County of Denver; Neil F. Graham, Judge. 

Action by John F. Lamson against the Woodmen of the World, a fraternal 
corporation. To review an adverse judgment, defendant brings error. 

Reversed. 

John L. Schweigert and Hyman D. Landy, both of Denver, for plaintiff in 
error. 

Fred §S. Caldwell, of Denver, for defendant in error. 


UNION MUT. LIFE CO. OF IOWA v. DISTRICT COURT OF CITY AND 
COUNTY OF DENVER et al. No. 13702. 
Supreme Court of Colorado. June 3, 1935. 
Rehearing Denied July 15, 1935. 
47 Pacific Reporter (2d) 401. 
1. INSURANCE. 

Foreign life insurance company which broadcast its advertising program over 
Colorado radio station under contract whereby radio company forwarded to insur- 
ance company all inquiries concerning life insurance addressed to radio station, and 
in consideration received one-third of all premiums paid during first year by policy- 
holders obtained in such manner, was “doing business” in Colorado within statute 
providing that service may be had upon agent of foreign corporation doing busi- 
ness in state (Code Civ. Proc. § 40, subd. 9). 

(For other cases, see Insurance, Dec. Dig. § 16.) 

2. INSURANCE. 

Where foreign life insurance company which was doing business in Colorado 
employed service bureau engaged in business of adjusting claims for life insur- 
ance companies, bureau’s employee who came to state for purpose of adjusting 
claim upon life policy, who had complete file of matter with authority from insur- 
ance company to supply claimant with blanks for proof of death, to receive such 
proof, negotiate settlement, and to discharge claim by insurance company’s drafts, 
held “agent” of insurance company within statute providing that service may be 
had upon agent of a foreign corporation doing business in state (Code Civ. Proce. 
§ 40, subd. 9). 

(For other cases, see Insurance, Dec. Dig. § 26.) 

En Banc. ; 

Original proceeding in prohibition by the Union Mutual Life Company of 
Iowa against the District Court of the City and County of Denver, and Hon. 
Tames C. Starkweather and another, as judges thereof. 

Respondents’ answer sustained, and rule to show cause discharged. 

Grant, Ellis, Shafroth & Toll, of Denver, for petitioner. 

William E. Hutton and Bruce B. McCay, both of Denver, for respondents. 

HiLutarp, Justice. 

The matter stands on petition for writ of prohibition, the answer of respond- 
ents to a rule to show cause why prohibition should not enter, and transcript of 
testimony and affidavits taken and submitted before respondents on a motion to 
quash service of summons. . ; . 

The petitioner is a life insurance company incorporated in Iowa and having 
its only place of business at Des Moines. For some years, and particularly during 
the time important to our inquiry, petitioner broadcast its advertising programs 
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over a Colorado radio station. The radio company agreed to receive, and promptly 
forward to petitioner at Des Moines, all inquiries concerning life insurance 
addressed to the station, in consideration whereof, and of the broadcasting facil- 
ities afforded, petitioner agreed to pay the radio company a sum equal to one-third 
of all premiums paid during the first year by the several policyholders obtained in 
the manner indicated. As the result of this arrangement petitioner wrote many 
policies for Colorado residents. All policies, none to be effective until receipt in 
Des Moines of the first premium payment, were written there and mailed directly 
to the applicants. One such policy was issued on the life of Clara Harriet Bailey. 
Mrs. Bailey died, and her husband, Charles Folsom Bailey, named as beneficiary, 
seeking to recover on the policy, instituted the action sought to be prohibited. 
When Bailey demanded payment, and before action, petitioner employed the Lake 
Service Bureau, of St. Louis, Mo., “engaged in the general business of adjusting 
claims for life insurance companies, * * * to investigate and adjust the claim.” 
Pursuant to the employment, the Lake Service Bureau dispatched Fred R. Goer- 
isch, an employee, to Denver, “for the purpose of investigating and adjusting” the 
matter. Goerisch came to Colorado carrying petitioner’s complete file in the Bailey 
matter, with authority from petitioner to supply the claimant with blanks for proof 
of death, to receive such proof, negotiate settlement, which, if reached, he was to 
discharge by petitioner’s drafts intrusted to him for that purpose. It developed 
that Bailey would not accept any offer submitted by Goerisch, and instituted action 
to enforce his demands. On the theory that Goerisch was petitioner’s agent he was 
served with summons. Contending that Goerisch was not its agent, and that it 
was not, and had not heen, doing business in Colorado, petitioner filed a motion to 
quash the service of summons, the denial of which became the basis of this appli- 
cation. 

Two questions are presented: (1) Was petitioner doing business in Colorado? 
(2) Was Goerisch petitioner’s agent? 

[1] 1. It clearly appears that petitioner, although it did not prosecute its activ- 
ities in the usual manner of life insurance companies generally doing business in 
Colorado, did no inconsiderable volume of such business in this state. Its method 
of attracting the attention of the public was perhaps unique and assuredly modern. 
Its instruments to the desired end were of and in Colorado. It chose to ignore 
our statutes providing how foreign life insurance companies may do business in 
this state; but it proceeded, nevertheless, in manner not essentially different from 
companies operating within the law, to obtain business from Colorado residents. 
The whole record considered, we are disposed to the view that petitioner was doing 
business in Colorado, and that an instance thereof was the Bailey policy. Colorado 
Iron-Works y. Sierra Grande Co., 15 Colo. 499, 25 P. 325, 22 Am. St. Rep. 433; 
Miller Co. v. Council Bluffs Co., 95 Iowa, 31, 63 N. W. 565. See, generally, 14a 
C. J. pp. 1372, 1373, § 4080. 

[2] 2. We think Goerisch was petitioner’s agent. As already determined, peti- 
tioner, a foreign corporation, was doing business in Colorado. When served with 
process, Goerisch was within the jurisdiction of the court whence the writ issued. 
He was clothed with broad powers. No executive officer of petitioner could have 
exercised greater authority in the particular matter than that with which Goerisch 
was invested. It would appear, therefore, that the service of summons on him con- 
formed to subdivision 9, § 40, Code Civil Procedure (C. L. 1921), which provides 
that service may be upon “any agent” of a foreign corporation doing business in 
this state. See Ganebin v. Phelan, 5 Colo. 83. The claim that Goerisch was the 
representative of the Lake Service Bureau rather than the agent of petitioner, the 
record considered, is untenable. Restatement, Agency §§ 79, 80; Miller Co. v. 
Council Bluffs Co., supra; 2 C. J., p. 435, § 32; 2 C. J., p. 688, § 347. 

Let the order be that respondents’ answer is sustained and the rule to show 
cause discharged. 

Bouck, J., did not participate. 


JETNA LIFE INS. CO. v. DORMAN et al. No. 24603. 
Court of Appeals of Georgia, Division No. 2. June 15, 1935. 


180 Southeastern Reporter 640. 
1. INSURANCE. 
Provision of group policy that first installment of disability benefits should 
not become due until expiration of six months after receipt of proofs of disability 
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held waived by insurer’s refusal to pay any benefits, as against contention that no 
liability existed under policy until expiration of 6-month period. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

2. INSURANCE. 

Where group policy provided for payment solely by monthly installments, 
insurer’s absolute refusal to pay disability benefits did not authorize recovery of 
face amount of policy in single present cash payment, especially where policy pro- 
—- for termination of installment payments if insured ceased to be totally dis- 
abled. 


(For other cases, see Insurance, Dec. Dig. § 666.) 

Error from Superior Court, Troup County; L. B. Wyatt, Judge. 

Suit by Ada Dorman against the Etna Life Insurance Company and another. 
Judgment for plaintiff, named defendant’s motion for a new trial was overruled, 
and named defendant brings error. 

Affirmed on condition. 

Transferred from the Supreme Court (179 Ga. 890, 177 S. E. 703). 

Bryan, Middlebrooks & Carter, of Atlanta, and J. Render Terrell, Jr., of La 
Grange, for plaintiff in error. 

Duke Davis, of La Grange, for defendant in error. 

Syllabus Opinion hy the Court. 

Jenkins, Presiding Judge. 

1. In this suit for the recovery of permanent total disability benefits under a 
group policy, issued to an employer for the benefit of the plaintiff and other employ- 
ees, the evidence warranted a finding that such disability existed, within the mean- 
ing of the policy. Cato v. AXtna Life Ins. Co., 164 Ga. 392, 138 S. E. 787; Pru- 
dential Ins. Co. of America y. South, 179 Ga. 653, 177 S. E. 499. 

[1] 2. Although the policy contained a provision that the insurance company 
“shall have a period of six months after receipt of [proofs of disability] to deter- 
mine if such disability is permanent, and the first monthly installment shall not 
become due until the expiration of such six months,” the suit was not prematurely 
brought, even though it was filed less than six months after receipt of such proofs, 
since, under the admitted averment of the petition, the company prior to the suit 
absolutely refused to pay any benefits under the policy. It was urged that the rul- 
ings of this court in Continental Life Ins. Co. v. Wilson, 36 Ga. App. 540(6), 137 
S. E. 403, and Scott v. Life & Casualty Ins. Co., 34 Ga. App. 479, 129 S. E. 903, to 
the effect that when the insurer denies liability under a policy and refuses to pay 
the loss sustained, it thereby waives its right to rely on a provision in the policy 
that swit thereon shall not be instituted prior to the expiration of the period fixed 
by the policy after proof of loss has been made, are inapplicable because the pro- 
vision in the instant policy is not one which merely provides that no suit shall be 
filed until after the expiration of the stated period, but that no liability shall exist 
until the expiration of such time. This contention was, however, determined 
adversely to the insurer by the decision in Continental Ins. Co. vy. Wickham, 119 
Ga. 129, 35 S. E. 287, where prior cases were reviewed, and it was held that: “A 
refusal to pay anything upon a policy * * * is a waiver of a stipulation in the pol- 
icy that the loss thereunder ‘shall not become fayable until sixty days after the 
notice * * * and satisfactory proof of the loss’ have been received by the insurer.” 
(Italics ours.) See, also, Merritt v. Cotton States Life Ins. Co., 55 Ga. 103. There 
is no material difference except as to the period of time between the stipulations 
in the Wickham Case and those in the present case, one providing that the first 
payment “shall not become due until the expiration of * * * six months,” and the 
other that the loss “shall not become payable until sixty days,” ete. 

[2[ 3. While, as held by this court in Travelers’ Ins. Co. v. Lancaster, 51 Ga. 
App. —, 180 S. E. 641, “an insurer’s absolute denial of all liability under a group 
policy issued to an employer waives an option in a certificate of insurance, issued to 
an employee, to the effect that any amount payable under the policy might be paid 
under an optional number of installments as might be chosen by the employer, as 
stipulated in a table contained in the group policy, with the result that, upon such 
denial of liability by the insurer and the consequent failure of the employer, to 
specify the option chosen, the employee may maintain an action for the amount ot 
insurance fixed by the policy, without reference to the schedule of payments cal- 
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culated in increasing amounts according to the deferment of the installments,” the 
rule, as pointed out in that case, would be different, where, as in the instant case, 
no option exists as to methods of payment, and where the policy provides only one 
method of payment whereby monthly installments of $27 each are to continue until 
the total $1,000 of insurance is exhausted. The decision in Wright v. Fuller, 148 
Ga. 223, 96 S. E. 433, does not hold to the contrary, since that was an insolvency 
case, where it had been previously held (147 Ga. 70, 92 S. E. 873, 875, L. R. A. 
1917E, 1139) that when the company was adjudged insolvent and dissolved, it broke 
its engagements with its policyholders, hecame liable to them in damages for such 
breach, and thereupon “the policyholders hecame creditors for the value of their 
policies at the date of the dissolution.” It was therefore held in the later case 
that the trial court “did not err in fixing the damages for the breach of the con- 
tract of insurance at the full amount of the policy, reduced to its present cash 
value as of the date of the order of liquidation,” even though under the terms of 
the contract the amount was payable in monthly installments of $25 each. That 
decision merely follows a general rule applicable after bankruptcy or insolvency 
that the liquidation and required proof of claims within a limited period avoid the 
necessity of creditors having to wait until the maturity of their obligations before 
filing proofs, so that they may not lose their proper share of the assets. In the 
instant case, where the insurer is a going concern, and the policy provides no option 
as to the method of payment, a mere refusal to pay would not authorize the court 
or jury in effect to rewrite a vital provision of the contract by requiring the insurer 
to pay the face amount of the policy in a single present cash payment instead oi 
hy the specified future monthly installments. See Metropolitan Life Ins. Co. v. 
Day, 145 Ga. 425, 429, 89 S. E. 576. Especially would this be true, and a contrary 
rule would operate to vitally change the nature and character of the risk, where, 
as here, the policy provides that, should the insured at any future time cease to be 
totally disabled, the unpaid installments shall cease. The plaintiff was therefore 
entitled to recover only such installments of $27 each as, under the foregoing rul!- 
ing, began after the date the company refused payment, on May 5, 1933, and had 
accrued up to the date of the trial, May 9, 1934, together with interest thereon at 
the legal rate. As to any excess beyond these accrued installments and interest, 
the verdict was unauthorized; and the charges excepted to, instructing the jury to 
return a verdict only for the full amount of the policy, were in this respect erro- 
neous. If the plaintiff will write off from her $1,000 recovery the illegal portion, 
$636.52, leaving the amount of the thirteen accrued installments, $351, and $12.48 
legal interest thereon, the judgment refusing a new trial to the defendant is 
afirmed; otherwise it is reversed. 
Judgment affirmed on condition. 
Stephens and Sutton, JJ., concur. 


TRAVELERS’ INS. CO. v. LANCASTER. 
LANCASTER v. TRAVELERS’ INS. CO. Nos. 24416, 24448. 
Court of Appeals of Georgia, Division No. 2. June 14, 1935. 
180 Southeastern Reporter 641. 
1. INSURANCE. 


Group insurer’s refusal to pay disability benefits on sole ground that disability 
provision was not in force at time insured became permanently and totally disabled 
waived policy requirement for proof of disability. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

2. INSURANCE. 

Group insurer’s absolute denial of liability for disability benefits and employ- 
er's failure to exercise his option to designate schedule of installment payments 
authorized employee to sue for disability benefits in lump sum. 

(For other cases, see Insurance, Dec. Dig. § 597.) 

3. INSURANCE. it sant ; ; 

Employee /icld entitled to sue in his own name for benefits accruing to him 
under certificate of group insurance issued to employee and group policy issued to 
employer for benefit of employees. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

Error from Superior Court, Chattooga County; James Maddox, Judge. 
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Petition by De Forest Lancaster against the Travelers’ Insurance Company. To 
review a judgment overruling its general demurrer to the petition, defendant brings 
error, plaintiff filing a cross-bill of exceptions. 

Affirmed on main bill of exceptions, and reversed on cross-bill of exceptions. 

Finlay & Campbell, of Chattanooga, Tenn., and Maddox, Matthews & Owens, 
of Rome, for co in error. 

John D. & E. S. Taylor, of Summerville, and Wright & Covington, of Rome, for 
defendant in error. 

Syllabus Opinion by the Court. 

JENKINS, Presiding Judge. 

This is a suit on a certificate of insurance issued to the plaintiff and subject 

to the provisions of a group policy issued to the plaintiff's employer for the 
benefit of the plaintiff and other employees. The policy, in addition to a death 
benefit, insured against total and permanent disability, providing that, in the event 
the employee should furnish to the defendant company proof while insured under 
the policy that he had become wholly disabled by bodily injury or disease and 
would permanently and continuously be prevented thereby for life from engaging 
in any occupation or employment for wage or profit, the company would pay, in 
full settlement of all obligations to him under the policy, the amount of insurance 
upon his life in force thereunder at the time of the receipt of due proof of such 
disability, calculated according to a schedule of different installment payments spec- 
ified in the policy as might be chosen by the employer. The petition alleged that 
the plaintiff employee had become totally and permanently disabled while the 
policy was in force, and that upon demand for payment of the insurance, the plain- 
tiff had received from the defendant the following letter, denying all liability. 
“Your claim for disability benefits under your group life insurance policy has been 
reviewed, and same has been disallowed for the reason there was no disability 
provisions in force at the time you became continuously totally disabled on June 
9, 1933.” Plaintiff further alleged that after such denial of liability he called upon 
the employer to designate the number of installments which it might choose under 
the options given by the policy, but that the employer failed to make any such 
choice, and that upon its failure so to do, plaintiff elected to sue for the full 
amount due under the contract in one installment. Defendant demurred to the 
petition on the grounds: (1) That it showed a failure to make proof of the dis- 
ability as required by the terms of the policy; (2) that it failed to show that the 
employer had designated the number of installments as required by the terms o! 
the policy; (3) that there was no privity of contract between the defendant and 
the plaintiff, such as would authorize the plaintiff to bring an action on the policy 
in his own name. The court overruled the general demurrer to the petition, but 
sustained a special demurrer, holding that the plaintiff could not recover the face 
amount of the policy in a lump sum as sued for; and, after the plaintiff had 
amended, by setting up an additional count under which he elected to claim an 
annual installment in accordance with the provisions of the policy, the court over- 
ruled the renewed demurrer to that count. The defendant excepts to the failure of 
the court to sustain its general demurrer to the first and second counts of the peti- 
tion. The plaintiff, by cross-bill of exceptions, excepts to the sustaining of the 
special demurrer to the first count, which required him to maintain his action for 
installments under one of the methods stipulated by the policy. Held, 

[1] 1. It appearing from the letter of the defendant insurance company, 
attached to the petition, that it had absolutely denied all liability and refused pay- 
ment on the sole ground that the disability provision in the policy was not in force 
at the time the plaintiff became permanently totally disabled, the requirement of 
the policy as to formal proof of such disability was rendered unnecessary. Life 
Ins. Co. of Virginia v. Williams, 48 Ga. App. 10 (2), 19, 172 S. E. 101, and cit. 
See, also, People’s Loan, etc., Co. v. Fidelity, etc., Co., 39 Ga. App. 337, 338 (3). 
M7 SE. Ws 32°C. J. Tbe Is this case, contrary to what was the pleading tn 
New Zealand Fire Ins. Co. v. Brewer, 29 Ga. App. 773, 775 (8a), 116 S. E. 922, the 
suit was not upon the theory that the plaintiff had complied with the requirements 
of the policy as to proof of disability, but was manifestly based upon the theory 
that such proof was rendered unnecessary by the alleged absolute refusal to pay. 

[2] 2. An insurer’s absolute denial of all liability under a group policy issued 
to an employer waives an option in a certificate of insurance issued to an employee, 
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to the effect that any amount payable under the policy might be paid under an 
optional number of installments.as might be chosen by the employer, as stipulated 
in a table contained in the group policy, with the result that, upon such denial of 
liability by the insurer and the consequent failure of the employer to specify the 
option chosen, the employee may maintain an action for the amount of insurance 
fixed by the policy, without reference to the schedule of payments calculated in 
increasing amounts according to the deferment of the installments. John Hancock 
Mutual Life Ins. Co. v. Cave, 240 Ky. 56, 40 S.W.(2d) 1004, 79 A. L. R. 848, 851; 
Prudential Ins. Co. of America v. Faulkner (C. C. A.) 68 F.(2d) 676, 94 A. L. R. 
1160. See, also, Metropolitan Life Ins. Co. v. Day, 145 Ga. 425, 89 S. E. 576. The 
rule would be otherwise if no option as to the method of payment was provided, 
but the amount was stipulated to be paid only in fixed monthly installments. A2tna 
Life Ins. Co. v. Dorman (Ga. App.) 180 S. E. 640, this day decided. 

[3] 3. It is a general rule that an action on a contract must be brought in the 
name of the party in whom the legal interest in such contract is vested; but where 
a contract is expressly made for the benefit of a third person, such as in the instant 
case, where the policy of group insurance was issued by the insurer to the employer 
for the benefit of the plaintiff and other named employees, and where a certificate 
of insurance was issued by the insurer to the plaintiff, and where the plaintiff has 
complied with the obligations incumbent upon him with reference to his portion of 
the premium due under the group policy, he may sue in his own name for benefits 
accruing to him under his certificate and the group policy. Carruth v. Aétna Life 
Ins. Co., 157 Ga. 608, 122 S. E. 226; Manget v. National City Bank of Rome, 168 
Ga. 876 (la), 880-882, 149 S. E. 213. 

4. Under the foregoing rulings, the court did not err in overruling the general 
demurrer to the petition, but erred in sustaining the special demurrer and holding 
that the plaintiff could not recover the full face amount of the policy. 

Judgment affirmed on main bill of exceptions; judgment reversed on cross-bill 
of exceptions. 

Stephens and Sutton, JJ., concur. 


TRAVELERS’ INS. CO. v. PITTMAN, No. 24408. 
Court of Appeals of Georgia, Division No. 2. June 15, 1935. 


180 Southeastern Reporter 650. 
1. INSURANCE. : 

Suit for breach of policy providing for payment of total disability benefits in 
installments, first to be payable three months after receipt of proof of permanent 
total disability, is premature, where brought before expiration of three-month 
period. 

(For other cases, see Insurance, Dec. Dig. § 621.) 

2. INSURANCE. 

Group insurer’s denial of liability and unconditional refusal to pay claim 
waived right to rely upon policy provision precluding suit on policy until expira- 
tion of three months after proof of disability. 

(For other cases, see Insurance, Dec. Dig. § 621.) 

Error from City Court of La Grange; W. T. Tuggle, Judge. 

Suit by M. H. Pittman against the Travelers’ Insurance Company. To review 
a judgment overruling a general demurrer to the petition, defendant brings error. 

Affirmed. 

Lovejoy & Mayer, of La Grange, for plaintiff in error. 

L. M. Wyatt, of La Grange, for defendant in error. 

Syllabus Opinion by the Court. 

Suton, Judge. 


This was an action on a certificate of group life insurance, containing a total 
disability clause. The sole queStion for decision is: Was the action premature? The 
insured filed proof of permanent total disability on March 14, 1934; and the present 
suit was filed on May 14, 1934. The policy of insurance provides that upon per- 
manent total disability of the insured, in accordance with the terms and conditions 
of the policy, the company will pay to the certificate holder the principal amount in 
monthly installments for the period and in the sums set up in the “schedule of 
installment payments, the first installment to be payable three months after receipt 
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of due proof of such permanent total disability,” etc. The insured contends that the 
company waived its right to insist upon the three-month period in which to pay 
after proof of disability by denying liability and refusing to pay the loss. The trial 
judge found in favor of the insured by overruling the defendant’s general demurrer 
to the petition, based upon the ground that the suit was prematurely instituted. Held: 

[1] 1. Where an insurance policy provides that in the event of permanent total 
disability of the insured, the principal amount shall be payable in installments, the 
first to be paid three months after receipt of proof of permanent total disability, 
a suit on the policy, by the insured against the insurer, for a breach thereof, before 
the expiration of the time stipulated in the policy, is prematurely instituted. See 
Carolina Life Ins. Co. vy. Murphy, 47 Ga. App. 425 (1), 170 S. E. 817. 

[2] (a) However, it appears from the allegations of the petition that the defend- 
ant had denied liability and unconditionally refused to pay the loss claimed. “Where 
the insurer denies liability under the policy and refuses to pay the loss sustained, it 
thereby waives its right to rely upon the provision in the policy that suit thereon 
shall not be instituted prior to the expiration of 60 days after the proof of loss 
has been made as required by the terms of the policy.” Continental Life Ins. Co. v. 
Wilson, 36 Ga. App. 540 (6), 137 S. E. 403, 404, and cit. 

[3] 2. The decision in the case of Burton v. Metropolitan Life Ins. Co., 48 Ga. 
App. 828, 173 S. E. 922, contains nothing to the contrary to what is ruled in the 
present case. There was no attempt by the insured in that case to insist upon the 
waiver by the insurance company. Where there is a contractual stipulation imposed 
by one party to a contract, and that party does something which would amount to 
a waiver thereof, it is optional with the other contracting party whether he shail 
treat the contractual provision waived, or hold the other to his contract in that 
respect. The insurance company could not take advantage of its conduct amounting 
to a waiver of a provision in the contract of insurance so as to defeat the rights 
that accrued to the insured by reason of such contractual provision. Any other rule 
would be harsh and grossly unfair to a policy holder. In the Burton Case, the insured 
was not bound to bring her suit before the expiration of the contractual period. The 
conduct of the insurance company amounted to a waiver for her benefit, and she 
could take advantage thereof or not as she pleased. 

3. The trial judge did not err in overruling the demurrer of the defendant insur- 
ance company upon the ground that the action upon the policy of insurance in this 
case was prematurely instituted, it appearing from the allegations of the petition 
that the insurer had refused to pay and denied liability under the contract of insur- 
ance 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 


LIFE & CASUALTY INS. CO. OF > TENNESSEE v. NORTON. No. 24656. 
Court of Appeals of Georgia, Division No. 2. June 15, 1935. 
180 Southeastern Reporter 651. 
INSURANCE. 


In suit on industrial life policy limiting liability for death of insured within two 
years to return of premiums paid, if insured had been treated for serious disease, 
undisputed evidence that insured was treated for serious diseases before issuance ot 
policy precluded recovery, in excess of premiums paid, for death of insured within 
two-year period. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Error from Superior Court, Carroll County; L. B. Wyatt, Judge. 

Suit by Z. B. Norton against the Life & Casualty Insurance Company of Ten- 


nessee Judgment for plaintiff, defendant’s motion for a new trial was overruled, 
and defendant brings error. 


Reversed. 

R. D. Jackson, of Carrollton, for plaintiff in error. 

Boykin & Boykin, of Carrollton, for defendant in error. 

Syllabus Opinion by the Court. 

Sutton, Judge. 

1. On April 3, 1933, the Life & Casualty Insurance Company of Tennessee issued 
a policy of industriz al life insurance on William C. Norton, in which Zellia B. Norton 
was designated beneficiary. The policy provided that in the event of the death of 
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the insured under its terms the insurer would pay to such beneficiary $160. The 
policy also contained a provision that “within two years from date of issuance of 
this policy, the liability of the Company under the same shall be limited, under the 
following conditions, to the return of the premiums paid thereon: (1) If the insured 
before its date * * * has been attended by a physician for any serious disease 
or complaint; or has had before any pulmonary disease * * * or disease of the 
heart. * * *” The insured died on May 5, 1933. The insured refused to pay the 
beneficiary, denying liability under the policy for the death of the insured. The bene- 
ficiary brought suit on the policy against the insurance company. Upon the trial the 
undisputed evidence showed that the insured was attended and treated by a 
physician for two serious diseases and had heart trouble prior to the issuance of 
the policy: and in fact was being so treated up to the time of his death from such 
troubles. In these circumstances, a verdict in favor of the insurance company was 
demanded, and the trial judge erred in overruling the defendant’s motion for a 
new trial, complaining of the verdict rendered in favor of the plaintiff beneficiary 
for the full amount of the policy. It appears that the insurance company offered to 
return the premiums paid by the insured and tendered such amount into court. This 
case is controlled by the decision of this court in Gray v. Life & Casualty Ins. Co. 
of Tenn., 48 Ga. App. 80, 171 S. E. 835, which involved the identical provisions of 
the insurance contract in the present case, and in which the undisputed facts were 
similar to the undisputed facts in this case. 
Judgment reversed. 


Jenkins, P. J., and Stephens, J., concur. 


BUKOWSKI v. SECURITY BENEFIT ASS’N OF TOPEKA, KAN. No. 42896. 
Supreme Court of Iowa. June 21, 1935. 
261 Northwestern Reporter 783. 


1. INSURANCE. 


Where Kansas fraternal benefit association issued certificate of insurance in 
Kansas and sent certificate to Iowa lodge to be delivered to insured, who signed 
clause at bottom of certificate acknowledging delivery, contract of insurance 


became effective at time of delivery and was governed by laws of Iowa. 
(For other cases, see Insurance, Dec. Dig. §§ 712, 720.) 
2. INSURANCE. 

Place where final act occurs which makes insurance binding is place of con- 
tract, and validity and construction of contract are determinable by laws of that 
place. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

3. INSURANCE. 

Whether there was attached to, or indorsed on, fraternal benefit certificate 
sued on true copy of application made part of certificate by terms thereof, so as 
to authorize insured to set up defense of misrepresentation, held for jury (Code 
1931, §§ 8793, 8794). 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

Appeal from District Court, Wapello County; George W. Dashiell, Judge. 

Suit on certificate or policy of insurance issued by the defendant, in which 
plaintiff is beneficiary. Verdict instructed for the defendant, and judgment 
entered thereon. Plaintiff appeals. 

Reversed. 

W. W. Rankin and E. K. Bekman, both of Ottumwa, for appellant. 

McNett, Kuhns & Brown, of Ottumwa, for appellee. 


HAMMOND v. ILLINOIS BANKERS LIFE ASSUR CO. No. 32203. 
Supreme Court of Kansas. July 6, 1935. 
46 Pacific Reporter (2d) 626. 
INSURANCE. 

Where insured and insurer executed agreement which together with cash 
payment extended time when premium payment should become due, and insured 
was notified that policy was continued in force until due date of extension agree- 
ment, insurer could not, after return of check with which cash payment was 
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made for want of sufficient funds, cancel policy without notice given after 
expiration of due date of extension agreement. 
(For other cases, see Insurance, Dec. Dig. § 310[2].) 
Syllabus by the Court. 


Prior to the date when a premium on a life insurance policy was due, an 
agreement was executed by the insured and the company, which, together with 
a cash payment extended the time when the payment should become due, and 
the insured was notified that the policy was continued in force until the due date 
of the extension agreement, and after this notification the check with which 
the cash payment was made was returned to the insurance company, marked 
“Not paid for want of funds.” Thereupon the insurance company retained the 
extension agreement and notified the insured that the policy had lapsed. Held, 
that, when the policy was extended on receipt of the check and extension 
agreement, the policy would not lapse until due notice was given after the 
extension agreement became due. 

Appeal from District Court, Barber County; George L. Hay, Judge. 

Action by Josiah E. Hammond against the Illinois Bankers Life Asssurance 
Company. Judgment for defendant, and plaintiff appeals. 

Judgment reversed, with directions. 

J. N. Tincher, of Hutchinson, and Riley W. MacGregor and Herbert Hobble, 

, both of Medicine Lodge, for appellant. 

Adrian §. Houck and J. Raymond Eggleston, both of Medicine Lodge, and 
Donald Muir, of Anthony, for appellee. 


WERTH v. MINNESOTA-MUT. LIFE INS. CO. No. 32188. 
Supreme Court of Kansas. July 6, 1935. 
47 Pacific Reporter (2d) 76 
3. INSURANCE 

In action to recover double indemnity under life policy for insured’s alleged 
accidental death, permitting insured’s employer to answer question as to athlete’s 
foot being common disease at certain time among companions of deceased held 
not error. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 
INSURANCE. 

In action to recover double accidental death benefit under life policy after 
having received payment of face of policy and having given receipt therefor, 
beneficiary had burden to prove that giving and acceptance of receipt was mutual 
mistake, and that death of insured was result of accidental injury. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

Syllabus by the Court. 

In an action against a life insurance company by the beneficiary of one 
of its policies to recover the double accidental death benefit under the rider 
attached to the life policy, after having received payment of the face of the 
policy and having given a receipt therefor by mistake, not knowing at the time 
that the death of the insured was the result of an accidental injury which plaintiff 
now alleges in her claim for the double benefit, it is /ield, that the burden was 
upon the plaintiff to prove that the giving and acceptance of the receipt was a 
mutal mistake, and also that the death of the insured was the result of an acci- 
dental injury, and further held, that the admission of evidence and the giving 
and refusing to give certain instructions were not prejudicial. 

Harvey, J., dissenting. 

Appeal from District Court, Reno County; John G. Somers, Judge. 

Action by Celia L. Werth against the Minnesota Mutual Life Insurance 
Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

J. S. Simmons, Alva L. Fenn, Herbert E. Ramsey, and Stuart Simmons, all 

Hutchinson, for appellant. 

Roy C. Davis, of Hutchinson, and Henry I. Eager, of Kansas City, Mo. 
(A. C. Malloy, R. C. Davis and Warren H. White, all of Hutchinson, Edwin C. 
Meservey, William C. Michaels, Charles M. Blackmar, and Samuel D. Newkirk, 
all of Kansas City, Mo., of counsel), for appellee. 





Life] Werth v. Minnesota Mutual Life Ins. Co. 1213 


HuTCHISON, Justice. 

This is an action against the defendant insurance company for the amount 
claimed to be due the plaintiff, as beneficiary under a life insurance policy on 
the life of her son, with a double accidental death benefit rider attached. “Pay- 
ment was made of the face of the policy, but it is alleged she did not know at the 
time of the payment that the death of her son had resulted from an accident, 
but being so informed later, brings this action within five years from the date of 
his death. 

The answer is a genial denial that the death of the insured was accidental 
and also pleads estoppel on account of the long lapse of time and a receipt 
in full. 

The reply admits the receipt of the face of the policy in satisfaction of the 
ordinary death claim, but nothing else, and specifically denies the acceptance 
of the check and the giving of the receipt as constituting a settlement, com- 
promise, or release of her claim for additional payment for accidental death 
under the policy in question, or constituting an accord and satisfaction of such 
claim. And she further alleges that she signed such receipt under a misappre- 
hension as to her rights in the policy and under a mistaken belief as to the facts 
cf her son’s death, and states that the defendant company has received proof as 
to the accidental death of her son. 

At the close of the evidence, the jury was instructed and brought in a 
verdict in favor of the defendant, from which judgment the plaintiff appealed 
after the overruling of her motion for a new trial. The errors assigned are 
principally with reference to the introduction of testimony and the giving of 
instructions. 

The first error assigned was in overruling an objection of the plaintiff to a 
question asked in cross-examination of a doctor called by the plaintiff as an 
expert witness, concerning the attending physician, whose deposition had been 
taken and was on file and later read by the defendant. It is said the two doctors 
were close friends and had once officed together, although their opinions were 
widely different in this case. The question asked Dr. Butler in cross-examination 
about Dr. Greever, the physician who attended the deceased, was as follows: 
“You would respect his (Dr. Greever’s) opinion if he handled the case would 
vou?” The objection was made that it was improper cross-examination. The 
objection was overruled, and the witness answered, “Why, I certainly would, 
ves, sir.” 

In the case of Saunders v. Railway Co., 86 Kan. 56, 119 P. 552, an expert 
witness was asked a similar question about an engineer in charge of a locomotive 
that was charged to have been handled with negligence—the defendant asking 
its own witness about its own employee and he answered such similar question 
that he considered him a first-class engineer, and the court, in the consideration 
of that testimony, said in the syllabus: “without deciding upon the competency 
of the testimony under the issues presented, it is held that it does not appear 
that the rulings, if erroneous, injuriously affected the substantial rights of the 
party objecting thereto, and that the judgment cannot be reversed therefor.” 
S¥i...3 

In 28 R. C. L. 607 it is said, concerning cross-examination in collateral 
matters, that it is “one of the chief agencies for the development of the truth in 
judicial inquiries’ and “any question may be put which reasonably tends to 
explain, contradict, or discredit any testimony given by him, or to test his 
accuracy, memory, veracity, or credibility.” And on page 609 it is said: “ * * * 
an appellate court will not interfere with the exercise of discretion by the trial 
court unless a clear abuse thereof is made to appear. In order to warrant a 
reversal, it must plainly appear that the ruling has resulted to the prejudice of 
the exceptor.” 

[1] While we would not want to say that the question asked was proper 
cross-examination, we have no hesitancy in concluding it was not abuse of 
‘udicial discretion in overruling the objection thereto, and that such ruling did 
not constitute prejudicial error. 

[2] Two other errors assigned were the overruling of objections to the 
questions asked by the defendant of two of its witnesses, Mr. Ford, under whose 
supervision the insured was working at the time of the alleged injury, and the 
ther, the physician who attended the insured during his illness, as to whether 
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anything was said by the deceased about having received an accidental injury, 
and whether the deceased made any statement to Mr. Ford in regard to an 
accidental injury, and whether the deceased ever stated to the attending physician 
anyting to the effect that the condition of the toe was caused by an accident or 
an external blow. Both answered these respective questions in the negative. 
The theory of the plaintiff was that the second toe on the right foot had been 
injured by being stepped on by another boy in a basketball game. Appellant 
frankly states that while the answers to these questions may not, strictly 
speaking, be hearsay evidence, yet, inasmuch as they are preliminary in their 
nature, and if the answers had been in the affirmative, the statements made by the 
deceased would have been hearsay evidence that such preliminary questions were 
necessarily incompetent and improper. Appellant cites 1 C. J. 500, where the 
text is that declarations or statements of the insured as to the cause of his 
injury made some time after the event and not a part of the res geste cannot 
be admitted, even though made to an attending physician. The preliminary ques- 
tions and the answers thereto, either affirmative or negative, should not be con- 
trolled by the same rule as that which has to do with the statements made by 
the deceased. The fact that he mentioned or did not mention the accident or 
injury was some evidence on the main question of fact involved in this case, viz.: 
Was there an accidental injury which resulted in the death of the insured? The 
fact that the deceased did mention the injury or did not mention it to the one 
under whom he was working or to his attending physician was certainly compe- 
tent and material evidence on this issue of fact. 

{3] The third error assigned is in permitting Mr. Ford to answer a question 
of defendant’s attorney as to athlete’s foot being a common disease at a certain 
time among the companions of the deceased. We see no error in this question 
because the issue was whether or not the death resulted from an accidental injury. 

The errors assigned concerning the giving and refusing of instructions relate 
to the question of giving a receipt or release and the burden of proof upon the 
plaintiff to show a mistake in giving the same. Appellant calls attention in the 
reply brief to the language of the reply alleging that the receipt given by 
the plaintiff for the face of the policy was given by her because “she was under 
a misapprehension as to her rights*in the policy and that she signed said receipt 
and accepted said check under a mistaken belief as to the facts of said death.” 
The trial court instructed on the theory of mutual mistake, although no such 
allegation is in the reply. The case of Clark v. Marbourg, 33 Kan. 471, 6 P. 548. 
and some other cases are cited in support of appellant’s theory that her mistake 
atone was sufficient to fully relieve her from the binding force of a receipt she 

save. In other words, the defendant may have, at the time of making the pay- 

inent of the face of the policy and the taking of the receipt of the beneficiary 
therefor, known all about the death having resulted from an accidental injury, 
which would have entitled her to double the amount. In most of such cases, 
the action of the defendant company in concealing from her the fact of the 
death resulting from an accidental injury, if it were a fact, has been denominated as 
fraudulent, and if the mistake was not mutual, it was generally alleged to have been 
fraudulent. 53 C. J. 1211-1213; and Miller v. Gas & Fuel Co., 108 Kan. 124, 193 
P. 896. These references have to do with releases instead of receipts, between 
which there is a great distinction, which will be considered later, but as to the 
mistake being mutual, or only the mistake of one of the parties, the principle 
would seem to be the same with respect to a receipt as it is to a release. Regard- 
less of the limited nature of the mistake alleged in the reply, the court tried the 
case throughout on the theory of a mutual mistake having been pleaded, and 
we find no objections made or entered as to such theory during the trial, and the 
following instruction requested by the plaintiff at the close of the trial puts the 
plaintiff on record as having intended to submit the question of mutual mistake 
to the jury: “The jury is instructed that where a receipt for money is given and 
all parties concerned in the transaction are acting under a mistaken belief as to 
the facts surrounding said transaction that the receipt is not binding upon any 
of the parties thereto.” 

The plaintiff's evidence as to a mistake on her part does not seem to have 
been contradicted in the record, but it left the matter open for proof as to it 
being a mistake on the part of the defendant. The defendant, in its answer, 
denied the accidental injury alleged in the petition, and as honesty is always 
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presumed, it would naturally be thought that the company was of the same view 
when the receipt was given to it as at the time of the trial, viz., that there was 
no knowledge on its part of an accidental injury, unless it was concealing some 
niormation it then had which might be the basis for fraudulent conduct in 
procuring a receipt, knowing it to have been the result of an accident, but fraud 
is not pleaded; neither is it to be presumed. So we have the necessitty of some 
proof as to a mistake on the part of the defendant in order to meet the require- 
ments of the instructions requested by plaintiff as well as those given by the 
court. 

It is said in 53 C. J. 1211 that “A mere mistake of fact on the part of one of 
the parties to a release, in the absence of a showing of fraud, duress, undue influence, 
or metal incapacity, is not sufficient ground for the avoidance of a release.” 

The same volume, at page 1196, gives the distinction between a receipt and a 
release, as follows: “A release has been distinguished from a receipt as extinguish- 
ing a preexisting right, while a receipt is a mere evidence of a fact. As otherwise 
stated, a receipt is evidence that an obligation has been discharged, but a release is 
itself a discharge of it.” 

Under this definition, the difference is partly in point of time as a receipt intro- 
duced in evidence may become in effect a release. The plaintiff in this case con- 
sistently refers to the document along that line as a receipt. Th trial court, in its 
instructions, mentioned it as a release. It consisted of two parts. The first part was 
on the back of the draft sent by the defendant to the plaintiff for the face or 
ordinary death value of the policy; the second was a separate instrument. They are 
as follows, omitting dates and signatures: 

“Endorsed and accepted as payment in full of all claims under policy No. 163048 
on the life of Louis J. Werth. 

“Received from the Minnesota Mutual Life Insurance Company Two Thousand 
Three and 58-100 Dollars ($2,003.58) being in full settlement of all claims under 
Policy No. 163048 issued by said company on the life of Louis J. Werth or of any 
policy in lieu of which said policy may have been issued; said policy being payable 
to Cecelia L. Werth, beneficiary, and not assigned. 

Face of Policy 
Mortuary dividend 


$2,003.58” 


Appellant most earnestly objects to the burden of proof being placed on her by 
the instructions given as to there being a mutual mistake in the giving of a release, 
and especially to the very strong language used and repeated therein to the effect 
that, in order to set aside the release, the evidence must be “clear, unequivocal and 
convincing that both parties were acting under such mutual mistake.” As to the 
words used, they are substantially the same in effect as were used in the instructions 
in the case of Goodyear v. Davis, 121 Kan. 392, 247 P. 446, as to a mutual mistake, 
and they were there approved. 

As to the burden of proof being placed on the plaintiff concerning the mistake, 
appellant cites Illinois Steel Bridge, Co. v. Wayland, 107 Kan. 532, 192 P. 752, hold- 
ing where payment of a debt was alleged by defendant, the burden of proof was on 
defendant to show the payment, and did not shift to the plaintiff, who alleged. a 
mistake in giving the receipt. In this case, however, the plaintiff's cause of action 
Was to recover on an account or indebtedness. By pleading payment, the defendant 
acknowledged the plaintiff’s claim, and the allegation of payment was on defendant 
to prove and establish. In doing so, it necessarily took issue with the plaintiff only 
as to the reply that the receipt was given by mistake. In the case at bar, the real 
issue was on the allegation of the plaintiff that an accidental injury had occurred. 
The receipt or release pleaded by the defendant in no way admitted the plaintiff's 
cause of action as it did in the Wayland Case, supra. 

Appellant also cites Mesloh v. Insurance Co., 111 Kan. 409, 207 P. 754, 756, 
which was an insurance case in which the Wayland Case, supra, is mentioned, and 
the court, in that connection, said in the opinion: “receipts do not count for much 
as against the truth. They do not even shift the burden of proving payment. Bridge 
Co. v. Wayland, 107 Kan. 532, 192 P. 752. In this instance, however, no receipt was 
given.” 

[4] In the case at bar the plaintiff had two things to prove: (1) The accidental 
injury as the cause of the death; and (2) the mistake in giving the receipt. 
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Appellant seriously complains of the remarks of the trial court to the jury 
shortly after the commencement of the trial, in which it told the jury that “* * * 
before you can consider the main case you will have to determine whether or not 
that release was given under a mistake of fact and that both parties were mistaken, 
in fact.” 

It is doubtless unusual to give such instructions during the progress of the trial, 
but it was in harmony with the instructions given later, and it can hardly be said to 
have been prejudicial. 

The appellee pleads estoppel and argues that point in its brief and also argues 
the matter of the court overruling its demurrer to plaintiff's evidence, but there 
being no cross-appeal, these matters are not properly before us for review. 

We do not find the errors assigned to be prejudicial. 

The judgment is affirmed. 

Harvey, Justice, dissents. 

I, feel compelled to say: In my judgment the court erred in instructing the 
jury it must find mutual mistake by such evidence as would require setting aside the 
release before it considered the question whether the insured’s death was the result 
of an accidental injury within the meaning of the policy, for two reasons: (1) 
Whether the release should have been set aside was primarily a question for the 
court to determine rather than for the jury; and (2) it is in effect conceded in this 
case that there was a mutual mistake in the execution of the release if insured’s 
death in fact did result from an accidental injury. In that situation the court should 
have submitted to the jury the question whether the insured’s death resulted from 
an accidental injury, within the meaning of the policy, and if the jury’s verdict on 


that question were approved, the court itself should have determined whether the 
release should have been set aside. 


FEDERAL UNION LIFE INS. CO. v. STENGLER. 
Court of Appeals of Kentucky. May 7, 1935. 

82 Southwestern Reporter (2d) 309. 
1. INSURANCE. 


In action on life policy, plaintiff must allege payment of premiums, or some 
adequate excuse for nonpayment. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 
2. INSURANCE. 


In action on life policy, general allegation that plaintiff had fulfilled all the con- 
ditions of the policy is not a sufficient allegation that premiums on policy had been 
paid. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Third 
Division. 


_ Action by Dora A. Stengler against the Federal Union Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 


Affirmed. 


Batson & Cary and Wm. E. Berry, all of Louisville, for appellant. 

Walter S. Lapp and Charles Leibson, both of Louisville, for appellee. 

RICHARDSON, Justice. 

This is an action to recover $1,000 on an insurance policy issued May 1, 1933, 
to Max Stengler by the Federal Union Life Insurance Company. The petition con- 
tains the usual allegations, except it fails to allege that the premiums had been paid 
by the insured or any one for him. The insurance company filed a demurrer to it. 
The demurrer was overruled. It saved an exception. By answer, it traversed the 
petition. On the evidence of the parties, it was tried to a jury. And under the 
instructions of the court, it returned a verdict adverse to the insurance company. 

During the introduction of the evidence, the court used this language: “The 
only issue apparently made by the pleadings, is, whether or not the premiums were 
paid.” Thereupon, counsel of the insurance company stated: “The sole defense is, 
that there were no premiums paid on the policies.” 


On the completion of all the evidence it offered a peremptory instruction to find 
for it, which was refused by the court. 


We do not find in the record the instructions given. Respecting them, the bill of 
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exceptions recites: “The court thereupon instructed the jury as shown by the record 


filed in this action, to all of which the defendant objected and excepted and still 
objects and excepts.” 


The insurance company now presents as a sole ground of reversal its demurrer 
to the petition and the court’s ruling thereon. 


[1] True it is that the payment of premiums on an insurance policy is a con- 
dition precedent, and necessary to keep the policy in force; and, in an action thereon, 
it is necessary to allege payment of premiums, or some adequate excuse for non- 
payment. Noble v. Southern States Mutual Life Ins. Co., 157 Ky. 46, 162 S. W. 
528; see Henry v. National Benefit Life Ins. Co., 242 Ky. 674, 47 S.W.(2d) 516, 
aud Home Ins. Co. of New York v. Cardwell, 251 Ky. 435, 65 S.W.(2d) 56. 


[2] An allegation in the petition that the plaintiff had fulfilled all the conditions 
of the policy is not a sufficient allegation of the performance of the condition 1 
edent respecting the payment of premiums. Royal Ins. Co. v. Smith, 8 Ky. Law 
Rep. 521; Corey v. Niagara Fire Ins. Co., 243 Ky. 34, 47 S.W.(2d) 955. 

[3] It is apparent that it is our view the court improperly overruled the 
demurrer to the petition. However, we do not mean by this that the insurance com- 
pany is now entitled to a reversal because of this error. If the statement of its 
counsel, quoted above, is not sufficient to cure the defect in the petition and the 
error of the court in overruling the demurrer to it, it is not doubtful that, according 
to the accepted rule of practice in such case, the evidence, the verdict, and the 
judgment cure the defect of the petition, now relied upon. Harmon vy. Thompson, 
119 Ky. 528, 84 S. W. 569; Pacific Mut. Life Ins. Co. v. Taylor, 166 Ky. 323, 179 
S. W. 199; Doherty v. First Nat. Bank, 170 Ky. 810, 186 S. W. of Crawford v. 
Crawford, 222 Ky. 708, 2 S.W.(2d) 401; Metropolitan Life Ins. Co. v. Stanley, 224 
Ky. 529, 6 S.W.(2d) 682; Thomas v. Aldridge, 241 Ky. 1, 43 S.W. (2d) 179; Slusher 
v. Hubble, 254 Ky. 595, 72 S.W.(2d) 39. 

The rule is that where a defendant does not stand on his demurrer to the 
petition, but files an answer and fails to object to the evidence on the question, the 
evidence, verdict, and judgment cure the defect of the petition. Under the issues 
joined herein, the sole question to which the evidence of the parties was directed 
was whether the premiums had been paid by the insured or any one for him. 


[4] It must be assumed, in the absence of the instructions, that they submitted 
to the jury the issue to which the evidence of the parties was solely directed. Neces- 
sarily, all facts defectively stated or omitted from a pleading are cured by the evi- 
dence, when it is not objected to as it is introduced. This rule is in harmony with 
section 756, Civil Code of Practice. In the circumstances, the overruling, the 
demurrer of which complaint is now made, did not affect the substantial rights of 
the insurance company. 


The judgment is affirmed. 


JOHN HANCOCK MUT. LIFE INS. CO. v. DeWITT. 
Court of Appeals of Kentucky. May 10, 1935. 
82 Southwestern Reporter (2d) 317. 
1. INSURANCE. ; 

Differences between “warranties” and “representations,” as terms are used in 
statute providing that all statements in application for policy should be representa- 
tions and not warranties, is that warranties must be literally true while represen- 
tations need only be substantially true (Ky. St. § 639). 

(For other cases, see Insurance, Dec. Dig. § 265.) 

2. INSURANCE. 

Representation in application which is false and material to risk will avoid policy 
whether unintentionally or innocently made; element of fraud being unnecessary to 
render representations material. 

(For other cases, see Insurance, Dec. Dig. § 254.) 

3. INSURANCE. : ; 

False answer in application is material if insurer acting reasonably naturally in 
accordance with usual practice of insurance companies under similar circumstances 
would not have accepted application if substantial truth had been stated. 

(For other cases, see Insurance, Dec. Dig. § 255.) 
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4. INSURANCE. 

Insurer has right to choose risk and to impose reasonable and lawful terms and 
conditions on issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

5. INSURANCE. 
___Relationship between insurer and insured requires exercise of utmost good 
faith. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

6. INSURANCE. 

Representations by insured in application that she was in good health and had 
not received within past five years medical advice for any disease or disorder not- 
withstanding insured had cough and weakness from influenza and had been advised 
by physician before policy was issued to have X-ray test for tuberculosis of which 
insured shortly died held material misrepresentations which invalidated life policy, 


since insurer would not have accepted risk had application contained true statement 
of insured’s condition (Ky. St. § 639). 


(For other cases, see Insurance, Dec. Dig. § 291[5].) 
. Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Fourth 
Jivision. 

Action by Mrs. Artie DeWitt against the John Hancock Mutual Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Wm. Marshall Bullitt, Robt. Lee Blackwell, and Bruce & Bullitt, all of Louis- 


ville, for appellant. 

Eugene Mosley, Jr., of Louisville, for appellee. 

Perry, Justice. 

The appellee, Mrs. Artie DeWitt, brought this suit against the appellant, John 
Hancock Mutual Life Insurance Company, to recover on a policy for $1,000 issued 
her daughter, Margaret DeWitt, and wherein she was named beneficiary. 

It is disclosed by the record that about the lst of May, 1931, a solicitor or agent 
of the company in Louisville, Ky., Malcolm Young, who had for several months 
sought to have Mrs. DeWitt take out a life policy upon her fifteen year old daugh- 
ter, Margaret, called at their home in Louisville and procured Margaret's applica- 
tion for a $1,000 nonmedical policy, which was issued and delivered her about the 
middle of that month. Among the questions submitted in the application made for 
the policy, the insured was asked if she had ever been treated for consumption; if 
she had ever, within the past five years, had medical advice for any other disease or 
disorder than those enumerated, including consumption, as to which specifically 
interrogated, and if she had made a normal gain in weight during the past two years. 
It was therein also expressly agreed and stipulated that the statements and answers 
made in the application formed the basis of the contract of insurance and were true, 
and further, that if payment of the premium was not made with the application, 
that any policy which might be issued thereon should take effect only if the insured 
had received no medical treatment since the date of making application and then 
only in the event that the policy should be delivered and received by the insured and 
the first premium paid thereon when the insured was in sound health. The policy 
was issued and delivered on the application about the middle of May following. 

On July 23, 1931, following, the insured, Margaret DeWitt, was examined at 
the Waverly Hills tubercular clinic by Dr. Miller, who designated her then condition 
as pulmonary tuberculosis. On August 3, 1931, the insured was received at the 
Waverly Hills Tuberculosis Sanitarium, where she died on January 21, 1932, from 
tuberculosis. 

Thereafter, the appellant having refused to pay the claim made upon the policy 
by the beneficiary, Mrs. DeWitt, she brought this action in the common pleas branch 
of the Jefferson circuit court against the company to recover the face amount of the 
policy, ($1,000) for which, upon trial, a judgment was rendered in her favor. Com- 
plaining of this judgment, the company has appealed, assigning as grounds for its 
reversal that the trial court erred (1) in refusing to give the peremptory instruction 
it moved for; (2) in refusing to give the instructions offered by the company and 
in giving, upon its own motion, instruction No. 1; and (3) that the verdict is 
flagrantly against the evidence. 
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For a proper consideration of these grounds urged for reversal of the judg- 
ment, we deem it needful to here give a brief analysis of the evidence. 

By this, it appears that the insured, Margaret DeWitt, was, at the time of making 
application for the policy here involved, apparently a healthy, athletic young girl, 
some fifteen years of age, and a student in regular attendance at the Louisville High 
School. In March, 1930, she, with the other students of the school, had (pursuant 
to a requirement of the city board of education) submitted to a thorough health 
examination conducted by Dr. Miller. The result of this examination showed that 
Margaret was then in good health and free from all symptoms of tuberculosis, the 
tests made of her therefor showing entirely negative results. 


Further it appears that Margaret and her mother, Mrs. Artie DeWitt, had some 
four years before moved from Lawrenceburg, Ky., to Louisville, where they have 
since lived, Margaret having been during this period in regular attendance at school 
and her mother employed. Both enjoyed good health until March, 1931, when Mar- 
garet had influenza, which confined her for about a week and left her for awhile 
somewhat lessened in weight, with some hoarseness and a cold, but none of which 
were considered to be of such gravity as to prevent her re-entering school and 
resuming her regular school work and student activities. 

Such condition appears to have continued until about the Ist of May, when, 
notwithstanding her apparent recovery from ker “flu” attack of the previous March, 
some weakness and a bad cold lingered, leading her mother to take her to their 
family physician, Dr. Johnson, for consultation. Upon this visit, made on the evenig 
of May 4, 5, or 6, 1931 (the exact date being in dispute), Dr. Johnson examined 
Margaret. He states that he then formed no conclusion from his examination made 
as to whether her condition of health was serious, but that he did suggest that she 
go to Dr. Miller’s tubercular clinic for an examination of her chest, because of his 
finding that she then had a little temperature, rales in her chest, and had been losing 
a little weight since her “flu” attack, which symptoms indicated to him that she 
either then had a teriffically bad cold, which had lasted for some two months, or 
that she had at that time “the beginning of tuberculosis.” He did not recall whether 
he had advised that she stop school and go to bed, but testified that he would under 
such circumstances have naturally advised any one found running a temperature to 
go to bed and rest, regardless of what caused such condition. The witness further 
stated that he could not definitely recall the time of her visit, as he had made no 
record of this examination of Margaret, as it was made after his night office hours, 
but recalled that he had advised that if she did not improve within a few days, she 
should have a clinical examination made of her chest by a specialist in pulmonary 
diseases, even though he hardly thought, at that time, that Margaret had tuber- 
culosis, but sent her to Dr. Miller “for confirmation—for an X-ray plate and also an 
X-ray examination and test.” 

Pursuant to his instruction, it appears admitted that Margaret stopped school 
on the following day, May 6, and that later, on July 23, she was taken to the 
Waverly Clinic for the advised examination, where she gave a history of her case 
and was examined by Dr. Miller’s assistant, who made an X-ray of her chest, which 
Dr. Miller read, in connection with the history given of her case, as showing pul- 
monary tuberculosis then “moderately advanced though not chronic.” 

The history of the case, as given by Margaret at the clinic, shows the above 
recited facts as to the beginning of her illness on March 31, 1931, with influenza, 
followed by loss of weight, a cough, a tired feeling, and some loss of strength; that 
her appetite and digestion were good; had no soreness of throat, hoarseness, short- 
ness of breath, night sweats, nor expectoration. Further, Dr. Miller stated that in 
his opinion “Margaret’s health was first impaired in May, 1931, with tuberculosis” ; 
that such opinion was based, not on his physical examination made of her, but on 
the history of the case, “that the girl said she had had influenza in March, 1931, had 
been in bed a week, had stopped work in May, 1931, and was not feeling well.” 
Also, he stated that “there was no way the girl could have known that she had 
tuberculosis in the first part of May,” when applying for the policy, “unless it was 
told her by her physician.” 

The further testimony of many of Margaret’s kin and friends, who were called 
as witnesses by the defendant, was that Margaret was, throughout the period of her 
life in Louisville—while a student of the city high school and up until after making 
the insurance application in May, 1931, here involved—apparently always in fine 
health, normally interested in sports and other activities usually attractive to normal 
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healthy girls, and that, except for the week’s period of her influenza attack in 
March, 1931, she was thought by all of them, from her appearance and lively con- 
duct, to be a normal and healthy girl. 

At the conclusion of this evidence, appellant contends it was entitled to have 
its motion for a peremptory instruction sustained. 

It will be noticed that by this expert evidence of both Dr. Johnson and Dr. 
Miller it is shown that the insured’s condition, when answering the questions con- 
tained in the application, was one where she may, rather than must, have been then 
affected with incipient consumption and of which she could not have known unless 
told by her physician, of which there is no evidence, or that she even suspected it 
at the time of making application for this policy about May 4 or 5, 1931. Even if 
she were then so affected, there is no evidence tending to show that the insured then 
knew either that such was her then condition or even when taken to Dr. Johnson’s 
office that it was for consulting with him or receiving treatment for any suspected 
tubercular trouble or for any disease or serious disorder threatening, but only for 
advice as to her persistent cold—which had been attended with some loss of weight 
and weakness. 

Under the circumstances shown by this evidence, her answer, “Yes,” made to 
question 26 of the application, “Are you now in good health so far as you know or 
believe?” may well have been both substantially true and well given in good faith. 
Few persons can answer with absolute certainty that they are in perfect health at 
the time of inquiry, though they might be able to say with entire truth that they were 
in such state of health so far as they knew or believed, as, whether one is in perfect 
health or not is often a matter of opinion or lselief on his part, unless it be that he 
has been advised concerning it or has consulted physicians about it. “A very different 
situation is presented when the applicant is asked [as was done here] a question 
involving an act done by him * * * concerning which he must have had per- 
sonal knowledge * * or a thing that transpired in which he was a participant, 
and that he must be charged with knowledge of. For instance, * * * [had he] 
previously been examined by or consulted physicians in reference to his health” or 
had medical advice in any disease or disorder. Blenke v. Citizens’ Life Insurance 
Co., 145 Ky. 332, 140 S. W. 561, 564. 

In the instant case, such latter question as to whether or not the insured had 
received, within the past five years. medical advice for any disease or disorder was 
asked her, to which she answered, “No.” Also, it is further expressly stipulated in 
the application that should the insured, during the intervening period between apply- 
ing for the policy and later receiving it, have received any medical treatment, in such 
event the policy delivered should not take effect, unless the premium was paid 
thereon when applying for it (which is expressly stated by the insured in the appli- 
cation not to have been so paid). 

From this it follows, inasmuch as it is admitted that the insured was examined 
by Dr. Johnson (for her then condition of a bad cold and unfavorable symptoms) 
either just before or just after making her application about May 4th, for the policy 
involved, that one or the other of her representations made, that she had received 
no medical advice within five years of making the application and had received none 
thereafter before the delivery of the policy to her, must needs have been untrue. 

[1] Such being the case, our next inquiry becomes, Was such misrepresentation 
material or fraudulently made? , 

Section 639, Ky. St., provides: “All statements or descriptions in any application 
for a policy of insurance shall be deemed and held representations and not war- 
ranties; nor shall any misrepresentations, unless material or fraudulent, prevent a 
recovery on the policy.” 

Construing this statutory provision, in U. S. Casualty Co. v. Campbell, 148 Ky. 
554, 146 S. W. 1121, we held the difference between warranties and representations 
as used in this section to be that warranties must be literally true, while representa- 
tions need only be substantially true. 

[2-5] Also, in Provident Savings Life Assurance Co. v. Whayne’s Adm’r, 131 
Ky. 84, 93 S. W. 1049, 29 Ky. Law Rep. 160, we held that provisions in a life policy 
that representations in the application are warranties are void, being in violation of 
section 639, Kentucky Statutes, providing that all statements in any application for 
insurance shall be deemed representations and not warranties, and no misrepresen- 
tation, unless material or fraudulent, shall prevent recovery on the policy; and, 
further, that a representation made in an application which is false and material to 
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the risk will avoid the policy, whether unintentionally or innocently made, the element 
of fraud on the part of the applicant being unnecessary to render the representa- 
tions material (New York Life Insurance Co. v. Long, 199 Ky. 133, 250 S. W. &12) 
and that the test as to whether a misstatement or misrepresentation is material is 
to be determined by the usual practice in insurance business by which the false 
answer is held material, if insurer, acting reasonably and in accordance with its 
usual practice, would not have accepted the application if substantial truth had been 
stated. Commonwealth Life Insurance Co. v. Goodknight’s Adm’r, 212 Ky. 763, 280 
S. W. 123; Etter v. National Life & Accident Insurance Co., 228 Ky. 399, 15 
S.W.(2d) 242. An insurer has the right to choose its risk, to set up its own stand- 
ards, to ask questions of applicants, and to rely and act upon the answers as true, 
and does not have to insure all applicants or upon terms other than its own choos- 
ing, so long as the terms and conditions made therefor are not unreasonable or in 
violation of legal rules and requirements. Also, the relationship between insurer and 
the insured is one requiring the exercise by each of the uttermost good faith, for, 
as said in Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 311, 48 S. Ct. 512, 513, 72 
L. Ed. 895: “Insurance policies are traditionally contracts uberrime fidei.” 

[6] The evidence for the appellant as to the materiality of these misrepresenta- 
tions here made (as to having received no medical advice or treatment either before 
or after making her application) is that, if true answers or representations had been 
made to such questions, showing the facts as to the circumstances and conditions 
under which such treatment or advice was sought and received by her, it, acting 
reasonably and in accordance with the usual practice among life insurance companies 
under similar circumstances, would not have accepted the risk. 

Certainly not any and all advice or treatment received from a physician would 
be per se—or, regardless of its character, material to the company’s risk in accept- 
ing an application for a policy, and in such cases where the substantial truth, if 
told as to such fact inquired of, would not materially affect its risk, such mistaken 
auswers (where not fraudulent) would under the statute constitute merely mis- 
representations rather than warranties and not avoid the policy. 

We are of the opinion, therefore, that the instruction as given, in failing to 
submit to the jury the question as to whether or not the advice or treatment of the 
physician (here shown by the evidence to have been received by the insured either 
within five years before making the application or else, if had thereafter, it was 
before the delivery of the policy to her) was of a nature and kind not trivial but 
material to the risk or one, as to which, had the substantial truth been disclosed by 
the answer given the company, in accordance with the usual practice, etc., would not 
have issued the policy, and that in such event the jury should find for the defend- 
ant. We are of the opinion that the defendant was entitled to have this theory of 
its defense presented by an instruction, although not entitled thereto in the form of 
its offered instructions “c” or “d,” by reason of their presenting too broadly such 
theory of its defense by denying a recovery thereunder if either advice or treatment, 
of whatever character, had been received by the insured in the instances named, 
whether or not of such material character as to have determined the company’s 
issuance or refusal of the policy applied for, as under section 639, Kentucky 
Statutes, a misrepresentation by applicant of a fact not material to the risk, nor 
fraudulently made, should not avoid the policy. 

However, having reached the conclusion requiring a reversal of the judgment 
upon the ground that we conceive the verdict was flagrantly against the evidence, 
we deem it unnecessary to further extend this opinion by a discussion and decision 
of the other assignments of error here made. They are reserved and the case 
remanded for a new trial consistent with this opinion. 

Judgment reversed. 


STARKS v. GRAND LODGE BROTHERHOOD OF RAILROAD 
TRAINMEN. 
Court of Appeals of Kentucky. May 10, 1935. 
82 Southwestern Reporter (2d) 328. 


1. INSURANCE. 

Evidence that lodge had paid others for injuries under similar disability pol- 
icies and had represented that it paid similar claims held inadmissible, in action to 
~— disability benefits, where policy specified injuries for which benefits would 
€ paid. 





1222 The Insurance Law Journal, Vol. 85 [Dec., 19: 


(For other cases, see Insurance, Dec. Dig. § 818[1].) 
2. INSURANCE. 

Railroad conductor sustaining partial impairment of vision which prevented 
him from performing duties of his employment /ic/d not entitled to recover benefits 
under fraternal benefit policy requiring proof of complete and permanent loss of 
sight of one or both eyes to constitute permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

3. INSURANCE. 

Insured held not entitled to recover disability benefits under fraternal benefit 
policy where claim was asserted under provision of lodge constitution for allow- 
ance of charitable benefits to members. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

Appeal from Circuit Court, McCracken County. 

Action by John H. Starks against the Grand Lodge Brotherhood of Railroad 
Trainmen. Judgment for defendant, and plaintiff appeals. 

\ffirmed. 

M. E. Gilbert, of Paducah, for appellant. 

W. A. Berry, of Paducah, for appellee. 


BERKSHIRE LIFE INS. CO. v. GOLDSTEIN. 
SAME vy. GOLDSTEIN et al. 
Court of Appeals of Kentucky. April 26, 1935. 
Rehearing Denied June 14, 1935. 
82 Southwestern Reporter (2d) 501. 
1, INSURANCE. 

In action on life policies whether insured committed fraud in application by 
concealing the condition of her health held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. INSURANCE. 

In action on life policies where only defense relied on by insurer was fraud 
by insured in making false statements in application as to condition of her health, 
defenses that applications showed fraudulent concealment by husband who was 
beneficiary and that proof established defense of fraudulent collision he/d not 
available to insurer where, although proof might have established such defenses, 
they were not pleaded. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Second 
Division. 

Actions by Dave Goldstein and others against the Berkshire Life Insurance 
Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Kendrick R. Lewis, Richard B. Crawford, and Shackelford Miller, Jr., all of 
Louisville, for appellant. 

Walter S. Lapp and Charles Leibson, both of Louisville, for appellees. 

THOMAS, Justice. 

On August 4, 1931, the appellant and defendant below, Berkshire Life Insur- 
ance Company executed and delivered to Florence Goldstein a policy on her life 
for the sum of $3,000, with her husband, Dave Goldstein, the appellee and plaintiff 
below, and their two infant children as equal beneficiaries. On November 11 there- 
after it issued and delivered to her another policy on her life with her husband as 
sole beneficiary therein. On July 27, 1932, she died and these two separate actions 
against defendant were filed in the Jefferson circuit court by the beneficiaries therein 
to recover the respective amounts of the two policies. They were tried together in 
the lower court, and the jury to whom the issues were submitted returned a ver- 
dict in favor of plaintiffs in each of them, followed by judgments against defendant 
which the court declined to set aside on its motion for a new trial, and complaining 
thereof it prosecutes this appeal. 

The same defense was made in each case and it was, that the policies were 
obtained from defendant through fraud practiced on it by the insured, Florence 
Goldstein, in that she made false, fraudulent, and material answers in her appli- 
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cations for them and but for which defendant, following the usual course of others 
engaged in similar business, would not have accepted the risk. Some of those 
alleged false answers related to misrepresentations as to consultation with physi- 
cians, misrepresentations as to prior afflictions, one of which was cancer of the 
breast, and concealment of the removal of her left breast as a result of an oper- 
ation therefor. In reply to that defense, it was averred that the insured at the time 
each application was taken answered fully and truthfully every question propounded 
to her, and that at each time defendant’s examining physicians, and its agent 
through whom the policies were obtained, were fully informed as to the operation 
whereby the left breast of the insured was removed and that they were shown the 
scar produced thereby and were also informed as to the surgeon who performed 
the operation. It was also averred that the alleged false answers in the application 
relied on in defense of the actions were made and written into the applications by 
the examining physician without ever having inquired of the insured concerning 
such matters—she at the time being illiterate and unable to read English and not 
heing able to write it, except her name which she attached to each application. 
Such allegations were controverted by rejoinder. 

The court submitted the issues as thus made with the result as above indicated 
and which demonstrates that the jury found that the alleged false answers in the 
applications were not made by the insured, but inserted therein by the examing 
physician in the presence of defendant’s agent without the consent or knowledge of 
the insured, and because of which it was estopped to rely thereon under the doc- 
trine announced by us in the cases of Provident Life & Accident Insurance Co. v. 
Parks, 238 Ky. 518, 38 S.W.(2d) 446, Metropolitan Life Insurance Co. v. Trunicks, 
246 Ky. 240, 54 S.W.(2d) 917, Sun Indemnity of New York y. Hulcer, 251 Ky. 
484, 65 S.W.(2d) 471, and others referred to in those opinions. 

On this appeal counsel for defendant argue a number of alleged errors as 
grounds for reversal of the judgments, chief among which are: (1) Error of the 
court in overruling defendant’s motion for a peremptory instruction: (2) error in 
failing to properly instruct the jury; and (3) the verdict is flagrantly against the 
evidence, each of which will be disposed of in the order named; but before doing 
so, we will make a brief outline of the substantial facts as proven at the trial. 
The insured was a native of Poland, and not long after arriving in this country and 
while she was yet quite young, she married the plaintiff and appellee David Gold- 
stein. A short while prior to June, 1930, there appeared a lump in her left breast, 
following which a number of noted physicians and surgeons in the city of Louis- 
ville were consulted, among whom was Dr. Oscar Bloch. Each of them diagnosed 
the appearing lump as cancerous, but neither of them imparted such information 
to the insured, although they did inform her husband thereof. Closely following 
such examinations, Dr. Bloch performed the operation by removing that breast, 
and for more than one year thereafter the patient appeared to be relieved of the 
trouble. During that time the policies were obtained, but some time in the early 
part of the year 1932, unfavorable symptoms developed which upon examination 
proved to be a return of the cancerous affliction with its seat in certain parts of 
the patient’s vertebra. Such subsequent examinations also developed that plaintiff’s 
entire system was inoculated with the malignant virus and which satisfied the phy- 
sicians that her case was hopeless. However, as we have seen, the policies had 
each then been obtained. 

A short while after the second policy was issued the examining physician who 
had taken the application learned for the first time, as he testified, of the removal 
of the cancerous breast by Dr. Bloch, and which information he imparted to 
defendant. It then tendered to the insured the premiums she had paid with accu- 
mulated interest and demanded a surrender of the policies for cancellation, which 
was refused. That action on its part was an announcement that the policies would 
be contested in case of loss and the insured with her husband took the necessary 
steps to perpetuate her testimony de bene esse. In her deposition taken pursuant 
thereto she testified fully sustaining the waiver and estoppel pleaded in the replies. 
Her husband corroborated her as did also a colored nurse some fourteen or fifteen 
years of age who was shown to be present at the time, the examination in each 
case being made in the small room back of the tailor shop of Dave Goldstein in 
which humble quarters the couple resided. The testimony of those witnesses was, 
of course, contradicted by that of the agent and of the examining physician, the 
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latter of whom said that although he made the necessary tests of the heart action 
of the insured he never discovered that the breast covering the location of the 
heart had been removed; and which brief recitation of the testimony brings us to 
a consideration of the grounds relied on for reversal. 


[1] 1. From the foregoing outlining of the testimony, it will be seen that on 
the issue of the only defense interposed (i. e., that of fraud committed by the 
insured through false answers and misrepresentations in her applications), there 
was a contrariety of testimony with two witnesses supporting the defense and 
denying the pleaded waiver and estoppel, while three witnesses contradicted the 
defense and supported the waiver and estoppel relied on in the reply. In such 
circumstances, it would hardly comport with established rules of practice for us 
to say that the verdict was flagrantly against the evidence, much less to hold that 
defendant’s motion for a peremptory instruction on that issue should have pre- 
vailed. It is true that the outline of the facts and the general background to the 
case are more or less persuasive that the parties were anxious to procure the insur- 
ance and that in an effort to do so they might have falsified their testimony. But 
such considerations have always been given no greater weight than to affect the 
credibility of the witnesses. Such circumstances are scarcely ever so overshadow- 
ing in their weight as to justify a court in absolutely ignoring the positive testi- 
mony under consideration. Moreover, the fact that the examining physician failed 
to discover the removed breast of the insured while examining her for the purpose 
of submitting his report to defendant is a circumstance affecting the credibility of 
his testimony. We, therefore, conclude that the testimony on the only defense 
interposed can be considered in no greater light than to cast a suspicion or doubt 
as to the avoidances relied on by plaintiffs in response thereto. It, therefore, fol- 
lows that ground (1) cannot be sustained and from which it also follows that 
ee (3) is unavailable and it will not be further discussed. 


2, 3| 2. In support of ground (2) it is argued that the proven facts are suff- 
cient to defeat recovery for two reasons: (a) That if the applications were filled 
out and made as testified to by plaintiffs’ witnesses, then they show a fraudulent 
concealment of the facts by the husband of the insured who was cognizant of 
them, as we have shown, and who was one-third beneficiary in one of the policies 
and the only beneficiary in the other one: and (b) that in such circumstances the 
proof also established the defense of a fraudulent collusion to defraud defendant, 
entered into between the insured and her husband, and the representatives of the 
company present at the time of the making. of the examinations (the agent and the 
examining physician), and that under the doctrine approved and applied by us in 
the case of Commonwealth Life Insurance Co. v. Spears, 219 Ky. 681, 294 S. W. 
138, and by the Supreme Court of the United States in the case of Mutual Life 
Insurance Co. of New York vy. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. 
Ed. 1202, the requested peremptory instruction should have been given. The facts 
and circumstances developed by the testimony are such as to have, at least, required 
the submission of those issues to the jury (if not to call for the giving of a per- 
emptory instruction), if such defenses had been relied on by any appropriate 
pleading of defendant. In the Spears Case, and others of like tenor, the fraudu- 
dent collusion relied on therein was expressly pleaded in defense of the action, and 
wherever fraudulent concealment is an available defense in such actions, it is also 
expressly pleaded and relied on. But in this case, as we have seen, the single and 
sole defense interposed in each case was fraud practiced by the mmsured in the ans- 
wers she made, or is alleged to have made, in her applications. Conceding that the 
proof was sufficient to have rendered defenses (a) and (b), supra, available to 
defendant, yet we are admonished by an invariable rule of practice that proof with- 
out pleading is as unavailable as is pleading without proof, when the pleading is 
put in issue 

[4, 5] Moreover, if defenses (a) and (b) were properly pleaded, no instruction 
on either of them was offered by defendant, and those they did offer and the ones 
given by the court were directed solely to the only pleaded defense, supra. Defend- 
ant may not therefore complain of the failure of the court to submit either of the 
defenses (a) or (b) referred to, since it is the duty of a litigant in a civil case to 
submit the issue relied on by him in an instruction tendered or requested of the 
court, and if not done, it, though properly presented by the pleading and sustained 
by the proof, will be considered as abandoned. 
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This case has received our most careful consideration because of earmarks of 
fraud appearing in the record, but for the reasons stated we have been unable to 


find any approved ground upon which to disturb the judgment. Wherefore, they 
are each affirmed; the whole court sitting. 


MORRIS v. PROVIDENTIAL LIFE & ACCIDENT INS. CO. et al. No. 1513. 
Court of Appeal of Louisiana. First Circuit. June 29, 1935. 
162 Southern Reporter 443. 
2. INSURANCE. 


Where there was no mistake in designating insured’s concubine as beneficiary 
of policy procured by insured on his own life, such beneficiary held entitled to pro- 
ceeds of policy as against insured’s wife, though insured at time of his death was 
living with a different concubine and beneficiary was designated in policy as insured’s 
wife (Rey. Civ. Code, art. 1481). 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

3. INSURANCE. 

Law does not prevent a person from taking out a policy on his own life, pay- 
ing the premium, and naming as beneficiary any person he may choose, including 
his concubine (Rev. Civ. Code, art. 1481). 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

Appeal from District Court, Parish of Washington; C. Ellis Ott, Judge. 

Suit by Ethel Morris against the Providential Life & Accident Insurance Com- 
pany and another. From a judgment sustaining exception of no cause or right 
of action and ordering proceeds of policy to be paid to Anna Lee Bernard ( Mor- 
ris), beneficiary named in policy, plaintiff appeals. 

Affirmed. 


Benj. W. Miller, of Bogalusa, for appellant. 

Talley & Cassidy, of Bogalusa, for appellee Anna Lee Morris. 

Dore, Judge. 

This is a contest over the proceeds of a life insurance policy. The defendant 
insurance company, in 1930, wrote a policy on the life of one Elijah Morris, to the 
amount of $250, wherein “Anna Lee Morris (wife)” was designated as beneficiary. 
The insured died on or about June 1, 1934. The plaintiff is claiming the proceeds 
by reason of being the lawful wife of the deceased, as against Anna Lee Bernard 
(Morris), the party designated as beneficiary. The defendant insurance company 
appeared, and in answer to the demand of plaintiff deposited the proceeds in court 
subject to be paid to the person decreed to be entitled to. 

The plaintiff alleges that at the time of the issuance of the policy, she was the 
lawful wife of the insured: that at that time, the insured was living in concubinage 
with Anna Lee Bernard (Morris), the named beneficiary; that the said concubine 
was not the wife of the insured as indicated in the policy; that at the time of 
insured’s death, the insured was living in concubinage with one Augustine Parker 
or Morris; that, because of that fact, Anna Lee Bernard (Morris) had no insurable 
interest in the life of the insured, not being his wife, and that she, the plaintiff, 
being the lawful wife of insured, is alone entitled to recover the proceeds of the 
policy. 

An exception of no cause or right of action, with answer, was filed by the 
named beneficiary. The subject-matter for adjudication was then submitted to the 
court on a rule for judgment by the named beneficiary on the face of the papers. 

There was judgment sustaining the exception of no cause or right of action, 
and ordering the proceeds to be paid to the named beneficiary Anna Lee Bernard 
(Morris) ; hence this appeal. 

[1] In determining the correctness of the judgment sustaining the exception, all 
facts well pleaded are taken as true and proven. According to plaintiff’s petition, 
she admits that Anna Lee Bernard (Morris) is designated as beneficiary, with the 
qualification as “(wife).” The only way plaintiff can recover is to show that she 
was intended as beneficiary and to prove that a mistake had been made in the name 
and indentity of the beneficiary, but she has not alleged that there is a mistake in 
the name or identity of the beneficiary; therefore, evidence along that line would 
be inadmissible. Had the insured desired to name plaintiff as beneficiary, undoubt- 
edly he would have given her full name; but plaintiff clearly and unequivocally 
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alleges that Anna Lee Bernard (Morris) is the party named as beneficiary. Under 
her pleadings, she could not substitute herself as beneficiary for the one named in 
the policy. 

The plaintiff relies upon the case of Continental Bank & Trust Company y. 
Sovereign Camp, W. O. W., 169 La. 989, 126 So. 502, 503, and strongly argues that 
that decision is decisive of the issues of the case at bar. In that case, the insured, 
E. L. Harper, Jr., had designated as beneficiary “Mrs. E. L. Harper, Jr., bearing 
relationship to me as wife,” and not giving the maiden name of the said Mrs. E. 
L. Harper, Jr. At the time of the said designation, the Mrs. E. L. Harper, Jr., 
was Mrs. Martha Ratcliff Harper, Jr. Subsequently, Mrs. Martha Ratcliff Harper, 
Jr., died, and thereafter, Mr. E. L. Harper, Jr., remarried. At his death, his second 
wife, his widow, claimed the proceeds of the life insurance policy. In that case, the 
Supreme Court, 169 La. 989, at page 994, 126 So. 502, 504, held that the “designation 
in the certificate of Mrs. E. L. Harper, Jr., as the beneficiary thereunder, was the 
designation of a specific person, for it cannot be gainsaid that, at the time the cer- 
tificate was issued, Mrs. Martha Ratcliff Harper, Jr., was the same person who was 
also known and designated as Mrs. E. L. Harper, Jr.,” and which designation was 
not intended as in favor of the second wife of E. L. Harper, Jr. In the case at bar, 
we have a specific person being designated. We find no consolation for plaintiff in the 
case cited, but to the contrary, the case supports the contention of defendant Anna 
Lee Bernard (Morrts). The intention of the insured in the case at bar is too 
plain to warrant further discussion. 

Plaintiff further seeks to defeat the right of defendant Anna Lee Bernard 
(Morris) to recover the proceeds, on the ground that she was the concubine of the 
insured, and that she had no insurable interest in the life of the insured. 

Both of these contentions have heen decided adversely to the plaintiff. 

[2, 3] There is nothing in our law to prevent a person from taking out a policy 
on his own life, paying the premium, and name as the beneficiary thereon any per- 
son whomsoever he may choose. As stated in the case of N. Y. Life Ins. Co. 
v. Murtagh, 137 La. 760, 69 So. 165, 167, “The insurance of one’s life for the ben- 
efit of another having no insurable interest therein is not contrary to public pol- 
icy’; citing with approval many decisions. 

Neither is there any prohibition in our law against a man taking out insurance 
on his own life in favor of a concubine. The latest expression of the Supreme 
Court, and in which the former jurisprudence was reviewed, is found in the case 
of Sizeler et al. v. Sizeler, 170 La. 128, 127 So. 288. In that case the Supreme 
Court decided that the “rules of Civil Code relating to donations inter vivos and 
mortis causa have no application as respects life insurance policies,” and that 
“where a concubine is named beneficiary in a life insurance policy, the result is 
not a donation mortis causa within meaning of Rev. Civ. Code, art. 1481, relating 
to donations mortis causa between those living in open concubinage.” 

We find no error in the judgment of the lower court. 

Judgment affirmed. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. REYNOLDS. 
Court of Appeals of Kentucky. Feb. 12, 1935. 
As Modified on Denial of Rehearing June 4, 1935. 
82 Southwestern Reporter (2d) 509. 
5. INSURANCE. 


In action on group policy certificates, whether insured became wholly dis- 
abled so that he would be wholly and presumably permanently prevented thereby 
ior life from pursuing any gainful occupation seld for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

6. INSURANCE. 

Insured’s testimony to effect that he was afflicted with heart trouble before 
he ceased to work held to establish that he had become totally and permanently 
disabled within group policy certificates before he was laid off from work, since 
it was not imperative that causal connection between his ailment before he was 
laid off and thereafter should be shown by expert testimony. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Boyd County. 
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Action by Emmett Reynolds against the Equitable Life Assurance Society 
ot United States. Judment for plaintiff, and defendant appeals. 

Affirmed. 

William Marshall Bullitt, Eugene B. Cochran, and Bruce & Bullitt, all of 
iouisville, for appellants. 

John T. Diederich, of Ashland, for appellee. 

RICHARDSON, Justice. 

This is an appeal from a judgment entered on the verdict of the jury for the 
amount of certificates of the Equitable Life Assurance Society of United States, 
issued to Emmett Reynolds, in accordance with a group policy issued by the 
Equitable to the American Rolling Mill Company, Ashland, Ky. 

The Equitable summarizes its ground of reversal thus: “Reynolds’ action is 
premature because he filed his suit before the benefits were payable;” he “cannot 
recover on the individual certificates;” “his action is on the group policy and the 
group policy must be introduced as evidence or its absence explained;” “there 
was no evidence that while Reynolds was insured (prior to May 3rd, 1934), he 
became ‘wholly disabled,” so that he would be ‘wholly and presumably perman- 
ently prevented thereby for life from pursuing any and all gainful occupations ;’ ” 
his “medical evidence refers only to the condition of his health after his employ- 
ment terminated; it does not disclose what that condition was before Reynolds’ 
employment terminated;” “the X-ray picture and the opinion based on it were 
incompetent;” “there is no evidence * * * that Dr. Rice advised Reynolds not 
to work;” “the hypothetical question by which Reynolds sought to prove tuber- 
culosis did not correctly reflect the evidence and embraces facts which were not 
proven;” “the court incorrectly defined the meaning of the phrase ‘presumably 
permanent;’” it “erroneously permitted Reynolds, after the verdict had been 
returned, to amend his petition setting up a new cause of action.” 

In our consideration of the case we shall confine ourselves to these grounds, 
considering all others, if any, waived by the Equitable. We shall consider them 
in the order in which we have stated them. 

[1, 2] The suggestion that this action is premature is as it appears from the 
record, here presented for the first time. The objection that the suit was insti- 
tuted before the benefits accrued was a matter of abatement which the Equitable 
waived by a failure to plead. Kenton Ins. Co. vy. Downs, 90 Ky. 236, 13 S. W. 
882, 12 Ky. Law Rep. 115; Nickels v. Board of Councilmen of City of Frankfort, 
111 S. W. 706, 33 Ky. Law Rep. 918. The argument that Reynolds’ cause of 
action is predicated on the individual certificates and not on the group policy, 
and that the latter was not introduced as evidence nor its absence explained is 
presented in this court for the first time. The petition states facts sufficient to 
costitute a cause of action on a policy of life insurance, and bases the same on 
the certificates, which were the obligations of the Equitable on which a recovery 
was sought. Its allegations were denied by answer, without objection; no 
demurrer was filed or a motion entered to require the group policy to be pre- 
ented as a foundation of his cause of action. Instead of availing itself of its 
tight to object to Reynolds seeking to recover on the individual certificates, it 
elected to join issue and proceeded to participate in the trial. 

The argument, “there is a failure of evidence” showing Reynolds became 
“wholly disabled,” so that he would be “wholly and presumably permanently 
prevented thereby for life from pursuing any and all gainful occupations,” 
entirely disregards the evidence. 

_ Reynolds testified he became sick prior to May 2, 1931. The symptoms of 
his ailment were “heart flutter,” “smothering spells,” “shortness of breath,” 
“weak” and “nervous,” “go to pieces with the least bit of exertion,” and “climbing 
a flight of stairs exhausted him.” On April 2, 1931, and thereafter, he was 
examined “several times” by Dr. Rice, the physician of the American Rolling 
Mill Company, who pronounced his disability such as to disqualify him as an 
employee of the American Rolling Mill Company. He was laid off on account 
of his health at the direction of Dr. Rice; he returned and again was laid off at 
his direction. Dr. Humphrey, who had known Reynolds for twenty years, began 
to treat him in May, 1931, and had him under observation “more or less” con- 
stantly since that time. He first examined Reynolds “by the method of per- 
cussion and oscilation” and a stethoscope; later with the X-ray, which confirmed 
his opinion. It was his “distinct opinion” that Reynolds’ ailment was “a dilated 
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heart”; that is, the cavities and the walls were stretched and had lost their power 
to force the circulation over the body. Also it was his opinion that his condition 
was incurable and totally and permanently disabled him. Dr. De Board exam- 
ined Reynolds with a stethoscope, and it was his opinion he had “an enlarged 
heart with low blood pressure,” and he was totally and permanently disabled 
“on account of the condition of his heart.” In April, 1932, Dr. Woods, for the 
Equitable, examined him and was unable to determine he had “enlargement of 
the heart” or discover he was disabled in any respect. In December, 1932, Dr. 
McGehee, for the Equitable, also examined him and it was his opinion his 
“heart was regular in tone,” “no murmur” and “no enlargement.” However, on 
crOss-examination, he admitted he discovered he had “a mitral regurgitation”: 
“that is, a leakage of the heart.” 

[5] It is not doubtful that the evidence, though conflicting, is amply sufficient 
to authorize a submission of this issue to the jury and to sustain its verdict. 
Equitable Life Assurance Soc. of U. S. v. Merlock, supra. 

Our résumé of the evidence is a confutation of the argument that the 
“medical evidence refers only to the condition of his health after his employment 
terminated,” or does not disclose Reynolds’ condition before the termination of 
his employment. 

The condition of Reynolds’ health before he was laid off in May is described 
by him. Dr. Humphrey’s testimony as we have stated it corroborates his state- 
inent and furnishes “medical evidence” as to his condition at the time he was laid 
off and subsequent thereto. However, the testimony of Reynolds alone is 
sufficient to establish that his total disability occurred before the termination of 
the policy. 

[6, 7] Reynolds’ testimony to the effect he was afflicted with “heart trouble” 
before he ceased to work was sufficient to establish he had become totally and 
permanently disabled within the certificates before he was laid off in May, 1931. 
See Equitable Life Assur. Soc. of U. S. v. Merlock, supra. It was not imperative 
that causal connection between his ailment before he was laid off and thereafter 
be shown by expert testimony. Pacific Mutual Life Ins. Co. v. Cash, 224 Ky. 
292, 6 S.W.(2d) 239; Phillips’ Committee vy. Ward’s Adm’r, 241 Ky. 25, 43 S.W.(2d) 
331; DeFilippo’s Case, 284 Mass. 531, 188 N. E. 245. Even if the rule was other- 
wise, the testimony of Dr. Humphrey abundantly fulfills its requirements. 

[8] It is shown without contradiction that Dr. Rice, the physician of the 
American Rolling Mill Company examined Reynolds before he was laid off in 
May 1931. It is plain to be seen that, if Reynolds’ testimony and that of Dr. 
Humphrey describing his ailment at that time was not sufficient to show the 
actual condition of his heart before he was laid off, or if the testimony as now 
insisted was not worthy of credit, it would have been easy for the Equitable to 
produce Dr. Rice as a witness and thus brought to the jury testimony entitled 
to verity, establishing the actual condition of Reynolds’ health prior to, and in, 
May, 1931. The insistence that he was not sick and was not laid off on that 
account, together with its failure to call Dr. Rice or to explain its failure to 
call him, warrants the inference that Dr. Rice would not contradict, but cor- 
roborate, their testimony, and for this reason alone it did not avail itself of its 
right to produce him as a witness. Rice vy. Rice, 243 Ky. 837, 50 S.W.(2d) 26; 
Grand Lodge, Brotherhood of Railroad Trainmen y. Bash, 251 Ky. 826, 66 
S.W.(2d) 25. 

[9] It is charged in brief that the X-ray picture taken by Dr. Humphrey 
and his opinion based thereon are incompetent. Dr. Humphrey accurately 
details how the picture was taken and explains its reading. Other than the 
mere assertion the picture and his opinion based thereon are incompetent, no 
authority, logic, or reason is presented supporting the charge that they are 
incompetent. 

It is true the picture may not have been taken according to text-book rules; 
this fact merely affected its weight as evidence and of the testimony of Dr. 
Humphrey based thereon, but did not render either incompetent. 

The Equitable introduced many pages of an authority outlining the method 
and defining the proper manner in which to X-ray the human heart to determine 
its condition and functioning. It was a question for the jury to accept the testi- 


mony of Dr. Humphrey concerning the X-ray picture produced by him or this 
author’s theories. 
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The fact the theory of the authtor conflicted with that of Dr. Humphrey does 
not render Dr. Humphrey’s picture, or his opinion based thereon, incompetent. 

{10] The insistence that “the hypothetical question relating to tuberculosis 
did not correctly reflect the evidence nor embrace facts which were proven” is 
immaterial, because the testimony of the physicians who testified in behalf of 
Reynolds, as well as those who testified in behalf of the Equitable, clearly 
shows that he was not afflicted with tuberculosis, and no effort was made to 
establish he had tuberculosis. No recovery was or is sought because of this 
disease. The hypothetical question appears to have been asked merely to test 
the ability of the witness as an expert. Considering it as susceptible of the 
criticism offered against it, it is immaterial, as Reynolds was not disabled from 
tuberculosis nor is the recovery therefor. 

The criticism of the court’s definition of the term “presumably permanent” 
is unsound. Its language is substantially that employed by this court in Mutual 
‘ Life Ins. Co. vy. Wheatley, 243 Ky. 69, 47 S.W.(2d) 961. See Equitable Life 

Assur. Soc. of U. S. * Fannin, 245 Ky. 474, 53 S.W.(2d) 703; Prudential Ins. 
Co. v. Harris, 254 Ky. 23, 70 S.W.(2d) 949, and cases cited. 

In the trial of the action, whe parties, their counsel, and the court treated 
Reynolds’ right to recover, and the liability of the Equitable controlled by the 
certificates and rider; one for $1,000, another for $333 with a rider attached, 
also for $333, totaling $1,666. The certificates and rider were introduced and read 
as evidence. No objection was made to their introduction. Instead of objecting 
to their introduction, the record discloses that its counsel at the time of their 
introduction “advised that they were willing to stipulate that the certificates 
above referred to were issued to the plaintiff at the times shown on the policies 
and for the total sum of One Thousand Six Hundred and Sixty-six ($1,666.00) 
Dollars.” 

Also “it was stipulated and agreed that on April 12th, 1932, the plaintiff, 
through his attorney, Mr. John T. Diederich, mailed due proof of his claim to 
Mr. Roy Stalnaker, c/o the American Rolling Mill Company, Ashland, Ken- 
tucky. And that Mr. Stalnaker was at that time personal supervisor of the 
American Rolling Mill Company, and that he was the proper official of the 
American Rolling Mill Company to receive such proof, and that the certificates 
sued on herein were issued by the defendants through the American Rolling Mill 
Company.” 

In his petition Reynolds omitted to set up his right to the $333 evidenced 
by the rider. His prayer thereto was for $1,333 and interest. The court by its 
nstructions submitted to the jury the question of the total presumably per- 
manent disability of Reynolds for life. It did not instruct the jury, nor did the 
Equitable request it to do so, concerning the group policy, or the certificate of 
insurance offered, and the jury returned no verdict relating to either. The sole 
issue to which the evidence was directed was the claimed total permanent dis- 
ability of Reynolds. The amount of his recovery as evidenced by the certificates 

and the rider and the liability of the Equitable therefor was conceded, and so 

‘eated by the parties, their counsel and the court, to be $1,666. 

{11, 12] The instructions of the court did not inform the jury of the amount 
to which Reynolds was entitled or for which the Equitable was liable; nor did 
its verdict fix the sum ot the recovery. It reads: “We, the jury, agree and find 
for the plaintiff.” Reynolds, after it was returned, offered an amended petition 
to conform to the facts, setting up the rider for $333, and prayed a recovery 
for $1,666 instead of $1,333. The Equitable objected to the filing of it. Its 
objection was overruled. It reserved an exception. Thereupon a judgment was 
entered for the $1,666. This was the amount agreed upon by the counsel of the 
Equitable during the progress of the trial. The rider and the agreement of the 
Equitable authorized and sustained the allegations of the amended petition. 
The judgment was fully authorized by the verdict of the jury. In the circum- 
stances, it would have been an abuse of discretion on the part of the court to 
refuse to a. the filing of the amended petition. Swiss Oil Corp. v. Hupp, 
253 Ky. 552, 69 S.W.(2d) 1037; Cities Service Oil Co. v. Taylor, 242 Ky. 157, 45 
S.W.(2d) 1039, 79 A LK. 1374; Lindsey v. Home Ins. Co., 244 Ky. 580, 51 
S.W.(2d) 924; Section 134 of the Civil Code of Practice. The court may at any 
time before judgment in furtherance of justice cause or permit a pleading to be 
aiuended to correct a mistake in any respect as long as the amendment does not 
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change substantially the claim or defense so as to make the pleadings conform 
to the facts proven. The court has a wide discretion when determining the 
right of a party to amend his pleadings. The only limitation is, the amendment 
inust be in furtherance of justice and not substantially change the claim or 
defense. Lampton v. Staebler, 252 Ky. 405, 67 S.W.(2d) 473; Western Union 
Tel. Co. v. Chas. C. Brent & Bro., 191 Ky. 503, 230 S. W. 921; Aylor v. Aylor, 158 
Ky. 713, 166 S. W. 216; Moore v. Damron, 157 Ky. 799, 164 S. W. 103. 

[13, 14] Having agreed the amount of the certificates and rider was $1,666, 
it is apparent that the objection to the filing of the amendment was the equivalent 
of a repudiation of the agreement. At least it cannot be said that, with the 
agreement in the record showing the amount to be $1,666, the filing of the 
amended petition conforming to the certificates and rider is prejudicial to any 
of its rights. It is not impertinent to say that most, if not all, of the grounds for 
reversal now presented were waived by the Equitable either by the steps taken 
or omitted and the agreement of the Equitable during the progress of the trial 
in the circuit court. A party cannot assume and maintain in this court a theory 
of his case opposite to that which he presented and relied upon in the trial court. 
It is our duty to try and determine the case presented and tried in the lower 
court. After the evidence was closed, Reynolds recalled Dr. Woods for further 
cross-examination. He could not be obtained. Thereupon he offered to intro- 
duce as evidence a statement of Dr. Woods dated April 18, 1932. The Equitable 
furnished a copy of Dr. Woods’ statement of that date, but objected to its 
introduction. The court overruled the objection and permitted it to be intro- 
duced and read to the jury to which it again objected, but agreed the statement 
was the one which Dr. Woods used on the witness stand and that he was the 
author of it. “It was agreed that that counsel for plaintiff might read such 
statement without Dr. Woods being present, subject to objection as to relevancy, 
competency and materiality.” The court thereupon admonished the jury to 
consider the statement as a part of the cross-examination of Dr. Woods. It is 
4 statement which he had previously made. It was the same as Dr. Woods’ 
statement on the witness stand but was no way prejudicial. The court properly 
so admonished the jury. If it was not the purpose of counsel of the Equitable 
to withdraw his objection to the introduction of the statement of Dr. Woods 
by his agreement that it might be read without Dr. Woods’ presence, “subject 
to objection as to relevancy, competency and materiality,” its admission was not 
such a prejudicial error as to warrant a reversal. 

It is our conclusion the Equitable was awarded a fair and impartial trial, 
the verdict of the jury is sustained by the evidence, wa the court committed no 
error prejudical to its substantial rights. 

Wherefore the judgment is affirmed. 


LADO v. FIRST NAT. LIFE INS. CO. No. 33337. 
Supreme Court of Louisiana. May 27, 1935. 
Rehearing Denied July 1, 1935. 

162 Southern Reporter 579. 


1. INSURANCE. ; ; 

Where insured died from disease expressly excluded in life policy, act providing 
that company issuing insurance without giving medical examination to insure¢ 
waives right to claim forfeiture for misrepresentation held inapplicable where 
defense was not a claim of misrepresentation but that death was due to a cause nci 
covered by policy (Act No. 97 of 1908, as amended). 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

2. INSURANCE. ete ; : 

Whether disease from which insured died was contracted before or after execu- 
tion of life policy is immaterial, where the cause of death is not covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 438.) 

3. INSURANCE. | ; ; 5 : 

Where life policy was issued subject to certain exceptions, burden that death 
resulted from an excepted risk was on insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Action by Felix Lado against the First National Life Insurance Company. 
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Judgment for defendant in trial court was affirmed by the Court of Appeal (158 So. 
872), and plaintiff petitions for a writ of review. 

Affirmed. 

Puneky & Barrios, of New Orleans, for relator. 

Normann & McMahon and Harold M. Rouchell, of New Orleans, for respond- 
ent. 

Fournet, Justice. 

Relator, Felix Lado, as beneficiary under a policy of industrial life insurance 
issued by the First National Life Insurance Company on the life of Emile Thibo- 
deaux, instituted this suit against the company for the sum of $106.40. 

The respondent denied liability on the ground that the insurance policy did not 
cover death resulting from venereal diseases, from which the assured died. 

The trial judge sustained the defense and dismissed plaintiff’s suit. The Court 
of Appeal for the parish of Orleans affirmed the judgment of the city court. See 
158 So. 872. The matter is now before us for review on writs granted by this court. 

The relevant part of clause 9 of the policy, which is the basis of the defense, 
reads = follows: 

Policy when void and limitations of benefits— * * * Benefits will not be 
paid i. any time for death resulting from violation of law, immorality, alcoholism, 
venereal diseases or insanity. * * 

[1] Plaintiff contends that the provision of the policy relied upon by the defend- 
ant has been waived because no medical examination of the assured was made prior 
to the issuance of the policy. In support of plaintiff’s proposition, counsel rely upon 
Act No. 97 of 1908, as amended by Act No. 195 of 1932 and by Act No. 134 of 1934. 
We do not think the statute is applicable to the point thus raised. The title of the 
act reads as follows: 

“An Act providing that life, health and accident insurance companies, which 
issue policies or contracts of insurance to the insured without a medical examina- 
tion by a physician, shall waive their right to claim forfeiture for misrepresentation. 
* * *”  (Ttalics ours.) 

The defendant does not claim forfeiture of the contract for any misrepresenta- 
tion as to the assured’s state of health at the time the policy was issued. On the 
contrary, the defendant contends that the policy is not, and never was, void; that it 
was in full force and effect as to the covered risks, but that death of the instred 
was due to a cause not covered under the terms of the policy, and, “* * * being 
a voluntary contract of insurance, the parties may make it on such terms, and 
incorporate such provisions and conditions as they see fit to adopt, and the contract 
as made measure their rights. * * *” 32 C. J. 1091. 

[2] It is our opinion that in this case it makes no difference whether the party 
contracted the disease prior to or since the execution of the contract of insurance, 
because the risk was not covered by the contract. 

Counsel for plaintiff argue that, if we find that the contract or policy of insur- 
ance did not cover the risk of death as a result of a venereal disease, the burden of 
proving the exemption of risk is upon the defendant, and it has failed to bear this 
burden by competent evidence. 

[3] The policy was issued on the life of the assured, subject, however, to 
certain exceptions, and we think the burden of proving that death resulted from an 
excepted risk was upon the defendant. Cole v. Mutual Life Ins. Co., 129 La. 704, 
56 So. 645, Ann. Cas. 1913B, 748. 

[4, 5] From an examination of the record, we find that the assured died in the 
Charity Hospital at New Orleans on the 26th day of April, 1933, and that an 
autopsy was held by Dr. Emmerich Von Haam, the senior pathologist of that institu- 
tion. He testified from his examination that the cause of assured’s death was 
“syphilitic disease of the aorta and valves of the heart.” 

The only evidence offered by the plaintiff was his own testimony and that of 
three friends and acquaintances of deceased, and they testified in effect that Emile 
Thibodeaux had been in good health and did hard manual labor up to the time of 
his last illness. 

But plaintiff’s counsel urge that Dr. Von Haam’s testimony was not admissible 
and objected to the same on the ground that the physician who treated the deceased 
would have been in a better position to say what he died of than one who did not 
attend him during his lifetime but merely performed an autopsy. 

We think this objection was without merit and properly overruled. The testi- 
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mony of an expert who performed an autopsy is admissible and entitled to pro- 
bative value just like the testimony of other doctors who might have examined the 
patient and given opinions as to the cause of death. Jackson v. Travelers’ Ins. Co. 
et al., 180 La. 43, 156 So. 169. 

[6] As to the admissibility of the records of the hospital to show the cause of 
death of the deceased, we find that the same were admitted without objection in 
connection with the testimony of Dr. Von Haam, who identified them as having 
been actually prepared by him, and were therefore admissible. The well-settled 
jurisprudence that hospital records are subject to the hearsay rule of evidence does 
not apply. It was only when the defendant sought to file in evidence the certificate 
of the hospital, which had been filed with the defendant company by the plaintiff as 
proof of the death of assured, that the objection was urged. This court has held that 
such evidence is admissible. Leman v. Manhattan Life Ins. Co., 46 La. Ann. 1189, 15 
So. 388, 24 L. R. A. 589, 49 Am. St. Rep. 348. 


For the reasons assigned, the judgments of the trial court and the Court of 
Appeal are affirmed. 


FREY v. MANHATTAN LIFE INS. CO. OF NEW YORK. No. 33346. 
Supreme Court of Louisiana. May 27, 1935. 
Rehearing Denied July 1, 1935. 
162 Southern Reporter 633. 
1. INSURANCE. 

Where holder of life policy makes proof that he is, and has been for long period 
of time, totally disabled from bodily disease, insurer must accept apparent proofs 
of permanency of disease and make payments of disability benefits accordingly. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

2. INSURANCE. 

Insured suffering for four years from chronic pyelitis, which prevented him 
from following gainful occupation, held entitled to permanent and total disability 
benefits under life policy, though it was not conclusively shown that condition of 
disability would continue for rest of his life, where policy provided for payment of 
such benefits if proof submitted was not conclusive as to permanency of such dis- 
ability, but established fact that insured was, and for three consecutive months pre- 
ceding receipt of proofs had been, totally disabled. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

Insurer, refusing to pay disability benefits under life policy for more than two 
years after its own physician had finally certified under oath that insured was totally 
disabled, held liable for attorney’s fees and statutory penalties for delay (Act No. 
310 of 1910, §§ 2, 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

4. INSURANCE. 

Insurer, delaying payment of disability benefits without just and reasonable 
grounds, held liable for twice amount called for in policies, but not for twice amount 
due as penalty alone in addition to amount stipulated (Act No. 310 of 1910, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Jud Appeal from Fifteenth Judicial District Court, Parish of Acadia; W. W. Bailey, 
udge. 

Suit by Edward Frey against the Manhattan Life Insurance Company of New 
York. From a judgment for plaintiff, defendant appeals. 

Amended and affirmed. 

Thornton, Gist & Richey, of Alexandria, for appellant. 

Hawkins & Pickrel, of Lake Charles, for appellee. 

Opom, Justice. 

The defendant issued to plaintiff two life insurance policies, one for $3,000 and 
the other for $2,000, each dated December 4, 1928. The policies are identical in 
terms except as to amount, and contain the following stipulations which are per- 
tinent to the issues here involved: 

“(1) And upon receipt of due proof that the Insured is totally and presumably 
— disabled before age 60, the Company agrees to pay to the insured 
hirty (Twenty in the $2,000.00 policy) Dollars monthly during such disability, 
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increasing after five and ten years of continuous total disability, and to waive the 
payment of premiums, all subject to the terms and conditions contained in the ‘Dis- 
ability Benefits’ clause on the second page hereof. 

(2) Disability shall be deemed to be total and permanent whenever the Insured 
becomes totally disabled by bodily injury or disease so that he is then and pre- 
sumably will be thereby continuously prevented for life from performing any work, 
from following any occupation, or from engaging in any business for remuneration 
or profit, provided such disability occurred after the payment of one full year’s 
premium on this Policy and prior to its anniversary on which the Insured’s age at 
nearest birthday is 60 years. 

“(3) Upon receipt at the Company’s Home Office, before default in payment 
of premium, of due proof that the Insured is totally disabled as defined above and 
will be continuously so disabled for life, or if the proof submitted is not conclusiye 
as to the permanency of such disability but establishes the fact that the Insured is, 
and for a period of not less than three consecutive months immediately preceding 
receipt of proof has been, totally disabled as above defined the Company will during 
the continuance of such total disability grant the following benefits : 

“(4) (1) Increasing Income Payments—The Company will pay to the Insured 
the monthly income stated on the first page hereof ($10 per $1,000 of the face of 
this Policy) for each completed month from the commencement of and during the 
period of such continuous disability. The amount of the monthly income shall 
increase after sixty consecutive monthly payments have been made to one and one- 
half times such amount, and after sixty further consecutive monthly payments have 
been made to twice such amount. If disability results from insanity, payment will 
be made to the beneficiary in lieu of the Insured.” 

The policyholder brought this suit on March 7, 1934, alleging that on or about 
June 1, 1931, he became totally and permanently disabled on account of bodily 
disease from performing any work, following any occupation, or engaging in any 
business for remuneration or profit and that he will be continuously so disabled; 
that upon becoming so disabled he furnished the insurer with due proof of his per- 
manent and total disability and demanded the monthly disability benefits provided 
for in the policies, which benefits the company refused to pay. 

He prayed for judgment against the company for $50 pet month, or $10 per 
month for each $1,000 of insurance carried, for a period of 29 months, or $1,450, 
plus the penalties for delay in making payments as required by section 3, Act No. 
310 of 1910. He further prayed for judgment against the company for $513.90; this 
being the total of three annual premiums on the policies which he had paid since he 
became totally disabled, with interest and reasonable attorney’s fees. 

The insurance company’s defense was that plaintiff had never furnished it with 
due proof that he was totally disabled for life, and that as a matter of fact he was 
not at the time the suit was filed and had never been totally disabled, and 
further that even though it be held that he was or had been totally disabled, he 
cannot recover unless the proof submitted shows, or is sufficient to raise a reason- 
ible presumption, that he will be disabled for life, and that neither the proof sub- 
mitted to it prior to the filing of the suit nor the testimony adduced at the trial was 
sufficient to show, or to raise a reasonable presumption, that plaintiff’s disability is 
permanent. In paragraph 13 of defendant’s answer it is alleged: “That this plain- 
tiff has not made due proof to said defendant company that he is totally and per- 
manently disabled and will be continuously so disabled for the remainder of his 
life.” 

The trial judge found and held that plaintiff was entitled to the disability bene- 
fits at $50 per month for 29 months, or a total sum of $1,450, with interest on the 
deferred payments, plus the amount of premiums paid for three years, or $513.90, 
and rendered judgment accordinely. He rejected plaintiff’s demands for penalties 
and attorney’s fees. From this judgment defendant appealed. Plaintiff answered 
the appeal and prayed that the judgment be amended by allowing the penalties and 
attorney’s fees. 

(1) The testimony shows that plaintiff was at the time this case was tried, 
and had been since the latter part of 1929, totally disabled by bodily disease from 
“performing any work, from following any occupation, or from engaging in any 
husiness for remuneration or profit,” as those terms are ordinarily used and under- 
stood and as they are universally interpreted by courts. 

Plaintiff was slightly over 25 years of age when the policies were issued on 
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December 4, 1928. He was then a farmer doing ordinary farmwork on his own 
land. He was energetic, frugal, and prosperous. In September, 1929, less than a 
year after the policies were issued, he became ill and called Dr. R. C. Webb, a 
physician. Dr. Webb’s diagnosis was “malarial fever, hermaturia, chills, fever, 
blood in urine, albumin and casts.” Dr. Webb found that he was not at that time 
able to carry on any gainful occupation. At the trial Dr. Webb was asked if the 
plaintiff was able to work at that time, and he said: “He had been working, but he 
certainly was not able to work at that time.” 

Dr. Webb referred the patient to Drs. Walther & Willoughby of New Orleans, 
who treated him in December, 1929. They found that “he had right-sided ureteral 
stone near bladder.” The treatment administered consisted of “dilation to lower 
ureter through cystoscope; he received two such treatments, one on December 10, 
1929, and a second on December 19, 1929; at first treatment the ureter was obstructed, 
at the second, a catheter passed easily to the kidneys; the stone had _ passed. 
Diagnosis had been confirmed by X-ray.” 

A number of physicians examined and some treated plaintiff later, and without 
exception they stated that after the stone was removed from the kidneys the 
patient was afflicted with “pyelitis,” which is an infection of the kidneys, from which 
affliction he has never recovered. Dr. G. P. Garland, who administered cystoscopic 
treatments for the infected kidneys, and who examined him just before the trial, 
was of the opinion that plaintiff’s disease had become chronic and that his disability 
was permanent. Dr. C. W. Lewis examined him first in 1931 and found him suffering 
from pyelitis caused by stones or recurrent stones in the kidneys, and said that he 
was totally disabled. He examined him just prior to the trial and found no 
improvement in his condition. He said that disability was permanent, but on 
cross-examination qualified his statement by saying that he was “not in position to 
say whether the man will be permanently disabled all his life, but at the present 
time he is.” 

Dr. S. R. Henry testified that plaintiff's urine was full of blood and pus, which 
indicated pyelitis. On being asked his opinion as to whether plaintiff's condition 
is permanent, he said: “If his future treatments are like his past treatments, I 
would say it would be a permanent disability.” 

Dr. H. I. Gardiner treated plaintiff about December 6, 1931, at which time hi 
found him suffering excruciating pain, and gave him a hypodermic of morphine t 
relieve him. Qn being asked whether the patient was disabled at that time, he 
said, “Yes, very much so.” 

Dr. L. A. Clark, called by defendant, testified that he was requested by the 
insurance company to examine plaintiff on or about October 15, 1931, and that he 
found him suffering from chronic pyelitis, and that he was totally disabled at that 
time. He said, however, that his disability was not necessarily permanent; that 
a “big percentage” of those similarly afflicted recovered. Dr. H. M. Foster, also 
called by defendant, was of the same opinion. 

The physicians who treated plaintiff testified that the infection of the kidneys 
had become chronic, and that in his weakened condition the usual and necessary 
treatments for such disease brought on chills and high fever, and a number of lay 
witnesses testified that while they had seen plaintiff doing light work about the 
house, vet they had observed that when he attempted to do ordinary farm work he 
became ill, was forced to take to his hed and remain there for weeks at a time. 

The testimony leaves us in no doubt that from September, 1929, to the time 
of the trial of the case in June, 1934, plaintiff was continuously totally disabled on 
account of this bodily disease from performing ordinary farm labor or from fol- 
lowing any other gainful occupation. 

But the testimony does not conclusively show that plaintiff's disabled condition 
is permanent; that is, will continue for the rest of his life. Some of the physicians 
were of the opinion that inasmuch as the patient was suffering from chronic pye- 
litis which had, over a period of almost four years, failed to vield to the ordinary 
approved treatments, his disability was probably permanent. But as to the perma- 
nency of the disability they were not certain hecause in some such cases the 
patients finally recovered. 

The company refused to pay the disability benefits because the proof submitted 
did not show that the disability was permanent. Dr. Barber, chief medical adviser 
for the company said: “The diagnosis above does not necessarily constitute a per- 
manent disability.” Mr. Philip J. Ross, chief counsel for the company, wrote plain- 





Life] Frey v. Manhattan Life Ins. Co. of New York 1235 


tiff that “Regardless of whether your present disability is total or not, within the 
meaning of the policy provisions, it does not appear that it should be permanent 
and is not deemed at the present time to be permanent.” In a letter to plaintiff's 
counsel dated February 23, 1933, after the company had received reports from 
plaintiff and several physicians that he was totally disabled, Mr. Ross said: “After 
full consideration of the niatter, the company is of the opinion that the insured is 
not totally and permanently disabled for life, but if at any time he will sub- 


mit to the very common and usual operation in such a case he can be restored to 
health.” 


We are not impressed with the argument that under the conditions here shown 
to exist and which were made known to the company, and especially under the 
plain and unambiguous terms of the policy, it was necessary that plaintiff prove 
conclusively that he would be disabled for the remainder ot his life in order to 
receive the disability benefits. The proofs submitted by plaintiff showed total 
disability and were such, we think, to raise a reasonable presumption that his dis- 
ability will continue. 

For a period of almost four years plaintiff had been afflicted with a malady 
which had not only totally disabled him, but had failed to yield to the best medi- 
cal treatment he could get. 


Whether disability brought on by bodily disease is permanent or temporary 
is necessarily a matter of opinion. The best medical experts are sometimes con- 
vinced from conditions found in the early stages of a disease that recovery is not 
likely, whereas, later on, unexpected changes develop showing that they were mis- 
taken. It is a fact well recognized that total or partial recovery does in some 
cases occur when at first the disease seemed to be fatal. In cases of disease, future 
developments may show that seemingly permanent disability resulting from it may 
in fact be only temporary and vice versa. 

[1, 2] Where, under a policy which contains provisions for disability benefits 
like those quoted above, the policyholder makes proof that he is, and has been 
for a long period of time, totally disabled from bodily disease, the insurer must 
accept the apparent proofs of the permanency of the disease and make payments 
accordingly. It must give to the insured the benefit of his disabled condition while 
it lasts, and not wait until the end of his life to find out whether disability is 
permanent. That would deprive the insured of the very benefits which the policy 
guarantees. 

The policy itself is the contract between the parties, and its various clauses 
must be construed together in order to understand its meaning. Clause (2) of the 
policy, as above quoted, says “Total and permanent” disability means “totally dis- 
abled by bodily injury or disease so that he is then and presumably will be thereby 
continuously prevented for life from performing any work,” etc. But clause (3), 
as numbered above, shows conclusively that in cases where disability results from 
bodily disease, it was not intended that in order to receive these disability benefits, 
the insured should be required to make conclusive proof of the permanency of his 
disability. That clause reads as follows: 

“Upon receipt at the Company’s Home Office before default in payment of 
premiums, of due proof that the Insured is totally disabled as defined above and 
will be continuously so disabled for life, or if the proof submitted is not conclusive 
as to the permanency of such disability but establishes the fact that the insured is, 
and for a period not less than three consecutive months preceding receipt of 
broofs, has been totally disabled as above defined, the company will during the con- 
tinuance of such disability grant the following benefits.” (Italics ours.) 

Then follow the provisions for the payment of $10 per month for each $1,000 
of insurance and the waiver of premiums during the continuance of total dis- 
ability. 

There is not the slightest ambiguity in this clause, nor does it conflict with 
the others. It means, for that is what it says, that if the proof submitted is not 
conclusive as to the permanency of the disability, but establishes the fact that the 
insured then is or has been totally disabled for a certain period, the company will 
pay the benefits during the continuance of the disability. 

It is perfectly clear that it was not contemplated that the insurer might with- 
hold from the insured these disability benefits until he could make conclusive 
proofs of the permanency of his disability. To so hold, the court would have to 
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delete from the policy contract the last-quoted clause, or hold that it is meaning- 


less. 


The policy contracts specifically reserve to the insurer the right to discontinue 
the payment of the benefits and to require a resumption of the payment of 
premiums on the policies, in case total disability should cease, or in case the insured 
should fail to furnish proof of continued disability. Clearly therefore it was con- 
templated that there might be intermittent periods of total disability during which 


the payments were to be made, and that upon a cessation of the disability the pay- 
ments would cease. 


[3] Under the showing made by plaintiff, he is clearly entitled to recover the 
benefits provided for in the policy. Furthermore, he is entitled to penalties as 
required by Act No. 310 of 1910. The company had ample notice that plaintiff's 
condition was such as to entitle him to the benefits. 


Dr. Barber, chief medical examiner for the defendant company, wrote Dr. L, 
A. Clark, on November 21, 1931, asking about plaintiff’s condition. In the letter 
he stated: “We note you state that Mr. Frey (the insured) says that he has been 
unable to do any work since June 1931. We will ask you, inasmuch as you have 
known him for some time, if in your opinion he is able to do any work at this 
time.” Dr. Clark’s reply, dated November 25, 1931, was as follows: “In my 


opinion Mr. Frey is not able to do any work at this time. His urine is still loaded 
with pus.” 


On September 24, 1931, Dr. A. R. Morgan made report to the defendant com- 
pany in which he stated: “Renal stone removed December. Recurrent pyelitis 
ever since. Chronic pyelitis with renal calculi. Prognosis, poor.” This report 
seems to have been made on a blank questionnaire sent to him by the company. 
The following questions were asked and answered therein: 

“Q. To what extent in your opinion is the insured able to work on any gain- 
jul occupation? A. None. 

“Q. Is it your opinion that any disability now existing will be permanent? 
A. Probably not.” 

On May 31, 1932, Dr. Morgan filled out and sent to the company another 
questionnaire giving a “complete clinical history” of the case in which he stated: 
“Any work or exercise at all brings on attacks of renal colic followed by severe 
pyelitis and cystitis.’ He was asked, “Do you believe claimant is now able to 
follow any gainful occupation?” He answered, “No.” 

If the defendant company received any information that the plaintiff’s total 
disability had ceased, the record fails to show it. Yet for a period of more 
than two years aiter its own physician had finally certified under oath that 
plaintiff was totally disabled, the defendant refused to pay disability benefits and 
plaintiff was finally compelled to bring this suit in order to obtain the benefits 
guaranteed by the policies. 

Section 2, Act No. 310 of 1910, requires that payments under such policies 
as this “shall not be delayed for a longer period than thirty days from due notice 
and proof of disability, without just and reasonable grounds such as to put a 
reasonable and prudent business man on his guard,” and section 3 of the same 
act reads as follows: 

“That the insurance company guilty of such delay in payment, unless upon 
just and reasonable grounds, shall pay to the assured, as a penalty, double the 
amount due under the terms of the policy or contract, during the period of delay, 
with attorney’s fees to be determined by the tribunal before whom suit is instituted.” 

Dr. Morgan's final certificate to the company was issued on May 31, 1932. 
Prior to that date the company had received from physicians other certificates 
of similar import, and had received statements from the plaintiff that he was 
totally unable to work. But giving the defendant company the benefit of a 
1easonable doubt and assuming that these earlier reports were not sufficient to 
show total and continuous disability, certainly after it received Dr. Morgan's 
certificate of May 31, 1932, it then had no “just and reasonable grounds” for 
delaying payment. It must therefore pay the penalties for its delay after that 
date. The penalty exacted is “during the period of delay.” We give the defend- 
ont the benefit of all reasonable doubt and fix May 31, 1932, as the date from 
which the penalties run. Plaintiff is also entitled to reasonable attorney’s fees, 
which we fix at $300. 





Life | Bennett v. Brotherhood of Locomotive 1237 
Firemen and Enginemen 


Counsel for defendant cite and rely principally on the cases of Lewis v. Metro- 
politan Life Insurance Company, decided by the Court of Appeal, Second Circuit, 
and reported in 142 So. 262, and Ginell v. Prudential Insurance Company, 237 N. 
Y. 554, 143 N. E. 740, which the Lewis Case followed. 

But those cases find no application here because in neither did the policy under 
consideration contain a provision identical with or even similar to the following, 
which is contained in the policies here under consideration, to wit: “If the proof 
submitted is not conclusive as to the permanency of such disability but establishes 
the fact that the insured is, and for a period of not less than three consecutive 
months immediately preceding receipt of proofs, has been totally disabled, as above 
defined, the company will during the continuance of such disability grant the fol- 
lowing benefits.” 

The policies involved in this suit are much more liberal toward the insured 
than those considered in the cases cited. They were no doubt intended to 
be, because the insured in this case was paying an additional premium of about 
$4.22 per thousand for the additional benefits, whereas the insured in the Lewis 
Case was paying an additional premium of only $.77 per thousand and in the New 
York case only $.44 per thousand per annum. 

We have read many of the other cases cited by counsel and find that in neither 
of them did the court have before it a case where the policy contained such a 
provision. 

[4] Counsel for plaintiff argue that the penalty alone for delay in, making pay- 
ments is double the amount due, or $20 per month for each $1,000 of insurance in 
addition to the amount stipulated in the policy. In other words, if plaintiff is 
entitled to the penalties, he should receive $30 per month or three times the amount 
stipulated in the policies. We do not so construe the statute. As a penalty for 
delay the insurer must pay, not the amount called for by the policies, but twice 
that amount, or $20 per month for each month during the delay, instead of $10 
per month for each $1,000 of insurance. 

For the reasons assigned, the judgment is amended so as to allow attorney’s 


fees at $300, and further amended so as to allow the penalty from May 31, 1932, 
and, as thus amended, the judgment is affirmed. 


BENNETT v. BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 
ENGINEMEN. No. 18186. 
Kansas City Court of Appeals. Missouri. May 13, 1935. 
82 Southwestern Reporter (2d) 601. 
1. INSURANCE. 


Where petition filed in 1933 for disability benefits under fraternal beneficiary 
certificate charged breach of insurance contract as of November 1, 1931, it was 
not inconsistent to allege that defendant breached obligation under constitution 
in effect in 1932, if certificate were subject to any change in constitution and 
by-laws, and hence petition was not objectionable because stating no cause of 
action. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

2. INSURANCE. . sf 

That petition filed in July under fraternal beneficiary certificate sought dis- 
ability benefits until following October did not render petition so defective as 
to state no cause of action. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

Appeal from Circuit Court, Linn County; Paul Van Osdol, Judge. 

“Not to be published in State Reports.” 

Action by John V. Bennett against the Brotherhood of Locomotive Firemen 
and Enginemen. Judgment for plaintiff, and defendant appeals. 

Affirmed. 


C. B. Burns, of Brookfield, for appellant. 


Lon R. Owen, of Brookfield, and Garnett & Quinn, of Kansas City, for 
respondent. 





The Insurance Law Journal, Vol. 85 [Dec., 1935 


BIGGS v. MODERN WOODMEN OF AMERICA. No. 33741. 
Supreme Court of Missouri, Division No. 1. Feb. 8, 1935. 
Motion for Rehearing Overruled April 17, 1935. 
82 Southwestern Reporter (2d) 898. 
1. INSURANCE. 


General principles of insurance law and of law of contracts are to be con- 
sidered in determining rights of members of fraternal benefit societies and their 
beneficiaries in so far as applicable and not superseded by special statutory 
provisions as to such societies, and the societies may be prevented from claiming 
forfeiture of member's policy under law of waiver or estoppel, notwithstanding 


statute exempting such societies from all provisions of insurance laws (Mo. St. 
Ann. § 5993, p. 4565). 


(For other cases, see Insurance, Dec. Dig. § 688.) 
2. INSURANCE. 

In insurance law, to constitute a waiver, there must be actual intention to 
relinquish existing right, benefit, or advantage, with knowledge, either actual or 
constructive, of its existence, or such conduct as to warrant inference of such 
intention to relinquish. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

3. INSURANCE. 

Alleged misrepresentation of fraternal benefit society's agent that insured’s 
old benefit certificate was worthless and could not be continued in force by 
payment of any amount and that insured would have to change to new “level 
rate” type of certificate wield not waiver of insured’s right to forfeit old cer- 
tificate for nonpayment of assessments. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

4. INSURANCE. 

Where fraternal benefit society, through those authorized to speak for it, 
either by words or conduct, has induced insured to refrain from doing that which 
he otherwise would probably have done in view of conditions of policy, society 
will be estopped from asserting forfeiture so induced to prejudice of insured who 
has given faith to such statements or reasonable inferences from such conduct. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

5. INSURANCE. 

Alleged misrepresentations, in 1929, of fraternal benefit society’s agent that 
insured’s old benefit certificate was worthless and that insured would have to 
change to “level rate” type of certificate held not to estop society from claiming 
forfeiture of old certificate for nonpayment of assessment in July, 1930, when 
higher assessment rate became effective, since even if agent’s statements referred 
to the then condition of the certificate, insured’s statements and assessment pay- 
ments until July, 1930, showed he did not rely on misrepresentations and insured 
had ample sources of true information. 

(For other cases, see Insurance, Dec. Dig. § 755{[1].) 

6. INSURANCE. k ; 

Alleged representation, in 1929, of fraternal benefit society’s agent that old 
certificate would be worthless after July 1, 1930, because of by-law amendment 
held mere expression of opinion as to meaning and effect of by-law which did not 
estop insurer from claiming forfeiture of old certificate because of nonpayment 
of higher rate assessment thereon after July 1, 1930. 

(For other cases, see Insurance, Dec. Dig. § 755{1].) 

Appeal from Circuit Court, Henry County; W. L. P. Burney, Judge. 

Action by Bertha Biggs against the Modern Woodmen of America. A _ judg- 
ment for plaintiff was affirmed by the Kansas City Court of Appeals [71 S. W.(2d) 
783], and the case is certified to the Supreme Court. 

Judgment reversed. 


George G. Perrin and George H. McDonald, both of Rock Island, Ill., Nelson 


C. Pratt, of Omaha, Neb., W. E. Owen, of Clinton, David P. Janes, of Jefferson 


City, and Arthur N. Adams, of Kansas City (Goodwin Creason, of Kansas City, 
of counsel), for appellant. 


Vance Julian, of Clinton, for respondent. 
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McGONIGLE et al. vy. PRUDENTIAL INS. CO. OF AMERICA. No. 7394. 
Supreme Court of Montana. June 20, 1935. 
46 Pacific Reporter (2d) 687. 
1. INSURANCE. 

In action on life policy in which defense was that policy had been canceled, 
evidence held sufficient to make issue for jury whether defendant failed to mail 
notices of cancellation to insured. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

2. INSURANCE. 

Admission in evidence of receipts for premiums paid and notices of premiums 
coming due he/d not error in action on life policy, where payment of premiums was 
put in issue by pleadings. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

3. INSURANCE. 

Permitting husband of beneficiary to testify in action on life policy how and 
when he was notified of insurer’s claim that policies had been canceled held not 
error. 

(For other cases, see Insurance, Dec. Dig. § 651[4].) 

4. INSURANCE. 

Testimony of beneficiary’s husband as to conversation with insurer’s agents in 
which agents suggested that attempt be made to compromise claim on policy 
held admissible as bearing on issue whether notices of cancellation were mailed to 
insured. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Appeal from Second Judicial District Court, Silver Bow County; T. E. Dow- 
ney, Judge. 

Action by Sarah McGonigle and others against the Prudential Insurance Com- 
pany of America. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Kremer & Kremer, H. D. Carmichael, L. P. Sanders, and James A. Poore, all 
of Butte, for appellant. 

N. A. Rotering, of Butte, for respondents. 


VALLARIO vy. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Division, Second Department. June 21, 1935. 
280 New York Supplement 907. 
1. INSURANCE. 


Assignment of policy on life of woman, separated from husband, to creditor 
ior advances of money and board held to have substituted creditor for husband 
as beneficiary, though assignment was in form of an affidavit. 

(For other cases, see Insurance, Dee Dig. § 587.) 

2. INSURANCE. 

Tender by life insurer, after knowledge of assignment, of amount of premiums 
paid by assignee Aeld waiver of forfeiture under provision that policy would 
become void by assignment. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

Action by Adeline Vallario against the Prudential Insurance Company of 
America. From an order of the Appellate Term affirming a judgment of the 
Municipal Court of the City of New York, Borough of Queens, for plaintiff, 
defendant appeals. 

Order of Appellate Term reversed on the law and the facts, judgment of 
Municipal Court reversed, and a new trial ordered. 

Argued before Lazansky, P. J., and Hagarty, Scudder, Tompkins, and Johns- 
ton, JJ. . 

Solon Weit, of New York City (Morris Aarons, of New York City, on the 
brief), for appellant. 

Sol Postal, of Brooklyn, for respondent. 

Per Curiam. 


[1-2] Action by plaintiff as assignee of an insurance policy. Defendant claims 
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there was no valid assignment, that the insured was not in sound health at the date 
of the issuance of the policy, and that, therefore, it is void. Although the alleged 
assignment is in the form of an affidavit, it, in effect, changes the beneficiary from 
the husband of the insured, named in the policy, to the plaintiff. The intent is 
clear, from this instrument and the testimony, that the insured, being separated 
from her husband and being indebted to the plaintiff for advances of money and 
for board, desired the plaintiff to receive the proceeds of the policy, and, by the 
affidavit, ordered payment to be made to her. After the execution of the affidavit 
and its delivery to the plaintiff, she paid the premiums on the ploicy until the death 
of the insured. By its tender to the plaintiff, after knowledge of the facts, of the 
amount of the premiums paid by her, defendant waived a forfeiture under the 
provision that the policy would become void by assignment. Holleran vy. Pru- 
dential Insurance Co. of America, a App. ee 634, 159 N. Y. S. 284; Foryciarz 
v. Prudential Ins. Co., 95 Misc. 306, 158 N. Y. S. 834. The plaintiff, however, has 
not sustained the burden of proof Fon the acmeak at the date of the policy, was 
in sound health, and the verdict in plaintiff's favor on this question is against the 
weight of evidence. Beside the very meager testimony of plaintiff and her son 
as to work performed by the insured and her general appearance, there was one 
other witness who gave similar testimony. No medical testimony was offered Iy 
plaintiff. Against this there is the undisputed admission by the insured to an 
investigator in the Domestic Relations Court, Family Division, two months prior 
to the date of the policy, that she was a very sick woman, and the testimony of 
Dr. Perlowitz, who examined her on the same day, that she was completely dis- 
abled by reason of chronic heart disease, chronic kidney disease, and high blood 
pressure, the death certificate giving the cause of death as asthma and chronic 
cardio valvular disease, and the further fact that she was a hospital patient for 
a period of six weeks beginning ten days after the date of the policy; that after 
being out of the hospital for six days, she was readmitted, remaining there until 
her death on January 13, 1929. The finding of the Jury is clearly against the weight 
of the evidence on the question of “sound health.” 

Order of Appellate Term, affirming a judgment of the Municipal Court of the 
city of New York, borough of Queens, reversed on the law, and the facts, judg- 
ment of the Municipal Court reversed, and a new trial ordered, with costs 
to appellant to abide the event. 

Lazansky, P. J., and Scudder and Tompkins, JJ., concur. 

Hagarty, J., concurs in result. 

Johnston, J., not voting. 


STEINBERG v. NEW YORK LIFE INS. CO. 
Supreme Court, Appellate Division, Third Department. June 27, 1935. 
280 New York Supplement 952. 
1. INSURANCE. 


Where action, for monthly disability benefits under life policies, was defended 
on ground that policies were fraudulently procured on false representations that 
insured was not suffering from tuberculosis and had not consulted physician within 
five years prior to issuance of policies, whether prior to issuance of policies insured 
had consulted physician for any disease of lungs held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE. ma a : 

Where action for monthly disability benefits under life policies was defended 
on ground that policies were fraudulently procured on false representations that 
insured was not suffering from tuberculosis, whether insured had suffered from any 
disease of lungs prior to issuance of life policies held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Action by Julius Steinberg against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 


See, also, 238 App. Div. 206, 264 N. Y. S. 399. 


Argued before Hill, P. J., and McNamee, Crapser, Bliss, and Heffernan, JJ. 
Per Curiam. 


[1, 2] The defendant issued to the plaintiff in December, 1928, four policies of 
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life insurance, each of which contained a provision for the payment of a monthly 
allowance to the plaintiff in the case of permanent total disability, as well as the 
waiver of premiums. Subsequent to the date of the policies, the plaintiff became 
totally disabled, and the defendant made monthly payments to the plaintiff after 
June, 1931, aggregating $2,000, on the assumption that the plaintiff was permanently 
and totally disabled by pulmonary tuberculosis. Thereupon the defendant stopped 
payments, claiming that the plaintiff was suffering from tuberculosis at the time 
the policies were issued, and had consulted a physician within five years before that 
date, and that the issue of the policies was procured by the misrepresentations of 
the plaintiff. Thereupon the plaintiff brought action to recover the monthly pay- 
ments that were due. The defendant interposed an answer setting up the defense 
of misrepresentation, and the fraudulent procurement of the policies, in that the 
plaintiff had falsely stated in his application for insurance that he was not suffering 
from tuberculosis at the time of applying for the insurance, and had not consulted 
a physician within five years prior to the date of issue in 1928, and asked judgment 
of rescission and for the repayment of the payments made. To meet the issue 
thus raised the plaintiff offered proof that he had not consulted a physician within 
five years before the issue of the policies, and that at the time of the issue of the 
policies or at any time prior thereto, he was not suffering and had not suffered from 
tuberculosis. The plaintiff put in evidence the opinion of four doctors who had 
observed him, and some of whom had examined him fluoroscopically and the opinion 
of all of these doctors was that the plaintiff was not suffering from tuberculosis at 
the time that the policies were issued or any time before that. The doctor of the 
defendant examined the plaintiff at length and fluoroscopically within a few days 
prior to the issue of the policies; this doctor was not sworn, nor were his findings 
offered in evidence. The trial court submitted to the jury two questions, viz., 
whether prior to December, 1928, the plaintiff had consulted a physician for any 
disease of the lungs, or whether the plaintiff had suffered from any disease of the 
lungs, and both of these questions were answered in the negative, and the court so 
found. There was a question of fact for the trial court. 
Judgment unanimously affirmed, with costs. 


Supreme Court, Appellate Division, Fourth Department. June 25, 1935. 
281 New York Supplement 35. 
2. INSURANCE. 


Attending physician’s certificate that Banti’s disease of six years’ duration 
caused insured’s death held not conclusive on beneficiary suing on life policy, 
although, notwithstanding beneficiary’s protest and disaffirmance of such certificate, 
question should have -been submitted to jury in connection with physicians’ certifi- 
cates and with beneficiary’s statement that cause of death was unknown and that 
duration of insured’s illness was three days. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE. ; ; ; 

In action on life policy, evidence held admissible to show time, circumstances, 
and understanding as regards beneficiary’s execution of marginal statement on 
physician‘s certificate as to cause of death, whereby beneficiary agreed that such 
certificates should be deemed part of proofs of death. 

(For other cases, Insurance, Dec. Dig. § 662[1].) 

4. INSURANCE. 7 : ‘ 

In action on life policy precluding recovery if, within two years previously, 
physician’s certificate as to cause of death, whereby beneficiary agreed that such 
Banti’s disease held admissible, in view of physician’s certificate that such disease 
caused death. 

(For other cases, see Insurance, Dec. Dig. § 818[3].) 

Appeal from Trial Term, Oneida County. é 

Action by John Santos against the John Hancock Mutual Life Insurance Com- 
pany, and three companion cases against the same defendant. From a judgment 
entered March 15, 1934, in the clerk’s office of Oneida county on a directed verdict 
for $250 and costs in favor of plaintiff in each case, defendant appeals. 

Reversed, and new trial ordered. 
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Argued before Sears, P. J., and Taylor, Thompson, Crosby, and Lewis, JJ. 

Farle C. Bastow, of Utica, for appellant. 

Francis T. Ropiecki, of Utica, for respondent. 

Crossy, Justice. 

This is one of four cases tried together. Defendant issued four policies of 
insurance upon the life of Jack Barber, each for $250, and all dated the same day, 
April 22, 1931. In two of the policies the above-named plaintiff, John Santos, step- 
father of the insured, was named as beneficiary, and, in the other two policies, Mary 
Santos, mother of the insured, was named as beneficiary. Except as to the num- 
bers on the four policies, and the beneficiaries named therein, the policies were all 
identical in form. Each policy provided that: “This policy shall not take effect 
unless upon its date the Insured shall be alive and in good health.” 

Each policy also provided that: “This policy shall be void if the Insured * * * 
has attended any hospital, etc., * * * or has been attended by any physician, within 
two years before the date hereof, for any serious disease, complaint or operation; 
* * * unless each such * * * medical and hospital attendance and previous disease 
is specifically waived by an endorsement,” etc. 

Each policy also provided as follows: “Proof of Claim. In case of death of 
the Insured, proofs of claim shall be made on blanks to be provided by the Com- 
pany and shall contain full answers of the claimant, physician and other persons 
to all the questions asked therein,” etc. 

The defense in each case is made upon three grounds: (1) That, at the date 
of the policy, the insured was not in sound health; (2) that, within two years 
of the date of the policy, the insured had been attended by a physician for a seri- 
ous disease; and (3) that, about five years before the date of the policy, the insured 
had attended a hospital. 

Upon the trial plaintiff offered in evidence the policies and proof of payment 
of premiums. Plaintiff next offered in evidence Exhibits 6, 7, and 8. Exhibit 6 
is proof of death signed by plaintiff himself. In it plaintiff stated that the cause 
of death was “unknown,” that the duration of the illness of the insured was “3 
days,” that insured had attended a hospital, and that plaintiff had “no knowledge 
as to treatment,” and gave the name of the physician who attended the insured in 
his last illness. 

Exhibit 7 is the statement of the physician named by plaintiff, in Exhibit 6, 
as the one who attended insured in his last illness. He stated that he had known 
the insured for six years, that the insured was in a hospital in 1926, that the cause 
of his death was “Banti disease,” that his health was first impaired “6 years ago,” 
and that the duration of the Banti’s disease had been six years. 

Exhibit 8 is a statement by another physician who stated that he attended the 
insured on November 3, 1926, and that the insured was then afflicted with Banti’s 
disease. 

Attached to Exhibit 7 is a rider signed by the beneficiaries of all four policies 
which is as follows: “We disaffirm the statement of the attending physician in 
reference to the cause of death and the duration of illness and submit the annexed 
statement under protest. Dated this 7th day of November, 1932.” 

And attached to Exhibit 8 is a rider, signed by the beneficiaries of all the 
policies, undated, and reading as follows: “The annexed certificate form number 
4353 is herewith submitted under protest.” 

{1] After Exhibits 6, 7, and 8 were received in evidence plaintiff rested. A 
motion for nonsuit being denied, defendant sought to prove two things: (1) That 
the statement appearing on the margin of cach of the Exhibits 7 and 8 in the fol- 
lowing words: 

“It is hereby admitted and agreed that this certificate shall be considered as 
part of the proofs of death under policy 22026461-2-3-4 in accordance with the con- 
ditions thereof. 

“[{Signed] John Santos 
“Mary Santos, Claimant.” 


-—was executed several days after the protesting riders were attached to Exhibits 
7 and 8, respectively. And (2) that the Banti’s disease mentioned in Exhibits 7 
and & is a serious, in fact an incurable, disease. The trial court excluded proof 
that the marginal statements were executed after the protesting riders were 
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attached, and also excluded proof of the serious character of Banti’s disease. 
\ppellant claims that error was committed in both respects. 

As to the first exclusion I do not believe it was serious error. ‘This for the 
reason that it is not of great importance when plaintiff executed the marginal state- 
ments. The effect of them was to submit Exhibits 7 and 8 as parts of the proof 
of death, and, whenever such submission took place, the exhibits had attached to 
them, as an integral part thereof, the protest and declaration of plaintiff that he 
disclaimed any responsibility for the statements of the physicians that insured had 
a serious disease for six years before his death and died from its effects. 

[2-4] The important question is whether or not plaintiff, by means of dis- 
claimer and protest, could destroy the effect of a statement made by the physician 
of his choosing, when that statement, if allowed to stand, would furnish a defense 
to the policy. 

The policy provision relating to “proof of claim” is that the same “shall be 
made on blanks to be provided by the Company and shall contain full answers of 
the claimant, physician and other persons to all questions asked therein.” That 
is a part of the contract between the parties. The defendant had nothing to say 
about the choice of a physician for the insured in his last illness. And if it can 
be assumed that the insured chose his own physician, plaintiff had no choice in 
selecting that physician as his agent to make out the proof of death which was 
required to state, among other things, the cause of death and the duration of the 
disease that caused death. 

Under these circumstances, may plaintiff relieve himself from the effect of 
the physician’s statement that the insured had had a serious disease for six years 
and died from its effects, by merely disclaiming all responsibility for the state- 
ment, at the same time offering no proof to show that the physician’s statement 
was untrue? Plaintiff’s own statement (Exhibit 6) disclaims any knowledge of 
the cause of death or the duration of. the disease that caused it. 

One can easily imagine a case, not this case of course, where a physician, for 
an ulterior purpose, would put an untrue answer in his statement, or where he 
might make an honest, but damaging, misstatement. A _ plaintiff should not be 
bound by such a statement of a physician whose aid he was bound to seek in 
making proof of death. But here plaintiff makes no attempt to get at the truth. 
He does not even deny under oath, or otherwise, that the physician’s statement 
of the cause of death and duration of illness are untrue. He merely furnishes 
the physician’s statement, as by his contract he was bound to do, then repudiates 
it and refuses to take any responsibility for getting at the truth of the matter. 
And it is a reasonable surmise that he would not permit the physician to testify, 
if called as a witness. 

Under these circumstances we think a jury ought to pass upon the facts in 
issue, with Exhibits 6, 7, and 8, which are in evidence, before them. We do not 
say that the physician’s statements of the cause of death and the duration of 
insured’s illness are conclusive of the facts stated therein, but only that the jury 
should pass upon them in the light of the attached riders and the marginal state- 
ments appearing thereon. We think, too, that proof should be received on the 
subject of when the marginal statements were executed, and under what circum- 
stances and with what understanding. And we think that proof should be allowed 
to show the nature of Banti’s disease. Rudolph v. John Hancock Mut. Life Ins. 
Co., 251 N. Y. 208, 167 N. E. 223. 

The case of Goldschmidt v. Mutual Life Ins. Co., 102 N. Y. 486, 7 N. E. 408, 
does not hold contrary to what we are holding here. In that case the contract did 
not bind the plaintiff to furnish the coroner’s jury proceedings at all, and plaintiff 
there made emphatic denial of the alleged facts found by the coroner’s jury. As 
was suggested in the opinion in the Goldschmidt Case, the plaintiff was not bound 
to furnish the insurer the results of the coroner’s inquest, and did it only through 
an “ill-advised courtesy.” In the instant case the plaintiff was, by contract, under 
the duty to furnish the physician’s statement of the cause of death and duration 
of illness, and while he is not conclusively bound by it he should submit to having 
it considered by the jury along with the other proof bearing on the questions at 
issue. 

The judgment should be reversed, and a new trial ordered, with costs to the 
appellant to abide the event. 
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Judgment reversed on the law, and a new trial granted, with costs to the appel- 
lant to abide the event. All concur. 


ANDERSON et al. v. NORTHERN & DAKOTA TRUST CO. et al. No. 6309. 
Supreme Court of North Dakota. June 17, 1935. 
Rehearing Denied July 23, 1935. 
261 Northwestern Reporter 759, 
INSURANCE. 

Where insured makes no other disposition of avails of life policy payable to 
his estate, heirs and not residuary legatees are entitled to avails thereof; policy, 
under statute, being deemed payable to heirs (Laws 1929, c. 149). 

(For other cases, see Insurance, Dec. Dig. § 583[1].) 

Syllabus by the Court. 


Pursuant to chapter 149, S. L. 1929, where an insured makes no other disposition 
of the policy or the avails thereof, a life insurance policy payable to the estate oi 
the insured is deemed payable to his heirs. 

Appeal from District Court, Cass County; Daniel B. Holt, Judge. 

Action by Elizabeth H. Anderson and another against the Northern & Dakota 
Trust Company, Charles G. Anderson, and others, to recover the avails of certain 
life insurance policies. From an order overruling a demurrer to the complaint, 
Charles G. Anderson and others appeal. 

Affirmed. 

George D. Smith, of Grand Forks, for appellants. 

A. P. Paulson and W. R. Pearce, both of Valley City, for respondents. 

NuEssL&, Judge. 

Axel Robert Anderson, a resident of North Dakota, died in December, 1931, 
testate. His wife and daughter, the plaintiffs herein, survived him. He left con- 
siderable property. In his will he made ample bequests to the plaintiffs, and pro- 
vided that, after these were satisfied, the residue of his estate should go to the 
appellants. He carried two life insurance policies, both payable to his estate. He 
made no reference to these policies in his will. The executors collected both of 
them, the avails aggregating $15,431. The plaintiffs, claiming as heirs, made demand 
upon the executors to pay this money to them. The appellants made claim to the 
money as belonging to them as residuary legatees; the bequests to the plaintiffs 
having been satisfied. The executors hold the money awaiting the outcome of this 
suit. 

The plaintiffs claim as heirs. They predicate this claim on the statute. Section 
8719, C. L, 1913, as amended. They insist that, since the policies in question were 
payable to the estate and there was no reference to them in the decedent’s will, the 
avails never became a part of the estate, but that the plaintiffs, taking by contract 
and not by descent, are entitled thereto. On the other hand, the appellants insist that 
under the statute in question the avails of these policies became a part of the 
estate, that the bequests to the plaintiffs have been satisfied, and that appellants are 
entitled to these avails as residuary legatees. The plaintiffs sought to vindicate their 
claim in this action, brought in the district court of Cass county. They set out the 
facts above stated in their complaint. The appellants demurred on the grounds, 
first, that the district court was without jurisdiction, the matter being one of which 
the county court had exclusive jurisdiction under section 111 of the Constitution, 
and, second, that the complaint failed to state facts constituting a cause of action. 
The trial court overruled the demurrer. From this order appellants perfected the 
instant appeal. 

We will consider first the contention made by the appellants that the avails of 
the insurance policies in question became a part of the estate of the decedent, and 
that therefore they are entitled to take the same as residuary legatees. If this 
contention be ruled against them, their first contention that the district court has no 
jurisdiction in the premises must likewise fall, for, if these avails be not a part of 
the residuary estate, certainly the district court, and not the probate court, has 
jurisdiction of the controversy. 

The instant case is not the first that has arisen under section 8719. Beginning 
with the case of Finn et al. v. Walsh et al., 19 N. D. 61, 121 N. W. 766, 769, ques- 
tions arising under this statute have on numerous occasions been before us. See 
Farmers’ State Bank v. Smith, 36 N. D. 225, 162 N. W. 302; Marifjeren v. Farup, 
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51 N. D. 78, 199 N. W. 181; Maixner v. Zumpf, 51 N. D. 140, 199 N. W. 183; In 
re Coughlin’s Estate, 53 N. D. 188, 205 N. W. 14; Talcott v. Bailey, 54 N. D. 
19, 208 N. W. 549; Cohen v. Gordon Ferguson, Inc., 56 N. D. 545, 218 N. W. 209; 
Jorgensen v. DeViney, 57 N. D. 63, 222 N. W. 464; Hafey v. Hafey, 57 N. D. 381, 
222 N. W. 256; In re Root, 58 N. D. 422, 226 N. W. 598; Miller v. First National 
Bank, 62 N. D. 122, 242 N. W. 124; Crabtree v. Kelly (Iowa) 260 N. W. 262, just 
decided. Section 8719 provides: “The avails of a life insurance policy or of a 
contract payable by any mutual aid or benevolent society, when made payable to 
the personal representatives of a deceased, his heirs or estate upon the death of a 
member of such society or of such insured shall not be subject to the debts of the 


decedent except by special contract, but shall be inventoried and distributed to the 
heirs or the heirs at law of such decedent.” 


The history of this statute is traced in Farmers’ State Bank v. Smith, supra; 
Talcott v. Bailey, supra; and in Jorgensen v. DeViney, supra. The section was 
amended by chapter 225, S. L. 1927, and later re-enacted as chapter 149, S. L. 1929. 
In its present form as thus re-enacted it reads: “The avails of a life insurance pol- 
icy or of a contract payable by any mutual aid or benevolent society, when made 
payable to the deceased, the personal representatives of the deceased, his heirs or 
estate, upon the death of a member of such society or of such insured, shall not be 
subject to the debts of the decedent, except by special contract, but such avails 
shall be inventoried as part of the estate of the deceased, and shall be distributed 
without deduction, and pass to the heirs at law or legatees of the deceased, in due 
course of administration, in accordance with the laws of succession or will, as the 
case may be. The insured may by will or contract transfer the avails of such life 
insurance policies or contracts heretofore or hereafter made; provided, however 
that nothing herein contained shall be construed as permitting any insured to dis- 
pose by will of the avails of [a] contract by a mutual or fraternal society to any- 
one who could not be a beneficiary in such contract under the charter or by-laws 
of such society; provided further that nothing herein contained shall be construed 
as affecting in any manner any life insurance policy or beneficiary certificate that 
is made payable to a designated person, including the spouse of the insured, or 
persons, or to the members of a family designated as a class—for example ‘all 
children’ or ‘all brothers and sisters,’ even though such children or brothers and 
sisters are not designated by name. This statute is intended to apply only to life 
insurance policies and beneficiary certificates that by their terms are made payable 
io the insured, to the personal representatives of the insured, or to his heirs or 
estate.” 

The substantial differences between the statute as amended by chapter 225 and 
the present statute above quoted arise by reason of the inclusion in the latter of 
the words “the deceased” and “or hereafter” above italicized, and the final sentence 
of the statute also italicized. 

We held in Finn et al. v. Walsh et al., supra, and in the other cases heretofore 
adhered to that holding, that under section 8719 the avails of life insurance policies 
made payable to “personal representatives of a deceased, his heirs or estate,” did 
not become a part of his estate subject to the jurisdiction of the probate court, but 
passed to his heirs at law by contract and not by descent; that, though under the 
terms of the statute they were inventoried and distributed, this was done by the 
executor or administrator and not by the probate court; that under the statute 
such executor or administrator was designated for purposes of convenience to per- 
form these functions. 

The appellants insist, however, that, though this holding was warranted by the 
provisions of section 8719, C. L. 1913, the statute was so altered by the 1927 amend- 
ment and the 1929 re-enactment as to render the construction thus given the original 
statute inapplicable; and that all the cases passing upon the question since these 
later enactments took effect have dealt either with cases antedating the enactments 
or have disregarded or overlooked them; that there could have been no reason 
for their passage other than to amend the original statute so as to make the avails 
of insurance policies parts of the estate of a decedent subject to the jurisdiction 
and disposition by the probate court in the same manner as property generally. 
These same contentions were advanced in the case of Crabtree v. Kelly (Iowa) 
260 N. W. 262, just decided, and there disposed of adversely to the appellants. 

It seems clear that the principal change in the statute made by chapter 225, S. 
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L. 1927, was made with the intent to settle the questions as to whether and in what 
manner the avails of “old line” policies payable to the personal representative oi 
a deceased, his heirs or estate, could be disposed of by will. It is to be noted also 
that the provisions of this statute as respecting the right to transfer by will or 
contract are made applicable only to “policies or contracts heretofore made.” 
These questions had never been passed upon by this court until they were directly 
raised in the case of Jorgensen vy. DeViney, supra. Section 6629, C. L. 1913, 
provides that an insured has the right to transfer a policy of insurance upon his 
life by will or assignment. In the Jorgensen Case we held that secttion 8719 
was not inconsistent with section 6629 and that the right to transfer by will had 
there been exercised in an effective manner. The appellants insist that the 
foregoing could not have been the purpose of the Legislature in enacting chapter 
225; that, as shown by the decisions of this court prior to the passage of that 
act, such right was recognized and the manner of its exercise was well under- 
stood; that accordingly there was no necessity for the statute if such were its 
purpose, and therefore it must have been intended to abrogate the rule thereto- 
fore announced and followed in Finn y. Walsh, and later cases, and to make the 
avails of such policies parts of the esti ate. The fact is, however, that the Jorgen- 
sen Case originated prior to the 1927 enactment and was pending undecided when 
the act was passed. So, though the case holds in accordance with the rule of the 
statute, yet, at the time of its passage, the question was shrouded in doubt. See 
in this connection Marifjeren vy. Farup, supra; Talcott v. Bailey, supra. 

Now let us consider chapter 149, S. L. 1929, the re-enacted statute. As 
heretofore pointed out, the substantial differences between this statute and 
chapter 225 arise by reason of the words “the deceased”; by the words “or here- 
after”; and by the concluding sentence of the statute. The opinion in the cas¢ 
of Cohen y. Gordon Ferguson, Inc., supra, was filed in January, 1928. The ques- 
tion there was as to whether a policy payable to the insured himself fell within 
the terms of section 8719. We held that it did not. So it seems clear that, when 
the statute was re-enacted as chapter 149, the reason for this re-enactment was 
to widen its provisions so as to include policies payable to the insured; to make 
the statute cover, not only policies written prior to the enactment of chapter 
225, S. L. 1927, but also policies thereafter written; and to strictly define the 
limits within which the statute operated. 

3ut there is another forceful reason why we are impelled to the above hold- 
ing. The effect of the appellants’ contention is that by virtue of chapter 225, 
S. L. 1927, and chapter 149, S. L. 1929, section 8719 became purely an exemption 
statute; that its only effect was to exempt the avails of policies of the character 
described therein from debts of the decedent. While this court has never passed 
upon the question as to whether a statute having this effect would be within the 
power of the Legislature to enact, nevertheless some doubt had been cast upon 
this matter by what was said in the dissenting opinion of Judge Robinson in the 
case of Farmers’ State Bank y. Smith, supra, and by dicta in the opinion in Marif- 
jeren v. Farup, supra. In view of this fact, it does not seem reasonable that the 
Legislature could have intended the statute to have such an effect. - 

The construction placed upon section 8719 in Finn et al. v. Walsh et al., supra, 
had been in effect so long and had been so often scinael and followed that it 
must have been within the legislative contemplation when the 1927 and 1929 acts 
were passed. Had the Legislature intended to abrogate the rule thus established, 
it could have done so in unmistakable fashion with a few apt words. It did not 
do so. On the other hand, as shown above, these enactments did settle questions 
that had been raised from time to time and that were clouded with uncertainty 
when the enactments were passed. Meticulous consideration of the issues raised 
in this case only serves to confirm us in the opinion that the order of the district 
court was right and that it must be affirmed. 

It is so ordered. 

Burke, C. J., and Burr and Christianson, JJ., concur. 

Morris J., not participating. 
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KANSAS LIFE INS. CO. v. PEARSON. No. 23456. 
Supreme Court of Oklahoma. April 23, 1935. 
Withdrawn, Corrected, Refiled and Rehearing Denied June 18, 1935. 
Application for Leave to File Second Petition for Rehearing Denied July 16, 1935. 
46 Pacific Reporter (2d) 449. oe 
1, INSURANCE. 

In action on life policy, where defense was suicide of insured, evidence he/d 
to sustain verdict for beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

2. INSURANCE. 

Where issue of suicide is raised in action on life policy, self-destruction is not 
presumed, but burden of establishing it by preponderance of evidence is on insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

Syllabus by the Court. 

1. Upon an issue of suicide, self-destruction is never presumed. 

2. In an action upon a life insurance policy, where the defense is the suicide 
of the insured, the burden of establishing self-destruction by a preponderance of 
the evidence is upon the insurer. 

3. Where the minds of reasonable men may differ as to the legal sufficiency of 
the evidence, the jury, and not the court, must determine the issue. 

4. In a civil action, it is for the jury to determine from all the facts and cir- 
cumstances in evidence as to where the preponderance lies; and the Supreme Court 
on appeal will not substitute its judgment for that of the jury. 

Osborn, V. C. J., and Riley and Welch, JJ., dissenting. 

Appeal from District Court, Oklahoma County; Wyley Jones, Judge. 

Action by Anna L. Pearson against the Kansas Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Application for leave to file second petition for rehearing denied; Osborn, 
V. C. J., and Riley and Bayless, and Welch, JJ., dissenting. 

McPherren & Maurer, of Oklahoma City, for plaintiff in error. 


Ledbetter, Stuart, Bell & Ledbetter, of Oklahoma City, for defendant in error. 


ATLAS LIFE INS. CO. v. ZELLNER. No. 24116. 
Supreme Court of Oklahoma. May 21, 1935. 
Rehearing Denied July 16, 1935. 
47 Pacific Reporter (2d) 151. 
l. INSURANCE. 

“Life, accident, and disability insurance” is a contract whereby one party for a 
stipulated consideration agrees to indemnify another against accident, disability, or 
death from any cause not excepted in the contract. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

2. INSURANCE. 

Where contingency insured against is future disability as result of disease, time 
of beginning or occurrence of disease causing disability may properly be made 
essential part of contingency insured against. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

3. INSURANCE. 

Insurance policy providing monthly payments for disability resulting from 
disease occurring subsequent to issuance of policy, in absence of waiver or estoppel, 
does not cover disability resulting from disease which had manifested itself and 
disabled insured continuously from date prior to issuance of policy to and including 
entire time for which claim is made. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

4. INSURANCE. 

In absence of evidence that insured was led to believe that insurance policy 
would cover disability resulting from disease shat had manifested itself prior to 
issuance of policy and terms of policy specifically provided otherwise, insurer held 
not to have waived provision of policy excluding lability, and was not estopped from 
denying liability. 
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(For other cases, see Insurance, Dec. Dig. § 388[1].) 
Syllabus by the Court. 


1. Life, accident, and disability insurance is a contract whereby one party for a 
stipulated consideration agrees to indemnify another against accident, disability, or 
death from any cause not excepted in the contract. 

2. Generally, contracts of insurance have as an essential characteristic an 
assumption of liability for contingencies to occur in the future, atid where the con- 
tingency insured against is future disability as a result of disease, the time of the 
beginning or occurrence of the disease causing the disability may properly be made 
an essential part of the contingency insured agaiust. 


3. An insurance contract providing monthly payments for disability resulting 
from disease occurring subsequent to the issuance of the policy, in the absence of 
waiver or estoppel, does not include coverage for disability resulting from disease or 
illness which had already manifested itself and disabled the insured continuously 
from a date prior to the issuance of the policy to and including the entire time for 
which claim is made. 

4. Record examined, and held, that the insurer under the facts here has not 
waived policy terms, nor do the facts constitute an estoppel of denial of liability. 

Appeal from District Court, Murray County; W. G. Long, Judge. 

Action by Thomas Booth Zellner against the Atlas Life Insurance Company on 
insurance policy to recover for disability caused by illness. Judgment for plaintiff, 
and defendant appeals. 

Judgment reversed, and cause remanded, with instructions. 

Monnet & Savage, of Tulsa, for plaintiff in error. 

James Robinson, of Norman, and John C. Powell, of Sulphur, for defendant in 
error. 

WELCH, Justice. 


The action was begun on September 3, 1931, by Thomas Booth Zellner to recover 
of the Atlas Life Insurance Company, a corporation, certain sums of money alleged 
to be due under the terms and provisions of a supplemental agreement attached to 
and made a part of a life insurance policy issued to Zellner. Zellner contended the 
insurance company was liable to him for permanent disability resulting from tuber- 
culosis. Zellner obtained judgment as prayed in his petition, and the insurance com- 
pany has appealed. The parties will be referred to as plaintiff and defendant as 
they appeared in the trial court. 

Upon trial of the cause, it developed that there was no controversy concerning 
the facts in the case, and the court discharged the jury and rendered judgment for 
plaintiff. 

The facts are that on February 5, 1931, a soliciting agent of the defendant pro- 
cured plaintiff's application for a policy of life insurance in which there was to be 
included total disability benefits for injury or disease occurring after the issuance of 
the policy. At the time of making the application, the plaintiff informed the defend- 
ant’s agent that he was not feeling well, and was then sick with a cold or the flu 
or some other ailment. This information was incorporated in the application for 
insurance. At the time the application was taken the plaintiff paid to defendant’s 
agent one year’s premium on the policy. Three days following, and on February 8, 
1931, plaintiff consulted physicians regarding his illness, and was informed by them 
that he had fluid on his lung, and either had an abscessed lung or tuberculosis. He 
was advised by them to enter a hospital for further examination. On the same date, 
in pursuance of this advice, he entered a hospital and was immediately confined to 
his bed on account of his illness, and for the purpose of the examination. Four days 
thereafter, and on February 12, 1931, he was informed by the hospital physicians 
that he had pulmonary tuberculosis. There is no dispute that he was suffering from 
this same disease at all times herein mentioned. On the same date that the hospital 
physicians informed plaintiff that he had tuberculosis the policy herein sued upon 
was approved, issued, and delivered by the proper authorities of the insurance com- 
pany. It appears that the policy was delivered a few hours before the physician 
fully informed plaintiff the cause of his condition. 


The provisions of the policy upon which plaintiff bases his right to recover, and 
upon which this controversy turns, is quoted as follows: “Upon receipt * * * of 
due proof * * * that the insured has * * * become totally disabled as the 
result of bodily injury hereinafter described or disease occurring after the issuance 
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of said policy * * * the Company during the continuance of such disability will 
pay to the insured $10.00 per month. * * *” 

The judgment of the court provided that plaintiff recover for total disability at 
the rate of $10 per month from June 1, 1931. It is an uncontroverted fact that the 
plaintiff was totally disabled as a result of tuberculosis from February 8, 1931, to 
the date of trial. 

The sole contention of the defendant is that it is not liable under the terms of 
its policy for the disability herein shown. It contends that it is only liable for dis- 
ability suffered by the plaintiff by reason of disease occurring after the issuance of 
the policy. It does not contend here that the policy was procured by fraud, or that 
it is invalid. In fact, it specifically admits the validity of the contract of insurance 
for the purposes contained in its provisions. The gist of its contention is that the 
disability for which plaintiff makes claim is excepted from risks assumed by the 
policy, since it occurred prior to issuance of the policy. 

Plaintiff contends that he did not know prior to the issuance of the policy that 
he had tuberculosis, either latent or active, and was not informed of the cause of his 
condition until February 12, 1931, after the issuance and delivery of the policy. This 
contention is not disputed by the evidence. Plaintiff’s detailed contentions are best 
shown by the following quotation from his brief: “* * * If plaintiff had the 
latent condition for tuberculosis or the beginning of tuberculosis on February 5, 
1931, when he applied for the policy involved herein, the undisputed evidence dis- 
closes that all he knew was the condition described to plaintiff when he applied for 
the policy of insurance; he did not know what the condition meant, what the diag- 
nosis of a physician or clinic might prove to be; Defendant’s medical staff certainly 
was put on inquiry, but saw fit to take plaintiff’s money for the first year’s premium 
and to approve the application and issued the policy without giving plaintiff any 
medical examination. Therefore, plaintiff contends that the policy having been issued 
to him prior to a time that he had knowledge of what his physical condition 
described to plaintiff at time of application for policy, meant, and said condition 
having continued during a period of four months after issuance of policy, and still 
continuing at time of trial, that defendant should be held to have waived any disease 
which plaintiff might have had in fact either latent or active at time of application 
for policy where such disease arose out of the condition described to plaintiff or its 
agent at time of application. We think that the plaintiff is estopped from the con- 
sequences of its action in insuring him when it was fully aware of plaintiff's condi- 
tion; where the condition producing total disability is one of which defendant was 
a dvised, and not some new disease arising between the date of application of policy 
and date of issuance. * * *” 

The question to be determined, therefore, is whether or not the disability here 
shown was covered hy the terms of the policy, or if such coverage was not specif- 
ically included therein, has the defendant waived the limitation evidently intended 
by the quoted provisions of the policy, or is it estopped from denying liability. 

This court, in the case of Clardy v. Grand Lodge of Oklahoma A. O. U. W., 
132 Okl. 165, 269 P. 1065, 1066, had under consideration a case which we consider 
similar in principle in some respects to the instant case. Therein the court, in con- 
struing the policy provisions, says: “The provisions of the policy, in our opinion, 
are not ambiguous or susceptible of two constructions, but clearly provide that, 
after the member makes all required payments thereon for one year, if he shall 
become totally and permanently disabled before reaching 65 years of age, and upon 
making satisfactory proof thereof, the defendant will pay the indemnity therein, 
which is the face of the policy. In other words, the insured must first pay his obliga- 
tions to the order for one year under the policy before the clause under considera- 
tion comes into effect. Such payments are required to vitalize it. If, after he has 
done that, he shall become totally and permanently disabled before he attains the age 
of 65 years, he is entitled to make his proof and receive his indemnity.” 


[1-3] We note that the policy under construction in the Clardy Case, supra, 
contained no provision that the disability must result from disease occurring sub- 
sequent to a certain time, but the policy there did limit liability to disability result- 
ing at a time subsequent to the taking effect of the policy. It is pointed out therein 
by the court that it is fundamental that insurance policies do not apply to acts 
which have already occurred, but they are contracts based upon some contingency 
or act to occur in the future, and the court therein adopted the following definition 
of a life and accident insurance contract: “Life and accident insurance has been 


















1250 The Insurance Law Journal, Vol. 85 [Dec., 1935 


defined as a contract whereby one party for a stipulated consideration agrees to 
indemnify another against injury by accident or death from any cause not excepted 
in the contract. State v. Pittsburgh, etc., St. L. R. Co., 68 Ohio St. 9, 67 N. E. 93, 
64 L. R. A. 405, 96 Am. St. Rep. 635.” 

It is to be seen therefrom that policies of insurance of the nature here con- 
sidered are intended to indemnify for future contingencies, and that such policies 
may properly exempt certain risks, hazards, or contingencies. 

Plaintiff suggests here that the risk assumed was the contingency of any dis- 
ability of more than four months’ duration, pointing out that although plaintiff was 
ill prior to the time, or at the time of the issuance of the policy, that that condition 
did not necessarily mean that the disability resulting from that illness would con- 
tinue for a period longer than four months. This same contention could just as easily 
have been made in the Clardy Case, supra, but the court evidently therein did not 
consider that this was the contingency intended by the parties to the contract. In the 
instant case the policy provisions are clear that it is intended only to cover the con- 
tingency of total disability by reason of disease, and it is a further part of this con- 
tingency, as clearly shown by the insurance contract, that the disability must be 
occasioned hy disease occurring after the issuance of the policy. 

In a recent case before the Court of Appeals of Tennessee, styled Dees v. 
National Casualty Co., 17 Tenn, App. 183, 66 S.W.(2d) 603, 605, that court con- 
sidered a case involving a fact situation similar to this case in all essential details. 
The policy provisions were in effect the same as we have here. The contentions of 
the plaintiff therein were almost identical to plaintiff’s contentions here. Therein the 
court concluded that the policy did not cover the disability claimed by the plaintiff, 
regardless of the fact that the insurance company was informed of the fact that 
the plaintiff therein had tuberculosis for a number of years prior to the issuance of 
the policy. Therein the Court of Appeals of Tennessee said’: 

“The defendant’s principal contention is that regardless of whether or not 
Schultz and Tippler be considered agents of the defendant, and regardless of whether 
or not they had knowledge of the complainant’s physical condition at the time the 
application was taken and the policy issued, that the complainant still has no right 
of action on the policy for the reason that under the express terms thereof it covered 
only disability or loss of time occasioned by reason of sickness beginning after the 
date of the policy. This contention must be sustained. The provision of the policy 
relied upon is a valid one. In 6 Couch on Insurance, § 1263, p. 4668, speaking with 
reference to health and accident insurance, it is said: ‘In some instances liability is 
expressly limited to sickness arising after the issuance of the policy, or after a 
specific time thereafter, and such a provision, of course, precludes recovery where 
the illness was contracted or suffered prior to the time specified. The same is true 
where the policy provides indemnity against illness contracted while the policy was 
in full force.’ 

“In the case of Williams v. Insurance Co., 163 Tenn. 262, 43 S.W.(2d) 215, the 
Supreme Court expressly held that it was competent for the parties to contract for 
a limited liability. In support of the holding the Court quoted from 14 R. C. L. 1225, 
as follows: ‘An insurer of life, may, of course, make such exceptions from the risk 
assumed as it sees fit.” * * * 

“The complainant predicates his contention in this case upon the general rule 
approved by the Supreme Court in the case of Life & Cas. Ins. Co. v. King, 137 
Tenn. 685, 195 S. W. 585, 589, as follows: “That there the insurer, at the time of the 
issuance of a policy of insurance, has knowledge of existing facts which, if insisted 
upon, would invalidate the contract from its very inception, such knowledge con- 
stitutes a waiver of conditions in the contract inconsistent with the known facts, and 
the insurer is estopped thereafter from asserting the breach of such conditions.’ 

“The reason for the foregoing rule is stated to be: ‘The law is charitable enough 
to assume, in the absence of any showing to the contrary, that an insurance company 
intends to execute a valid contract in return for the premium received; and when 
the policy contains a condition which renders it void at its inception, and this 
result is known to the insurer, it will be presumed to have intended to waive the 
condition, and to execute a binding contract, rather than to have deceived the 
insured into thinking his property is insured when it is not, and to have taken his 
money without consideration.’ 

“In the King Case the condition of the policy, which, it was insisted that the 
insurer was estopped to rely upon, and which the Supreme Court had under con- 
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mae 


sideration in anouncing the above rule, was as follows: ‘The applicant must be alive 
and in sound health when this policy is delivered, and no liability is assumed by the 
company prior to the date hereof, nor unless on said date and delivery of this policy 
the first payment has been legally made.’ 

“The complainant contends that there is no material difference in the clause 
above quoted and in that relied on by the defendant in the instant case confining the 
liability of the defendant for total loss of time ‘by reason of sickness beginning 
after this policy is dated. * * *’ We cannot agree to this contention. In the 
King Case the court was dealing with an insistence by the insurance company that 
the policy was forfeited for breach of one of its conditions. The rule announced is 
based upon the assumption that except for the waiver, the contract would be invalid 
from its very inception. Such is not the case presented here. The defendant com- 
pany is not insisting that the policy has been forfeited. Upon the other hand, it 
insists that the policy is a valid contract of insurance, but that the disability suffered 
by the complainant, and for which he sues, is specifically exempted from the terms 
thereof. This insistence is sound. It is not necessary to hold that the defendant com- 
pany waived the provision of the policy relied upon by the complainant in order to 
hold that the contract is valid. 

“In a supplemental brief, the complainant insists that the recent case of McLain 
v. American Glanzstoff Corp. [166 Tenn. 1] 57 S.W.(2d) 554, supports his conten- 
tion. We think this case is authority for the contrary position. There the insurance 
company issued a group insurance policy on employees of the defendant corporation. 
The complainant was one of such employees and the bill averred that he had become 
totally disabled. The certificate issued complainant certified that his life was insured 
for $1,100 payable to his wife. It also provided that insurance should become avail- 
able to any employee becoming totally disabled, and contained the following notice 
to those covered by the policy; ‘This certificate covers you for total and permanent 
disability as well as death if either occurs during the continuance of this insurance 
while you are in the employ of the American Glanzstoff and American Bemberg 
Corporations. However, after the age of sixty the total and permanent disability 
benefits do not apply.’ 

“At the time the certificate was issued to him, the complainant was sixty-one 
years old. The complainant, although admittedly not within the protection of the 
total disability provision of the policy, relied upon the rule applied in Life & Cas- 
ualty Ins. Co. v. King, supra, and relied upon in the instant case. Responding to this 
contention, the Supreme Court said: 

“*This rule has not application here. 

“Tf the policy had insured against total disability alone and the insurer 
knew that complainant was 61 years old at the time the contract was written, 
the insurer, under this rule, would be estopped to rely on a provision of the 
policy excepting from total disability benefits any insured over 60 years of age. 

“*Here, however, the contract of insurance covers the life of the insured for 
the benefit of his wife, is a valid contract in that respect, not void from its incep- 
tion. The contract merely excludes from its total disability benefits employees 
over 60 vears of age.’ 

“In the instant case the contract merely excludes from its coverage disability 
resulting from sickness beginning before the policy was effective. With respect 
to disability resulting from any illness beginning after the policy was effective, 
it was and is a valid contract. Not only this, but it provided for a monthly 
indemnity for total loss of time resulting from accidents occurring under the 
circumstances set out in the policy and also for the payment of $1,000 for the 
loss of life and certain other specific losses mentioned therein. In these respects 
it was and is a valid contract of insurance. It cannot, therefore, be said to be 
void from its inception. 

“The rule announced in Life & Cas. Ins. Co. v. King, supra, upon which the 
complainant's case is predicated, has no application in the instant case for the 
same reason that it was held by the Supreme Court to have no application in 
the case of McLain v. American Glanzstoff Corporation, supra.” 


Much of the reasoning of the Tennessee Court in the Dees Case, supra, is 
applicable to the facts and contentions in the instant case. We observe this fact, 
however, that in the Dees Case, supra, the insured at the time the policy was 
issued was, although afflicted with tuberculosis to his knowledge for several 
years, apparently not incapacitated or disabled at the time the policy issued 
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In the instant case the plaintiff was totally disabled from a disease occurring 
prior to the issuance of the policy, which disability continued up to the time of 
trial uninterruptedly, and the disease with which he was so afflicted is the 
cause of the disability for which claim is made. We think it is immaterial 
whether the plaintiff, or any one else, knew the exact medical name of the disease 
which incapacitated him before the policy was issued The disease, whatever it 
may have been, had manifested itself, and the disability had clearly occurred 
before the policy issued, and the policy exempted the defendant of liability for 
any disease and disability occurring prior to the issuance of the policy. 

The plaintiff relies upon a number of authorities, among which are Priest 
» Kansas City Life Insurance Company, 116 Kan. 421, 227 P. 538; National Life 
Tnsurance Co. v. Grady, 185 N. C. 348, 117 S. E. 289; American National Insur- 
ance Co. v. Hale, 172 Ark. 958, 291 S. W. 82; National Life & Accident Insur- 
ance Co. v. Shermer, 161 Okl. 77, 17 P.(2d) 401; Pritchard v. American National 
Insurance Co. of Galveston, Tex., 139 Okl. 248, 281 P. 774; Federal Life Insur- 
ance Co. v. Whitehead, 73 Okl. 71, 174 P. 784. 

In such cases it was held that the insurer waived certain policy conditions, 
or that the condition of the insured’s health was not warranted. The cases 
have no application here, for the same reasons as pointed out by the Tennessee 
court in the Dees Case, supra. 

[4] We do not agree with plaintiff that the defendant here is estopped to 
deny liability, for the reason that the facts do not show the necessary elements 
of estoppel. These elements are discussed at considerable length in the recent 
case of Equitable Life Assurance Society of the United States v. Case, 167 Okl. 
119, 28 P.(2d) 571. Therein it is observed that the first essential element of 
estoppel is a false representation or concealment of facts. 

There is no evidence here tending to show that the plaintiff was told or led 
to believe that the insurance policy would cover any disability resulting from 
the illness which had already manifested itself prior to the issuance of the 
policy. The terms of the policy specifically provide otherwise. There is no 
statement or circumstance from which plaintiff would have been justified in 
assuming that the defendant agreed to pay him for disability resulting from the 
Iness which had already been manifested, and which had totally disabled him 
»rior to the time of the issuance and delivery of the policy. 

Considerable space has been devoted in the briefs filed herein to argument 
and authorities relating to latent or unknown disease which may have been 
present prior to the effective date of the policy. The cases are not in point with 
the facts here presented. The disease which incapacitated the plaintiff herein 
and caused the disability for which claim is here made had manifested itself 
prior to the date the policy was issued, to the point that the plaintiff was con- 
fined to his bed and totally disabled thereby, and his condition has remained 
continuously so from the same illness, and without intermission, over the entire 
period of time, from a time prior to the issuance of the policy to the last day 
cncluded in plaintiff’s claim. Under such facts, we conclude that the disability 
for which plaintiff here makes claim was clearly exempted by the terms of the 
policy, and that there was no waiver by the defendant of the terms thereof, and 
it is not estopped -to deny liability. 

It follows that the judgment permitting the plaintiff to recover monthly 
benefits is erroneous. That judgment is reversed, and the cause remanded, with 
directions to deny plaintiff any such recovery. 

McNeill, C. J., and Bayless, Phelps, and Corn, JJ., concur. 


KELLEY v. NATIONAL LIFE & ACCIDENT INS. CO. No. 13127. 
Court of Civil Appeals of Texas. Fort Worth. April 19, 1935. 
81 Southwestern Reporter (2d) 755. 


INSURANCE. / 

Insurer held not liable for negligence of its agent in failing to forward to 
insurer application for life and accident policy, so as to entitle applicant's widow, 
as beneficiary, to recover damages resulting from such negligence, since no action 
lies for negligence of insurer in delaying action on application for policy. 

(For other cases, see Insurance, Dec. Dig. § 93.) 

Appeal from District Court, Tarrant County; Frank Culver, Jr., Judge. 
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Action by Eva Mae Kelley against the National Life & Accident Insurance 
Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Todd & Crowley and John F. McRae, all of Fort Worth, for appellant. 

A. W. Christian, of Fort Worth, for appellee. 

DUNKLIN, Justice. 

This suit was for alleged negligence of the agent of the National Life & 
Accident Insurance Company, authorized to solicit insurance for that company, in 
failing to forward to the company an application for life and accident insurance 
made by R. D. Kelley, now deceased; the suit being instituted by his surviving 
wife, Eva Mae Kelley, as beneficiary. 

The jury found that after receipt of the application it was destroyed by L. G. 
McAllister, agent for the company, and never forwarded to the company at its 
home office in Nashville, Tenn., and that such constituted negligence; and further 
that had the application been so forwarded the company would have accepted it on 
December 14, 1931, which, according to recitations in the application, would have 
entitled the applicant to insurance in the sum sued for. 

After return of the verdict, the trial court granted the motion of the insurance 
company for a judgment in its favor, from which plaintiff has appealed. 

By the decision of the Commission of Appeals, in the case of American Life 
Insurance Co. v. Nabors, 76 S.W.(2d) 497, it is definitely settled that no action 
will lie for negligence of an insurance company in delaying action on an application 
for an insurance policy. The facts of that case are on all fours with those of this 
case. Protective Mut. Ben. Ass’n v. McCuistion (Tex. Civ. App.) 66 S.W.(2d) 
511, cited by appellant, is not in point. In that suit the beneficiary was awarded a 
recovery on the contract of insurance which the court held became effective before 
the death of the insured, even though there had been no manual delivery to him; 
the delay in delivery being due to oversight of the agent of the insurance company, 
to whom it had been sent for delivery. The suit was not based on tort but on the 
contract of insurance. 

Accordingly, the judgment of the trial court is affirmed. 


BANKERS’ RESERVE LIFE CO. v. SPRINGER. No. 3185. 
Court of Civil Appeals of Texas. El Paso. March. 28, 1935. 
Rehearing Denied April 18, 1935. 

81 Southwestern Reporter (2d) 756. 


1. INSURANCE. | : ; 

Under life policy providing for payment of disability benefits if, while policy 
was in full force and effect and while no premium payment was in default, insurer 
received due proof of disability, proof of disability or waiver thereof held condi- 
tion precedent to right to recover benefits. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

2. INSURANCE. - ? 

Where, when premium became due, insurer had in its possession credits accru- 
ing upon life policy presently payable to insured in amount sufficient to pay insured’s 
note to insurer and to pay premium due, law applied credits to payment of pre- 
mium due to prevent forfeiture of policy, which would have resulted because 
insurer, instead of applying balance to continuance of policy as paid-up nonpar- 
ticipating whole life policy as required by policy, canceled policy and appropriated 
balance. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

3. INSURANCE. ; ; k : 

Insurer’s letter to insured, written while policy was in full force, stating that 
policy had lapsed for nonpayment of premiums and interest due on loan and that 
nothing was due insured under policy, coupled with a previous wrongful act of 

cancellation and appropriation of a credit balance, constituted denial by insurer of 
all liability under policy and waived proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

4. INSURANCE. , u : } 

Provision in insurance policy which operates in such manner as to conflict with 
statute is governed by statute (Rev. St. 1925, art. 5546). 
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(For other cases, see Insurance, Dec. Dig. § 539[1].) 
5. INSURANCE. 

Requirement in disability benefits clause of life policy that proof of disability 
must be received at insurer’s home office while policy was in full force and while 
no payment of premium was in default held invalid as in conflict with statute mak- 
ing void any stipulation in a contract requiring notice of claim for damages to be 
given at less period than 90 days (Rev. St. 1925, art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

6. INSURANCE. 

Provision in a contract which is unreasonable with respect to time limit within 
which proof of loss must be furnished as applied to facts of particular case is 
contrary to statute requiring that time limitation must be reasonable (Rey. St. 1925, 
art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

7. INSURANCE. 

Where insured had become insane, requirement in disability benefits clause of 
life policy that proof of disability must be made while policy was in full force and 
while no payment of premium was in default /Ae/d invalid as unreasonable under 
statute declaring invalid any unreasonable stipulation as to time within which 
notice of claim for damages must be made (Rev. St. 1925, art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

8 INSURANCE. 

Where requirement in disability benefits clause of life policy in respect to 
time within which proof of disability must be made was invalid as in conflict with 
statute, insurer could only insist upon proof or notice of disability being given it 
in a reasonable time (Rev. St. 1925, art. 5546). 

(For other cases,. see Insurance, Dec. Dig. § 539[1].) 

9. INSURANCE. 

Insurer having denied that anything was payable upon life policy containing 
disability benefits clause, and having persisted in such denial in pleadings filed to 
suit upon policy until filing of its second amended answer, when it admitted a 
credit on policy, could not thereafter insist upon right to apply such credit to pur- 
chase of a paid-up life policy, in accordance with provision of policy, to avoid 
application of credit to payment of premiums due. 


(For other cases, see Insurance, Dec. Dig. § 360[3].) 
0. INSURANCE. 

Where insurer had transferred all its assets to a reinsurer, insured who had 
defaulted in payment of premiums could not be required to accept, under provision 
of policy authorizing insurer upon default in premium payments to continue policy 
as paid-up life policy, such paid-up life policy from reinsurer, since contract did 
not require it, nor from original insurer, since it had disposed of its assets. 

(For other cases, see Insurance, Dee. Dig. § 679.) 

Appeal from District Court, El Paso County; Ballard Coldwell, Judge. 

Action by Mrs. Victor T. Springer, guardian of estate of Donald E. Burr, 
against the Bankers’ Reserve Life Company. From a judgment for plaintiff, 
defendant appeals. 

Affirmed. 


J. F. Hulse and Turney, Burges, Culwell & Pollard, all of El Paso, for appel- 
lant. 


William E. Clayton and Ernest Guinn, both of El Paso, for appellee. 

Hiccins, Justice. 

March 18, 1923, the Bankers’ Reserve Life Company, hereinafter called the 
Bankers’ Company, issued to Donald E. Burr a policy insuring his life, in the 
sum of $2,500, and also providing that: 

“Tf, while this Policy is in full force and effect, and while no payment of pre- 
mium is in default, the Company receives due proof at its Home Office that the 
insured, before attaining the age of sixty years, has become totally and permanently 
disabled by bodily injury or disease originating after the delivery of this Policy, 
so that he is, and will be, permanently, continuously and wholly prevented thereby 
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from performing or engaging in any business for compensation, gain or profit, 
then the Company will allow the following benefits: 

“(1) Waiver of Premium. The Company, commencing with the anniversary 
of the Policy next succeeding receipt of such proof, will waive payment of each 
premium becoming due during the continuance of such disability. 

“(2) Monthly Income to Insured. In addition, commencing six months after 
receipt of such proof, the Company will pay each month to the insured, during his 
lifetime, but not to extend beyond either the maturity of this Policy or the con- 
tinuance of such disability, a monthly annuity of $10.00 for each $1,000.00 of the 
face amount of this Policy.” 

The policy contains provisions which read: 

“2. A Grace. A grace of one month (not less than thirty days) subject 
to an interest charge at the rate of six per centum per annum, shall be granted 
for payment of every premium after the first, during which month the insurance 
shall continue in force. If the Insured shall die during the month of grace, the 
over-due premium will be deducted in any settlement hereunder.” 

“6. Automatic Paid-up Insurance. After three full years’ premiums have been 
paid hereon upon default in the payment of any subsequent premium, if the Insured 
has selected no other option, the Company, without action on the part of the 
Insured, will continue this Policy as a paid-up non-participating Whole Life Pol- 
icy for the amount stated in Table B hereon, plus any outstanding additions hereto. 
\ny existing indebtedness to the Company hereon shall first be deducted from the 
reserve in determining the amount of paid-up insurance.” 

The contract required the payment of an annual premium of $86.50. In April, 
1930, it was mutually agreed that the premiums should be thereafter paid in quar- 
terly installments of $22.92 each, on the 13th days of March, June, September, and 
December of each year. 

January 21, 1931, Burr borrowed from the assurer pledging the policy as secur- 
ity. 

Burr became insane and on April 18, 1932, the appellee, Mrs. Springer, was 
appointed as his guardian. 

In April, 1933, the Ohio National Life Insurance Company acquired the assets 
and assumed the liabilities of the Bankers’ Reserve Life Company. 

The guardian filed this suit against both companies alleging that on or about 
January 1, 1931, Burr became insane, incompetent, wholly irresponsible, and totally 
and permanently disabled from disease originating after the delivery of said policy, 
and became and will be permanently, continuously, and wholly prevented by such 
insanity and disease from performing or engaging in any business for compen- 
sation, gain, or profit. 

Judgment was sought for monthly payments of $25 each from January 1, 1931, 
with interest and attorney’s fees. 

In addition to a general denial the defendants set up failure of Burr to pay the 
quarterly premium due June 13, 1931, that such premium had never been paid, 
wherefore the policy lapsed and was canceled July 13, 1931, subject to the rights 
which plaintiff had under the provisions of the policy concerning automatic, paid-up 
insurance. 

The loan to Burr was alleged and that the amount due thereon on June 13, 
1931, was $397.94; that the cash surrender value of the policy was $343.75 on said 
date; that certain annuity coupons attached to the policy were of the value of 
$110.65; that the excess of the combined amount of the surrender value and the 
annuity coupons over the amount of loan was $56.46. 

Failure to furnish proof of disability as required by the disability terms was 
alleged. It was also alleged that by reason of default in payment of the premium 
due June 13, 1931, the assured was entitled to purchase with said sum of $56.46 a 
paid-up nonparticipating whole life policy in the sum of $152. Liability for such 
a — om admitted, and it was prayed that recovery be limited to recovery of 
such a policy. 


The jury found: (1) That Burr was totally and permanently disabled as 
alleged ; (2) that he became so disabled January 1, 1931; (3) that defendants had 
notice thereof within a reasonable time; (4) that $550 was a reasonable attorney’s 
tee tor plaintiff. 


On December 29, 1931, Mrs. Springer wrote as follows: 
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“El Paso, Tex., Dec. 29, 1931. 
“The Bankers Reserve Life Company, 
“Omaha, Nebraska. 
“In Re: Policy No. 81240 
“Donald E. Burr, Houston, Texas. 

“Dear Sirs: 

“Owing to the fact that my brother, Donald E. Burr, of Houston, Texas, is 
at present very ill, in a hospital, here, in El Paso, Texas, he has asked me to 
straighten out his affairs. 

“T am appealing to you for the status of the above policy. 

“T am in possession of all of his papers and in them I find a policy loan agree- 
ment dated 5-4-29, attested before a notary. I am also in possession of a policy 
loan agreement and letter from your home office, dated Feb. 4th, 1931, which seems 
not to have been completed. 

“Please give me all the information possible in connection with this policy, 
together with a statement of what payments are due. 

“Please understand that my brother is unable at the present time to attend to 
his personal affairs in the least particular and I am attempting, at his request, to 
straighten them out. 

“Thanking you, I am, 


“Yours truly, 
“{Sed.]| Mrs. Victor T. Springer 
“(Stamp reading] Received Jan. 2, 1932. 
“Mrs. Victor T. Springer, 
“2520 Pershing Drive, 
“El Paso, Texas.” 


The reply reads: 
(Letterhead of the Bankers’ Reserve Life Company.) 
“Home Office, Omaha, Nebraska, 
’ “January 11th, 1932. 
“Policy #81420 
“Mrs. Victor T. Springer 
“2520 Pershing Drive 
“Fl Paso, Texas. 
“Dear Mrs. Springer: 

“Your kind letter is at hand in reference to the above numbered life insurance 
policy of your brother, D. E. Burr. 

“We regret to find that the policy lapsed on our records and is null and void 
owing to his failure to take care of the premium which came due June 13th, 1931, 
and interest due on the loan at that time. 

“That is nothing further due him under the policy as the amount of the loan 
outstanding and the cash surrender value were equal at that time. 


“Very truly yours, 
“[Sed.] R. R. Wagner, 
“R. R. Wagner, 
“RRW :C Assistant Secretary.” 


On April 7, 1932, Mrs. Springer again wrote as follows: 
“El Paso, Texas. 
“April 7th, 1932. 
“The Bankers’ Reserve Life Company, 
“Omaha, Nebraska. 
“In Re: Pol. No. 81420. 
“Dear Sir: 

“With reference to your letter dated Jan. 11th, 1932, in reply to mine of Dec. 
29th, in regard the above policy, I wish to call your attention to the condition oi 
Mr. Burr, my brother, which existed at the time and before this policy lapsed. 

“My brother is now in William Beaumont Hospital, El Paso, Texas, under 
care and treatment for dementia praecox, and has been pronounced incompetent, 
and application has been made for my appointment as gardian. 


“I wish that you would send me such papers as you deem necessary in 
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making due proof of total disability which I wish to file with you as against the 
above mentioned policy. 
“Yours truly, 
“{Sgd.] Mrs. Victor T. Springer 
“[Stamp reading] Received Apr. 9, 1932. 
The Bankers’ Reserve Life Co. 
“Mrs. Victor T. Springer, 
“2520 Pershing Drive, 
“il Paso, Texas.” 
To this letter she received no reply. 
The plaintiff recovered judgment as prayed. 


Opinion. 


[1] Upon the merits of the case appellant asserts it was a condition precedent 
to liability under the disability provisions of the contract that due proof of such 
disability be received by the Bankers’ Company at its home office (Omaha, 
Neb.) while the policy was in full force and effect and while no payment of 
premium was in default; that no such proof was made and under the automatic 
paid-up insurance provisions the assured was entitled only to the paid-up non- 
participating whole life policy for $152, which was tendered; wherefore, the 
recovery should have been limited accordingly. 

We agree with the view that under the terms of the disability provisions, 
as written, such proof or waiver thereof was a condition precedent to the right 
to rcover the benefits provided for total and permanent disability. 

[2] In considering this matter, it is pertinent first to inquire whether there 
was default in the payment of the premium due June 13, 1931, which would 
= the cancellation of the policy on July 13, 1931, as was attempted to be 
done. 


The rule in this and other jurisdictions is well established that a life insur- 
ance company will not be permitted to assert that a policy, such as is here 
involved, has been forfeited for nonpayment of a premium, if at the time such 
premium became due such company had in its possession credits accruing to 
the assured upon the policy, presently payable to him, which are sufficient to 
pay the premium. Timmerman vy. Bankers’ R. L. Co., 122 Tex. 603, 63 S.W.(2d) 
687, and cases there cited. 

The defendant’s answer shows that on June 13, 1931, it had in its possession 
credits accruing upon the policy presently payable to the assured in amount 
sufficient to pay in full the note of the assured to it and leave a balance of 
$56.46. 

On the last day of grace (July 13) allowed for the payment of the premium 
due June 13, 1931, the Bankers’ Company applied the credits to which Burr was 
entitled to the payment in full of the borrowed money, and instead of applying 
the said balance of $56.46 to the continuance of the policy as a paid-up non- 
participating whole life policy, as it was required to do by the policy, such 
company canceled the policy and appropriated said balance to its own use and 
benefit. 

Under such circumstances the law applied said balance to the payment of 
the premiums due June 13 and September 13, 1931, to prevent forfeiture of the 
policy. 

Timmerman vy. Bankers’ R. I. Co., supra. It was more than sufficient to pay 
such premiums together with the 6 per cent. interest charge during the 30-day 
grace periods. 

The allowance of a month of grace for the payment of premiums was absolute 
subject only to the payment of interest. With the credit balance applied to the 
payment of said premiums and interest, the policy remained in full force and 
effect, and a premium payment could not properly be considered in complete 
default until the last day of the grace period had passed. The period of grace 
allowed for the payment of the premium due December 13 expired January 13, 
1932. 

[3] The letter of the assistant secretary, dated January 11, 1932, coupled with 
the previous wrongful act of cancellation and appropriation of the credit balance 
constituted a denial by the Bankers’ Company of all liability under the policy 
and operated as a waiver of proof of loss. 24 Tex. Jur. p. 1111, § 292. Such waiver 
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was made while the policy was still in full force and effect and the period of 
grace allowed for payment of the December premium had not expired. The con- 
ditions of the disability provisions of the contract were thus fulfilled. 

[4] There is another view which precludes appellants upon this phase of 
the case. While the courts recognize a distinction between notice of claims for 
damages, referred to in article 5546, R. S., and formal proofs of loss required by 
insurance contracts, yet such a provision in an insuance policy which operates 
in such manner as to conflict with article 5546, is governed by such article. 
American Surety Co. v. Blaine, 115 Tex. 147, 277 S. W. 619; AEtna C. & S. Co. v. 
Austin (Tex. Civ. App.) 285 S. W. 951; Id. (Tex Com. App.) 300 S. W. 638. 

In fact it has been held unconditionally that said article applies to provisions 
of insurance contracts relating to proofs of loss. Francis v. International T. 
Ass'n (Tex. Civ. App.) 260 S. W. 938; International T. Ass’n v. Francis, 119 Tex. 
1, 23 S.W.(2d) 282; London & Lancashire Ins. Co. v. Higgins (Tex. Civ. App.) 
68 S.W.(2d) 1056. 

However, it is not necessary in this case to apply the ruling in these two 
iast-cited cases. 

[5] But we do apply the ruling in American Surety Co. vy. Blaine, supra, and 
tna C. & S. Co. v. Austin, supra, and hold that the limitation of time within 
which proof of loss through disability must be made is in conflict with article 
5546. 

In the first place, in many cases the time limitation would require the pres- 
entation of such proof in less than 90 days. If the disability occurred upon the 
last day of grace allowed for payment of a premium and such premium was not 
paid, the assured must present proof of loss at the home office of the Bankers’ 
Company before midnight of the day of disability. Provisions which so operate 
ore regarded as in conflict with the 90-day limitation prescribed by the statute. 
Citizens’ Guaranty State Bank y. National S. Co. (Tex. Com. App.) 258 S. W. 468. 

(6| The statute requires that the time limitation must be reasonable. A pro- 
vision which is unreasonable with respect to the time limit within which proof 
of loss must be furnished as applied to the facts of a particular case is contrary 
to the statute. Francis v. International T. Ass'n, supra; London & Lancashire 
Ins. Co. v. Higgins, supra. 

|7] In this case the insured became insane and thereby rendered incapable 
of complying with the requirments that he make proof of his disability. Some 
one in his behalf must later do so for him. Under the facts of this case, we also 
segard the time limitation unreasonable as a matter of law, and therefore in con- 
flict with article 5546. 

|8] For the reasons stated, we regard the time limitation as in conflict with 
the statute, and therefore invalid. Francis y. International T. Ass’n, supra. Being 
invakd, no time limitation was left, and the most appellants could insist upon in 
this respect is that proof or notice of disability be given it in a reasonable time. 
Such notice was given by Mrs. Springer’s letters of December 29, 1931, and 
April 7, 1932, and liability denied by the Bankers’ Company. The jury found that 
defendant had notice within a reasonable time, which finding is not questioned. 

For the reasons stated, the provisions of the contract relating to proof of 
loss present no defense. 

With respect to the insistence that the recovery should be limited to the 
tendered paid-up life policy, this is without merit for two reasons: 

{9] First: By its letters, all of which have not been quoted, the Bankers’ 
Company denied that anything was payable upon the policy. In their pleadings, 
the defendants persisted in this denial until the filing of their second amended 
answer filed October 4, 1934, upon the eve of trial, when for the first time the 
credit of $56.46 was admitted, and they sought to apply the same to the purchase 
of the tendered paid-up policy. It was then too late for defendants to avail 
themselves of such right. 


[10] Second: In April, 1933, the Bankers’ Company had transferred all of 
its assets to its codefendant and reinsurer. The insured could not be required 
to accept such policy from the reinsurer. The contract did not so obligate him. 

Nor could he be required to accept such a policy from the Bankers’ Company 
when such company had disposed of all its assets. It was not qualified to issue 
eontracts of insurance. 

{11] Appellants also complain of rulings upon evidence. Under the view 
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we have of the merits, the rulings present no error. In any event, the rulings 
were harmless (Rule 62a), in view of the undisputed and overwhelming evidence 
as to the insanity and disability of Burr and the date of its development. 

Nor did the court err in overruling the motion for continuance. No purpose 
would be served by discussion of the rulings upon evidence and the motion. To 
do so would unduly prolong this opinion. 

Upon the record we find no reversible error, and the judgment should be 
affirmed. It is so ordered. 


AMERICAN NAT. INS. CO. v. POINTS. No.. 3129. 
Court of Civil Appeals of Texas. El Paso. April 18, 1935. 
Rehearing Denied May 2, 1935. 
81 Southwestern Reporter (2d) 762. 
1. INSURANCE. 

Petition for anticipatory breach of contract to pay monthly disability insur- 
ance veld sufficient, as against general demurrer, to show repudiation of contract, 
and, hence, to withstand plea to jurisdiction and plea in abatement based on 
theory that pleadings only authorized recovery of monthly payments presently 
due, which were insufficient in amount to give district court jurisdiction. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. INSURANCE. 

In action for anticipatory breach of contract to pay monthly disability insur- 
ance, evidence veld insufficient to establish such repudiation so as to constitute 
anticipatory breach. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

3. INSURANCE. 

Damages cannot be awarded for anticipatory breach of contract to pay 
monthly disability insurance, in absence of finding by jury that such breach 
sccurred. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

4. INSURANCE. 

In action for anticipatory breach of contract to pay monthly disability insur- 
ance, allegations of petition stating plaintiff’s life expectancy according to mor- 
tality tables Weld not exceptionable on ground that. mortality tables were com- 
puted upon averages of those in good health. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

7. INSURANCE. 

Whether injury to insured’s arm constituted total and permanent disability 
within life policy eld for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from District Court, Grayson County; R. M. Carter, Judge. 

Action by William Clyde Points against the American National Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Brame & Brame, of Sherman, for appellant. 

Webb & Webb, of Sherman (G. P. Webb, of Sherman, of counsel), for 
appellee. 

W. B. Handley and C. J. Shaffer, both of Dallas, amici curiz. 

Pre_purey, Chief Justice. 

The statement appearing in appellant’s brief is agreed to be correct and fair 
by appellee, and we shall adopt it for the purposes of this opinion. 

“This suit was instituted in the 16th Judicial District Court of Grayson 
County, Texas, by the appellee, William Clyde Points, against the appellant, 
American National Insurance Company, on an insurance policy issued by appel- 
lant which insured the life of appellee for the sum of $2,000.00 payable on the 
death of appellee to appellee’s wife as beneficiary and providing that in the event 
of the total permanent disability of the insured the insurer will waive the 
payment of premiums during the continuance of such disability and will pay to 
the insured the sum of $20.00 six months afer receipt of due proof of such 
disability and a like sum monthly thereafter during the life of the insured and 
the continuance of his disability and providing that the insured shall at any time 
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thereafter and from time to time but not oftener than once a year on demand 
furnish to the insurer due proof of the continuance of such disability and if such 
proof is not so furnished then no further premiums shall be waived and 1 
further income shall be paid. 

“Appellee alleged that on January 6th, 1933, his left arm was crushed in 
between the flanges of two locomotive drivers and that as a result thereof he 
has lost complete use of said member and the effect of his condition causes him 
pain in other portions of his body as well as in said arm to such an extent that 
he will not be able to work and thereby he has received the total permanent 
disability set out in said policy. That at the time of his injury, he had a life 
expectancy according to the American Experience Table of Mortality of 34.63 

years, that the value of money is three per centum, that the present cash value 

of the policy for $2,000.00 figured on money valued at three per centum and the 
principal discounted at the rate of three per centum compounded annually is 
$1,270.00, that there are eight monthly installments of $20.00 each which have 
natured aggregating $160.00 and the unmatured installments payable monthly 
aggregate the sum of $9,120.00 and the present cash value thereof is $5,800.00, 
that on or about April 24, 1933, appellant denied liability under said policy and 
denied that appellee had such injury or injuries or disability as to entitle him 
to any monthly income under said policy and has failed and refused to pay 
appellee or to waive the premiums becoming due after such alleged disability, 
that thereby appellant has repudiated said contract and appellee has employed 
counsel to represent him and that $2,500.00 would be a reasonable fee for their 
services. 

“Appellant replied hy plea to the jurisdiction alleging therein that under 
appellee’s petition, if the allegations were true, he would only he entitled to recover 
the sum of $160.00 for eight matured installments with a refund of $50.50 cover- 
ing an unwaived premium making a total of the sum of $210.50; that the allega- 
tion that appellee is entitled to the sum of $20.00 per month during 33.92 years 
can form no basis for the present suit as the policy makes no provision for 
acceleration of payments nor for the waiver of premiums the due dates of which 
have not matured; that appellee’s claim for recovery of the face of the policy, 
2,000.00 less compound interest at three per cent. for 33.92 years is not supported 
by any provision of the policy, there being no provision for the acceleration in the 
payment thereof but said policy specifically providing for the payment of said 
$2,000.00 only on receipt of due proof of the death of the appellee which is not 
alleged to have occurred; and that the allegations are anticipatory and form no 
legal basis for a suit against the appellant. 

“Appellant next urged by plea in abatement that appellee’s petition alleges that 
the policy insured appellee on his life in the principal sum of $2,000.00 payable on 
his death to Beatrice Points, wife of the insured, as beneficiary named in said 
policy made a party to the suit, there is no allegation that said sum of $2,000.00 
is due under the terms of the policy, and in truth and in fact no part the eofris due 
under the terms of said policy; that appellee alleges in his petition that he was 
injured on January 6, 1933, and the alleged disability following such injury was 
permanent and total, that said policy provides for the payment of $20.00 per 
month during the time of such permanent and total disability, said $20.00 pay- 
ment to be made six months after receipt of due proof of such total permanent 
disability and thereafter a like payment monthly during the life of the insured and 
the continuance of the disability, that under the terms of such policy appellee only 
alleges the maturity of payments for eight months aggregating $160.00; that so 
much of appellee’s cause of action, if any he has, which relates to the payment of 
monthly payments in excess of $160.00 are not due and form no basis for a suit; 
that there is no acceleration clause in the policy and the payment of such $20.00 
monthly payments are contingent on his continued life and his total and permanent 
disability during such continued life; and appellant adopted and made a part of its 
plea in abatement the allegations in its plea to the jurisdiction. 

“Subject to the action of the court on said pleas, appellant answered by gen- 
eral demurrer twelve special exceptions, a general denial, and by a special denial 
specially pleading the entire provisions of the policy with reference to waiver of 
premiums, life income to insured, and benefits for total permanent disability, alleged 
that appellant is informed, and believes, that appellee was injured on January 6, 
1933, but specially denied that such injury has resulted in total permanent dis- 
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ability as that term is used in the policy of insurance, specially denied that appellee 
had furnished due proof of such total and permanent disability as is contemplated 
under the terms of the policy: specially denied that it is indebted to appellee in 
any amount under the terms of the policy and asserted that if it is indebted under 
the terms of the policy, such indebtedness does not exceed $210.50 which is far 
below district court jurisdiction and that all payments under the terms of the said 
policy are contingent, and specially denied that appellee is ever given the right to 
collect the principal amount of said policy, $2,000.00, or any part thereof but said 
sum is payable only to the beneficiary after the contingencies mentioned therein 
have occurred. 

‘After hearing evidence thereon, the Court overruled the plea to the jurisdic- 
tion and the plea in abatement to which action appellant duly excepted. The court 
also overruled the general demurrer and all twelve special exceptions to which in 
cach instance the appellant excepted. The case was tried to a jury and the Court, 
after overruling appellant’s request for peremptory instruction, appellant’s motion 
for instructed verdict, refusing appellant’s special charges Nos. 1, 2 and 3, and 
requested special issue No. 1 and overruling appellant’s objections and exceptions 
to the court’s charge, appellant’s exceptions in each instance being noted, submitted 
io the jury seven special issues which with the answers returned thereto by the 
jury are as follows: 

“1. Do you find from a preponderance of the testimony that the plaintiff suf- 
fered an injury on or about January 6th, 1933, 
with the Frisco Railroad? Answer: Yes. 

“2. Do you find from a preponderance of the testimony that the plaintiff sutf- 
fered total and permanent disability by reason of the injuries, if any, 
on January 6th, 1933? Answer: Yes 

“3. Do you find from a preponder rance of the testimony that demand was made 
or caused to be made hy plaintiff on defendant herein more than sixty days before 
suit and after proofs, if any, were furnished the defendant, that the defendant 
waive the premiums on his life policy and that he be paid twenty dollars per month 
for total and permanent disability, if any he had? Answer: Yes. 

“5. Do you find from a preponderance of the testimony that the defendant 
\merican National Insurance Company has failed and refused to pay William 
Clyde Points any money by reason of his disability, if any? Answer: Yes. 

“5. Do you find from a preponderence of the testimony that the defendant 
\merican National Insurance Company has failed to waive premiums on life policy 
on William Clyde Points? Answer: Yes. 

“6. What do you find from a preponderance of the testimony to be the present 
reasonable per centum to be allowed for money due in the future? Answer: Three 
per centum. 

“7, What do you find from a preponderance of the testimony to be a reasonable 
attorney’s fee, if any, for representation of plaintiff in this cause? 
$2,000.00.” 

Appellant filed a motion to set aside the verdict and findings of the jury, which 
was amended, and an alternative motion for new trial, which was amended, both 
of which were overruled and notice of appeal given; the court having previously 
entered judgment in favor of appellee for $9,214, with 6 per cent. interest from 
the date of judgment. Appellan: duly excepted in each instance. This case is on 
appeal on supersedeas bond duly filed and approved. Within due time, appellant 
filed certified transcript and duly authenticated Q. and A. transcript in the Court 
of Civil Appeals for the Fifth Supreme Judicial District of Texas, sitting at Dallas, 
Tex., and this case is before this court by transfer from said court. 

Opinion. 

Appellant’s brief contains 24 assignments of error and 22 propositions upon 
which it seeks a reversal of the judgment. They complain of the trial court’s 
action in overruling its plea to the jurisdiction, plea in abatement, and general and 
special exceptions to appellee’s petition; in excluding evidence of a physician as 
to what an X-ray showed; in stating in the presence and hearing of the jury that 
an offer made by appellant’s counsel was the most foolish thing that the court ever 
heard in a courthouse, and that the court was disgusted and did not want to hear 
any more of counsel’s foolishness; in rendering judgment for the anticipatory 
hreach of the contract in the absence of pleading, evidence, or a finding that appel- 


lant had unconditionally refused to comply with the contract; in rendering judg- 


in the course of his employment 


he received 


Answer: 
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ment for 12 per cent. penalty and for attorney’s fees in a suit of this character; 
in allowing interest on attorney’s fees; in refusing to charge the jury that neither 
the impairment, nor the partial, nor the total, loss of appellee’s left arm consti- 
tuted total and permanent disability within the meaning of the policy involved; 
in refusing to submit the requested issue as to whether appellee, before default 
in any premium payments, furnished appellant due proof that he had becomy 
totally and permanently disabled by bodily injury so that he was permanently, con- 
tinuously, and wholly prevented from performing any work for compensation, gain, 
or profit, or from following any gainful occupation, and that such disability had 
existed continuously for not less than 60 days: and in refusing appellant a new 
trial because of improper argument of counsel for appellee, and because of new), 
discovered evidence 


[1-3] Involved in a consideration of the trial court’s actions in overruling the 
plea to the jurisdiction, the plea in abatement and the general demurrer; and in 
rendering judgment for the monthly sums to become due in the future under the 
policy, is the question of anticipatory breach of the contract by appellant. 


The argument is advanced by appellant that, the pleadings being insufficient 
to show an anticipatory breach on the part of appellant, its general demurrer should 
have been sustained; that, there being no sufficient pleading to show a cause of 
action for the recovery of the monthly sums to become due, the amount remaining 
for which suit was brought (the monthly payments then due) was less than the 
amount necessary to give the district court jurisdiction; and that the suit should 
have heen abated because the sum sued for was below the jurisdiction of the dis- 
trict court. 

For like reason it is argued that the judgment as to such unmatured install- 
ments was erroneous. 

The judgment is further attacked because of a lack of evidence and of a find- 
ing of the jury to an anticipatory breach. 

Appellee, after pleading his injury, his total and permanent disability resulting 
therefrom, and that all premiums had been paid up to the date of the injury, 
alleged: 

“That defendant on or about 24th day of April, A. D. 1933, denied liability 
under said policy, denied plaintiff’s request and demand that the premiums be 
waived on said policy, and denied his request and demand for payment of monthly 
installments and denied that he had any such injury or injuries or that he was sick 
or disabled so as to entitle him to any monthly income as guaranteed him under 
said policy. 

“That defendant from time to time thereafter renewed all of said denials of 
liability, and requested and demanded of plaintiff all premium payments which 
plaintiff paid under protest. 

“He would further show to the court that defendant has denied all liability 
from the beginning and has failed and refused to pay the first payment due and 
nas failed and refused to waive the premiums becoming due after the disability 
and after due proof of same had been filled out and mailed to said defendant. 
That it has failed and refused to recognize the plaintiff’s right to any subsequent 
payment subsequent to the first payment. * * * 

“That the defendant has breached each and every provision of its said con- 
tract. That the defendant has undertaken to and has repudiated said contract.” 

Appellee, as to breach of the contract by appellant, testified : 

“Q. Did you have any conversation, or conversations, with a Mr. LaFlore? Or 
with anyone in his presence at any time, concerning your claim for compensation 
from the American National Insurance Company? A. Yes, sir. 

“Q. At any time after you made this claim, did you have any conversation with 
him or with anyone here in his presence, concerning whether or not the company 
would or would not recognize the claim? A. Yes, sir. 

“Q. Tell what happened please, sir? 

“Q. Well, where did that conversation occur? A. At my house. 

“Q. Did Mr. LaFlore introduce you to the gentleman? A. Yes, sir. 

“Q. To whom did he introduce you? A. To the Claims Adjuster. 

“Q. In Mr. LaFlore’s presence, did you talk to the Claims Adjuster, or have a 
conversation with him? A. Yes, sir. 

“Q. What did the Claims Adjuster say to you? 
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“Q. Did he say he would or would not recognize that claim? A. He said he 
would not, said he could not. 

“Q. Said he would not and could not? A. Yes, sir. 

“QO. Now did you ever go to the office of the American National Insurance 
Company, Sherman, Texas, with reference to your claim? A. Yes, sir. 

“Q. How many times? A. Oh, about two, or three times. 

“Q. After your injury did you mail or have mailed, or send or have sent, to the 
local office, this policy itself? A. Yes. * * * 

“Q. Well, after that did you ever receive the policy again? A. Yes, sir. 

“OQ. Who delivered it to you? A. I went up to the office and got it. 

“OQ. Who gave it to you up there? A. A Miss Gladys. 

“Q. In connection with that did they give you any letter? A. Yes, sir. 

“Q. Now, is that the letter (handing the witness a letter)? A. Yes, sir.” 

Pertinent portions of the letter which was introduced in evidence read: 

“Enclosed is the above mentioned policy which you may deliver to the insured, 
advising him that on the proofs it does not appear that he is totally and permanently 
disabled so that he is, and presumably will be, permanently, continuously and wholly 
prevented thereby for life from performing any work for compensation, gain or 
profit, or from following any gainful occupation. Therefore regret that we are 
unable to approve this claim at this time. 

“However, if the insured’s condition becomes such as to render him disabled 
as set out in the policy, and proof to that effect is submitted, we will be glad to give 
the matter further attention.” 

This letter was written on appellant’s stationery, was addressed to M. F. 
LaFlore, assistant superintendent, Sherman, Tex., and was signed by J. R. Sayres, 
claim adjuster. 

We have concluded that the pleadings above quoted were sufficient, as against 
a general demurrer, to show a repudiation of the contract, and that the court 
properly overruled the general demurrer, plea to the jurisdiction, and plea in abate- 
ment. 

We do not find, however, sufficient evidence in the record to establish such 
a repudiation as to constitute an anticipatory breach of the contract by appellant. 

The evidence above set forth shows, at most, a refusal to pay the monthls 
installments and to waive the payment of future premiums, and does not deny 
appellant’s liability under all circumstances. The letter, which appellee himself 
introduced in evidence, not only does not repudiate the contract, but expresses an 
intention to comply with its terms. 

Under this state of the evidence, the trial court erred in awarding damages 
in any amount for the anticipatory breach of the contract, and for that reason the 
judgment must be reversed and the cause remanded. Aside from the question of 
the sufficiency of the evidence, the judgment cannot he sustained in the absence 
of a finding by the jury that such breach occurred. American Bankers’ Insurance 
Co. v. Moore (Tex. Civ. App.) 73 S. W.(2d) 620. 

[4] Appellant’s exception to appellee’s petition because of the allegations 
therein as to his life expectancy was properly overruled. The petition contained 
an allegation as to his life expectancy independent of the allegations relative to the 
mortality tables. Under appellee’s theory of an anticipatory breach, the question 
of the duration of his life was pertinent. Appellant’s contention, that the allega- 
tions that appellee’s life expectancy according to the mortality tables was 34.63 
years was subject to exception because the tables, having been computed upon 
averages of those in good health, could not be used as a basis for determining 
the life expectancy of one who was totally and permanently disabled, is without 
merit. 

Mortality tables have been held admissible in cases where it was shown thai 
the person whose life expectancy was in question was in poor health. Galveston, 
H. & S. A. Ry. Co. v. Leonard (Tex. Civ. App.) 29 S. W. 955 (writ refused) ; 
Pecos & N. T. Ry. Co. v. Williams, 34 Tex. Civ. App. 100, 78 S. W. 5; Sanders 
v. Universal Life & Accident Ins. Co. (Tex. Civ. App.) 74 S. W.(2d) 301. 

The contrary holding in Huey v. American Nat. Ins. Co. (Tex. Civ. App.) 45 
S. W.(2d) 340, does not meet with our approval. 

In Galveston, H. & S. A. Ry. Co. v. Johnson, 24 Tex. Civ. App. 180, 58 S. W. 
622 (writ refused), the introduction of mortality tables was objected to on the 
ground that they had no reference to the probable duration of life of the class 
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of men to which deceased belonged, locomotive engineers. It was shown that 
the companies making up the tables considered their occupation too hazardous 
and would not insure them. The court there held that the objections urged went 
more to the weight than to the admissibility. In our opinion, the same can be 
said of the contention here. There was no error in overruling the exception. 

[5, 6] The weight of authority seems to be that X-ray photographs, like ordin- 
ary ones, are the best evidence of what is shown by them, 22 C. J. § 1245, p. 992, 
but there are decisions which hold that they are not admissible in evidence without 
an expert interpretation, while there are others holding that the opinion of experts 
as to what they show is the best evidence. See discussion, note, 77 A. L. R. 946. 

X-ray pictures have heen held to be admissible in Texas, and without requiring 
any expert explanation, 17 Tex. Jur. § 317, p. 736, and, therefore, we feel that 
we are safe in assuming that our courts adhere to the weight of authority. Li 
we be correct in such assumption, then the X-ray photographs are themselves the 
best evidence, and appellant was offering secondary evidence as to what they 
showed. Under such condition, would appellant be entitled to make proof as to 
what they showed in the absence of the X-ray photographs, by proving that 
the X-rays were taken at a hospital outside of the state of Texas, and that the 
owner thereof would not permit them to be copied in the institution or to be 
withdrawn for the purpose of copying? We have found no Texas cases directly 
in point, but have read numerous ones on the question of evidence of what is 
shown by such photographs in the absence of the photographs themselves. 

The Supreme Court of Iowa, in Daniels v. Iowa City, 191 Iowa, 811, 183 
N. W. 415, held that the trial court properly refused to permit an expert to testify 
as to what appeared in X-ray photographs of an injured leg of plaintiff. The 
photographs were not accounted for. The court based its holding upon the 
ground that no prejudice resulted, and said that they appreciated that too strict 
an application of the best evidence rule as applied to X-ray photographs was not 
desirable. 

In Patrick & Tillman v. Matkin, 154 Okl. 232, 7 P.(2d) 414, 416, the Supreme 
Court of Oklahoma held that evidence by an expert that an X-ray photograph 
showed a fracture, the X-ray itself not being in evidence and not being produced, 
was improperly admitted. The hearing under review was one before the State 
[ndustrial Commission, and the court, after reviewing cases from Iowa and 
New York, Elzig v. Bales, 135 Towa, 208, 112 N. W. 540; Marion v. B. G. Coon 
Const. Co., 216 N. Y. 178, 110 N. E. 444, 445), said: “We cannot lend our sanction 
to a rule permitting a witness to give evidence of what he found to be shown by 
an X-ray photograph not produced and not shown by competent proof to be a 
correct representation of that part of the body purported to be shown by it.” 

There was no showing in this case that the photograph itself was not avail- 
able. 

From a careful reading of the several authorities, we have reached the con- 
clusion that the evidence of Dr. Woolsey as to what the X-rays revealed should 
nave been admitted: the record showing that the photographs themselves could 
not be produced. Especially would this be true in view of the fact that Drs. 
Swofford and Rouse, witnesses for appellee, both testified as to what X-ray 
photographs of appellee’s arm revealed. 

Appellee’s allegation that unless all payments were matured appellant would 
compel him to file monthly suits for his compensation was evidently an effort 
cn his part to have the court assume jurisdiction of his suit in order to prevent 
a multiplicity of suits, and was not subject to the objection urged. 

The exception to appellee’s allegations that appellant had undertaken to and 
had repudiated its contract is also without merit. 

|7] The requested charge that neither the impairment, nor the partial, nor 
the total, loss of the use of appellee’s arm constituted total and permanent dis- 
ability within the meaning of the policy should not have been given. The 
question of whether or not the injury to appellee’s arm constituted total and 
permanent disability was for the jury to determine, and the court could not say 
as a matter of law that the injury to the arm did not, as a matter of law, totally 
and permanently disable appellee. 

The remaining questions will probably not arise on another trial, and will not 
be discussed. 

Reversed and remanded. 
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NATIONAL LIFE & ACCIDENT INS. CO. v. LEWIS et al. No. 8070. 
Court of Civil Appeals of Texas. Austin. March 6, 1935. 
Rehearing Denied April 17, 1935. 
81 Southwestern Reporter (2d) 1039. 
INSURANCE. 

Beneficiary held entitled to recover face value of lost policies upon which 
insured had ceased to pay premiums, where insurer had interpreted policies as 
providing for extended insurance to certain dates, beyond date of death of insured, 
for face value of policies, and insured had been informed of such interpretation 
and had relied thereon. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from Bell County Court; T. E. Sanderford, Judge. 

Suit by Lillie Lewis and husband against the National Life & Accident Insur- 
ance Company. From a judgment for plaintiffs, defendant appeals. 

Affirmed. 

White & Countess, of Belton, for appellant. 

De Witt Bowmer, W. A. Shofner, and Byron Skelton, all of Temple, for 
appellees. 

3LAIR, Justice. 

Appellee Lillie Lewis, the sister and beneficiary of Albert Dabney, deceased, 
sued appellant upon its two policies of insurance, the first, issued June 1, 1925, for 
the face value of $177, and the second, issued January 10, 1927, for the face value 
of $240, each insuring the life of Albert Dabney. The trial to the court without 
a jury resulted in judgment for appellee for $417, with 12 per cent. statutory pen- 
alty, and $140 attorney’s fees. 

Appellant presents twelve propositions, neither of which is sustained. The 
liability on the policies turned upon the issue of whether they had a paid-up value 
of only $62.50, as contended by appellant, which amount it tendered into court; or 
whether the policies provided for extended insurance for the face value of the 
policies beyond the date of the death of Albert Dabney, as contended by appellee, 
and found by the trial court. 


Appellee alleged, and her proof tended to show, that the two original policies 
were lost, and certificates were issued to the insured reciting that fact, giving their 
respective numbers; but no provisions of the policies were shown in the certificates. 
\ll premiums were paid on the policies until about June 22, 1931, when the insured 
ceased to pay the premiums due, and about this date the local agent of appellant 
took up the certificates and either sent them to appellant’s district office at Waco, 
Tex., its home office being in Nashville, Tenn., or wrote a letter giving a descrip- 
tion of the certificates, for the purpose of ascertaining whether such policies pro- 
vided for extended insurance; the amount and the date to which such insurance 
would be extended in consideration of the premiums already paid, or in consider- 
ation of the cash reserve value of the policies. The certificates were gone about a 
month from the possession of the insured. The local agent testified that if he 
sent the certificates along with his letter of inquiry concerning extended insurance, 
they were returned with a slip of paper attached to each certificate, giving him the 
following information: As to the first certificate, the notation, “three years, 282 
days from June 22, 1931”; and as to the second certificate, the notation, “extended 
to October 11, 1934.” The agent testified that it was his best recollection that he 
sent the certificates along with his letter of inquiry; but that if he did not, then 
the aforementioned information was furnished him on slips of paper sent by the 
district office at Waco, Tex., in answer to his inquiry as to whether the lost pol- 
icies provided for extended insurance, and for what amount, and the period of 
extension; and that such information was obtainable from records kept in the dis- 
trict office at Waco. After the certificates were returned with this information, the 
agent wrote in ink on the first certificate the words and figures, “3 years, 282 days 
from 6/22/31"; and on the second certificate he wrote the words and figures, “Pd. 
to Oct. 11, 1934,” and redelivered the certificates thus indorsed to the insured, and 
told him and appellee that the insured would not have to pay any more premiums 
mn the policies until after said dates; and that the insurance for the face value of 
each policy was extended to said dates. Albert Dabney died February 9, 1933, 
before the expiration date of the extended insurance. 

This evidence authorized the trial court to find and conclude that appellant 
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interpreted its contracts of insurance as providing for extended insurance beyond 
the date of the death of the insured for the face value of the policies. Under this 
theory of liability appellant did not change the terms or provisions of the original 
policies, but merely interpreted them as providing for extended insurance to the 
lates mentioned on the slips returned by the district office with the certificates. 
The original policies were lost, and appellant alone knew their contents or pro- 
visions, and having interpreted them upon the inquiry of the insured as providing 
for extended insurance to the dates mentioned, and the insured having been 
informed of that interpretation, and having relied upon same, appellant should not 
be permitted to give a contrary interpretation of the policies after the death of the 
insured 

The judgment of the trial court will be affirmed. 

Affirmed. 


MOST WORSHIPFUL GRAND LODGE FREE & ACCEPTED MASONS OF 
TEXAS et al. v. HAYES et al. No. 11608. 
Court of Civil Appeals of Texas. Dallas. April 13, 1935. 
82 Southwestern Reporter (2d) 411. 
1, INSURANCE. 


Where no insurance policy is issued, the constitution and laws of a fraternal 
benefit association constitute the contract between the association and a member. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

2. INSURANCE. 

Where constitution of a fraternal benefit association named wife of deceased 
member as beneficiary subject to limitations regarding her relationship with deceased, 
such limitations are contractual and must be complied with to secure benefits. 

(For other cases, see Insurance, Dec. Dig. § 771.) 

3. INSURANCE. 


Where deceased member of fraternal benefit association knew that limitations 
in association’s constitution would prevent wife who was not living with husband 
from collecting benefit, wife could have no rights superior to deceased and could 
not recover. 

(For other cases, see Insurance, Dec. Dig. § 771.) 

4. INSURANCE. 


Fraternal benefit association was not required to pay death benefit to legal wife 
of deceased member who was not living with member as required by constitution 
of association when association had paid woman whom deceased had fraudulently 
represented as his wife. 

(For other cases, see Insurance, Dec. Dig. § 798.) 

5. INSURANCE. 

Insurer can waive the invalidity of a contract by treating it as valid after 
acquiring knowledge of facts which would render contract invalid, but insurer need 
not on notice of some fact not constituting knowledge of the falsity of the state- 
ments on which a policy is issued, inaugurate an investigation and exercise diligence 
to ascertain whether such representations were true. 

(For other cases, see Insurance, Dec. Dig. § 377[1, 3].) 

6. INSURANCE. 

Negligence of fraternal benefit association in not demanding production of 
marriage certificate before acceptance of a member who made reputed wife his 
beneficiary was not a waiver or ratification of applicant’s fraudulent representation 
as to his marital status so as to validate contract. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 


Error from County Court at Law, No. 2, Dallas County; John A. Rawlins, 
Judge. 

Action by Rolland Hayes and others against the Most Worshipful Grand Lodge 
Free & Accepted Masons of Texas and others. Judgment for the plaintiff Alonzo 
Haves, and defendants bring error. 


Reversed and rendered. 
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Mike E. Smith and John O. Ragan, both of Ft. Worth, and House, Wilson & 
House, of Dallas, for plaintiffs in error. 
Currie McCutcheon, of Dallas, for defendants in error. 


METROPOLITAN LIFE INS. CO. v. PRIBBLE. No. 13129. 
Court of Civil Appeals of Texas. Fort Worth. March 15, 1935. 
Rehearing Denied May 3, 1935. 
82 Southwestern Reporter (2d) 414. 
2. INSURANCE. 

“Total and permanent disability” within group policy, of insured, who had spent 
entire mature life as railroad switchman, existed prima facie if insured was totally 
and permanently disabled from performing work or engaging in occupation he was 
engaged in at time of injury. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. INSURANCE. 

Under group policy deferring monthly disability payments until three months 
after notice of loss, judgment for payments beginning with date of injury as date 
of notice was erroneous, where date of notice was disputed, and judgment was 
reformed so as to start payments as of date insurer admitted receiving notice. 

(For other cases, see Insurance, Dec. Dig. § 597.) 

On Motion for Rehearing. 
5. INSURANCE. 

Where employee group policy was executed in New York, but certificate of 
insurance was delivered to employee and premiums were collected in Texas, con- 
tract was governed by laws of state and insured was entitled to penalty and attor- 
neys’ fees, though New York laws did not authorize them. 

(For other cases, see Insurance, Dec. Dig. § 147[3].) 


Appeal from District Court, Tarrant County; Marvin H. Brown, Judge. 

Suit by Oscar H. Pribble against Metropolitan Lifé Insurance Company. From 
a judgment for plaintiff, defendant appeals. 

Modified and affirmed. 

Leake, Henry & Young, of Dallas, for appellant. 

McLean & Scott and Glover Johnson, all of Fort Worth, for appellee. 

LATTIMORE, Justice. 


The policy provided for total and permanent disability benefits to an insured 
who “has become so disabled as a result of bodily injury or disease as to be pre- 
vented permanently from engaging in any occupation and performing any work for 
compensation or profit.” 

The issue submitted to the jury inquired if plaintiff was “incapacitated from 
performing the usual tasks of a workman by such injury.” 

We therefore inquire whether such submission fairly encompasses a reasonable 
construction of the language of the policy. Manifestly, a literal enforcement of this 
clause would practically nullify it. No person could qualify for compensation under 
it unless he were totally paralyzed and even such a one might get a side show job 
on the “midway.” The courts, therefore, have attempted to work out a fair con- 
struction bearing in mind the situation of the parties and the recognized objects of 
the parties in making the contract. Hefner v. Fidelity Co., 110 Tex. 596, 160 S. W. 
330, 222 S. W. 966. 

The language of the charge is in substance and almost verbatim as approved by 
several —, cases which arose under the workmen’s compensation acts. Article 
8306, § 10, R. S. Western Indemnity Co. v. Corder (Tex. Civ. App.) 249 S. W. 316; 
Bishop v. Millers’ Indemnity Underwriters (Tex. Civ. App.) 254 S. W. 411; Georgia 
Casualty Co. v. Ginn (Tex. Civ. App.) 272 S. W. 601, 603. Under such insurance 
every employee of the subscriber, save certain officers of a corporation, is a ae 
man within the provisions for compensation. Article 8309, § la (1925) R. S. The 
policy here in suit is not such, but is a group policy issued to employees oN a rail- 
road which is not within the scope of the Workmen’s Compensation Act, and hence 
it is argued that to force liability on appellant, stipulating for incapacity ‘ ‘to engage 
in any occupation” or “any work for compensation or profit” upon a jury verdict 
only that appellee is “incapacitated from performing the usual tasks of a work- 
man,” is an undue restriction on the contract. In Commonwealth Bonding & Casualty 





1268 The Insurance Law Journal, Vol. 85 [Dec., 1935 


Co. v. Bryant, 240 S. W. 893, and Hefner Case, supra, the Supreme Court construed 
a policy which by its language contracted for payment upon disability to perform 
the duties of the insured’s occupation. That is not the language of this policy, but in 
Great Southern Ins. Co. v. Johnson, 25 $.W.(2d) 1093, 1094, the B Section of the 
Commission of Appeals, in an opinion approved by the Supreme Court and in con- 
struing a policy contracting against disability “from performing any work for 
compensation or profit or from following any gainful occupation,” which is almost 
verbatim the language of the policy now befcre us, said: “The rule announced by 
Judge Greenwood in that case [Bryan’s Case] applies here.” In Winters Mutual 
Aid Ass’n v. Reddin (Tex. Com. App.) 49 S.W.(2d) 1095, 1098, Mr. Justice Sharp, 
then a member of Section A of the Commission of Appeals, construing a policy 
which provided for benefits “in the event of the Insured becoming totally and per- 
manently disabled,” and passing upon the court’s charge, said: 

“In substance, the jury is instructed that, if they find J. E. Reddin is suffering 
from impairment of his feet of such nature as renders him unable to perform all 
labor and work necessary to be done to successfully follow the occupation of a 
tenant farmer or barber and all other substantial occupations open to a laboring 
man, then the said Reddin would be totally disabled within the meaning of the ques- 
tion. This statement is clearly erroneous. Commonwealth Bonding & Casualty Ins. 
Co. v. Bryant (Tex. Sup.) 240 S. W. 893; Great Southern Life Ins. Co. v. Johnson 
(Tex. Com. App.) 25 $.W.(2d) 1093, 1097. Judge Greenwood in the case of Com- 
monwealth Bonding & Casualty Co. v. Bryant, supra, states the rule clearly upon 
this question in the following language: “The language of the policy is fairly and 
justly susceptible of the interpretation, which, we think, should be given to it, that 
the larger indemnity was promised if the injuries rendered the insured substantially 
unable, in the exercise of ordinary care, to perform every material duty pertaining 
to his occupation. Fidelity & Casualty Co. v. Getzendanner, 93 Tex. 487, 53 S. W. 
838, 55 S. W. 179, 56 S. W. 326; Fidelity & Casualty Co. v. Joiner (Tex. Civ. App.) 
178 S. W. 806, 808 (W. of E. ref.) ; North American Accident Ins. Co. v. Miller 
(Tex. Civ. App.) 193 S. W. 750, 755 (W. of E. ref.) ; 14 R. C. L. 1316; 5 Joyce on 
Insurance (2d Ed.) § 3032 (c); Foglesong v. Modern Brotherhood of America, 121 
Mo. App. 548, 97 S. W. 240: Lobdill Vv. Laboring Men’s Mutual Aid Ass’n, 69 Minn. 
14, 71 N. W. 696, 38 L. R. A. 537, 65 Am. St. Rep. 542.’ , 

“Judge Ryan, in the case of Great Southern Life Ins. Co. v. Johnson, supra, 
held: ‘A policy requiring payment for total disability ordinarily is not one of 
indemnity against loss of income but against loss of capacity to work. 6 Cooley’s 
Briefs on Insurance (2d Ed.) 5536. “Total disability” is necessarily a relative mat- 
ter, and must depend chiefly on the peculiar circumstances of each case and on the 
nature of the occupation or employment and the capabilities of the person injured. 
It does not mean absolute physical disability of the insured to transact any kind of 
business pertaining to his occupation, but exists if he is unable to do any substantial 
portion of the work connected therewith. Id. 5539.’ This assignment should be sus- 
tained.” In that case the application showed the insured to be a barber and had been 
a tenant farmer. 

[1-3] An examination of the opinion of Justice Funderburk in the Reddin Case, 
which opinion was the basis of the writ of error which brought that case before the 
Supreme Court, shows that the Court of Civil Appeals held that “the loss and dis- 
ability against which the indemnity is provided in this contract relate to the occu- 
pation in which the insured is employed at the time of the sickness or injury result- 
ing in the loss or disability.” Winters Mut. Aid Ass’n v. Reddin (Tex. Civ. App.) 
31 S.W.(2d) 1103, 1106. While the Supreme Court held the charge erroneous 
hecause general in a case submitted on special issues, the language of Justice Sharp’s 
opinion, in connection with the other opinions above cited, shows that total and per- 
manent disability in our case exists prima facie if the insured is totally and per- 
manently disabled from performing the work or engaging in the occupation which he 
was performing at the time the insurance was issued; the work or occupation in 
which he was engaged at the time of injury. It may be that in a proper case the 
issue may be broadened if the life history of the insured shows him able by training 
and experience to earn by some other work or occupation, a “proportionately equal” 
livelihood; but we are not called on to pass on the latter, for in this case the whole 
evidence shows that appellee has spent his entire mature life working as a railroad 
switchman and that his efforts to turn to other means of livelihood since his injuries 
have met with unqualified failure. We therefore overrule the assignments of error 
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directed at the charge and without discussion of the well-settled rule that “per- 
manent” does not call for a definition where the charge relating to an insured 
shown to be only fitted to earn a living as a workman, as in this instance, includes 
the principle that his disability be such that he cannot procure and retain employ- 
ment. See all the cases cited supra; also, Kemper v. Police & Firemen’s Ins. Ass’n 
(Tex. Com. App.) 44 S.W.(2d) 978; Texas Employers’ Ins. Ass’n v. Ray (Tex. Civ. 
App.) 68 S.W.(2d) 290. 

[4] The payments were not due on this policy until three months after proof of 
loss was furnished the appellant. There is a disputed fact issue as to when this 
notice was given. No issue thereon was submitted to the jury, but the court gave 
appellee judgment for monthly payments beginning with the date of injury as the 
date of notice. We believe this to be error. Appellee in his brief requests that in the 
event we so find, we do not remand the cause but reform the judgment so that the 
first payment be due three months after March 28, 1933, at which latter date the 
appellant admits receiving proof of loss. Accordingly, the judgment of the trial court 
is reformed to award appellee judgment against appellant in the sum of $1,536.30, 
with interest at 6 per cent. per annum from January 3, 1934. 

As so reformed, the judgment of the trial court is affirmed at the cost of appci- 
lee. 

The costs of the trial court are taxed against appellant except that the attorneys’ 
fees, which are reduced to the sum of $270, and in said amount are a part of the 
$1,536.30, aforesaid. 

On Motion for Rehearing. 


[5] We did not discuss the allowing of attorneys’ fees against a foreign cor- 
poration. The group policy issued to appellee’s employer is claimed to have been 
cousummated beyond the bounds of Texas. The policy issued to the appellee under 
and as a part of said group policy and without which appellant did not insure 
appellee, was issued in Fort Worth, Tex., and there delivered. Such policy so 
delivered to appellee is subject to the laws of Texas providing for attorneys’ fees. 
This rule was fully discussed by us in Metropolitan Life Ins. Co. v. Worton, 70 
S.W.(2d) 216, and writ was refused by the Supreme Court. 

The motion is overruled. 


FIRST TEXAS PRUDENTIAL INS. CO. v. RYAN et al. No. 1544—6337. 
Commission of Appeals of Texas, Section B. May 15, 1935. 
82 Southwestern Reporter (2d) 635. 
2. INSURANCE. 


Where insurance policy is wrongfully canceled by insurer, insured may 
compel its reinstatement by proper proceeding in equity. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

3. INSURANCE. 

Where insurance policy was wrongfully canceled for nonpayment of 
premiums, insured is entitled to have policy declared in force on payment of 
premiums due. 

(For other cases, see Insurance, Dec. Dig. § 365]2].) 

4. INSURANCE. 

Insurance policies are “contracts” governed by the same rules as other 
contracts. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

6 INSURANCE. 

Attempted cancellation by insurer of life policy for nonpayment of premiums 
during insured’s insanity contrary to terms of policy held void and without 
effect on continuance in force of policy without payment of premiums during 
insured’s insanity. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

7. INSURANCE. 

Forfeiture conditions contained in insurance policy must be strictly con- 
strued against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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8. INSURANCE. 

An insane person is incompetent to surrender or assent to a surrender of a 
policy on his own life. 

(For other cases, see Insurance, Dec. Dig. § 241.) 
11. INSURANCE. 

Where insurer had wrongfully attempted to cancel life policy and insured 
sued to have policy reinstated and offered to do equity, tender of premiums 


accruing during pendency of suit held unnecessary, since policy could be rein- 
stated on payment of amount found to be due by court. 


(For other cases, see Insurance, Dec. Dig. § 370.) 
Error to Court of Civil Appeals of Fourth Supreme Judicial District. 


Suit by Lee Ryan and others against the First Texas Prudential Insurance 
Company. Judgment for plaintiffs was affirmed by the Court of Civil Appeals 
148 S.W.(2d) 750], and defendant brings error. 


Judgments affirmed. 


Templeton, Brooks, Napier & Brown, of San Antonio, for plaintiff in error. 


Conger & Conger, of San Antonio, for defendants in error. 

Ryan, Commissioner. 

The trial court’s findings of fact, approved by the Court of Civil Appeals, 
are substantially as follows: 

On September 20, 1927, plaintiff in error issued to defendant in error Lee 
Ryan, aged twenty-four, a life insurance policy in the sum of $1,000, naming 
Mary Ryan, his mother, as beneficiary, same being a twenty-year payment life 
policy with annual premium of $24.19, payable annually, semi-annually, quarterly, 
or monthly. It contained a rider providing, among other things, that if no 
premium is in default and before the policy anniversary on which the insured’s 
age at nearest birthday is sixty years, the company shall receive due proof of 
the insured’s disability, as thereafter defined, the company will then waive the 
premium as it may thereafter became payable under the policy and will pay to 
the insured, or, if insanity be the cause of disability, to the beneficiary, a monthly 
income of $10 the first payment to be made upon approval of proof of disability 
and subsequent payments on the tenth day of each succeeding month during the 
continuance of such disability or until the maturity of the policy; the premiums 
so waived and the disability income so paid shall not be deducted from the 
amount of insurance and the loan and cash values shall increase from year to 
year as though the premiums were being paid in cash. 

Total and permanent disability of the insured within the meaning of the 
policy is defined as either (1) disability caused by bodily injury or disease which 
totally and continuously prevents the insured and presumably will permanently 
prevent him from performing any work for compensation or profit or from follow- 
ing any gainful occupation, provided such disability has at the time of the receipt 
cf proof thereof existed for not less than sixty days; or (2) disability caused by 
bodily injury or disease which totally and continuously prevents the insured 
from performing any work for compensation or profit or from following any 
gainful occupation and has continuously so prevented him for a period of not 
less than six months immediately preceding the date of receipt of proof thereof. 

Lee Ryan was admitted to the San Antonio State Hospital for treatment as 
insane on February 7, 1929, and was continuously confined in said institution 
fram that date until May 17, 1930, when he was discharged as cured; during the 
period of confinement he was insane within the meaning of the policy, and by 
reason thereof totally and continuously prevented from performing any work for 
compensation or profit or from following any gainful occupation, said condition 
was presumably permanent and existed for more than six months before the 
making of proof and giving of notice thereof, such proof and notice having been 
tnade to the company on November 7, 1929. 

The company attempted to forfeit the policy for failure to pay the premium 
due on June 20, 1929, and attdmpted to so notify Lee Ryan of its action in declar- 
ing said policy forfeited; plaintiff by his next friend, E. G. Le Stourgeon, and 
George L. Conger, his attorney, used due diligence, after being informed of the 
condition of the policy, to make due proof of the insured’s insanity, and to make 
demand for reinstatement thereof and for benefits thereunder, and to institute 
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suit thereon on the company’s refusal to so reinstate and pay the benefits there- 
under. 


Having been insane from February 7, 1929, to May 17, 1930, there would 
have accrued to Mary Ryan, beneficiary, at $10 per month, as provided in the 
policy, the sum of $153.33; the premium accrued from May 17, 1930, when the 
‘insured recovered his sanity, to the date of judgment below, amounts to $19.47. 


Because of the company’s refusal to reinstate the policy and pay the benefits 
thereunder, employment of counsel became necessary—$100 being a reasonable 
jee. 

The suit was originally instituted by Le Stourgeon, as next friend, but on 
March 27, 1931, averring recovery of sanity since May 17, 1930, by amended 
petition, Lee Ryan, joined by his mother, Mary Ryan, and her husband, C. C. 
Ryan, became plaintiffs; recovery was sought by Mary Ryan for the sum of 
$10 per month from February 7, 1929, to May 17, 1930, and by Lee Ryan for the 
reinstatement of said policy as of its original date and compliance with its terms 
and conditions and attorney’s fee. He alleged readiness, ability, and willingness 
to pay all premiums due since the time of his restoration to sanity when the 
policy is reinstated. 


The company excepted generally and specially to the petition, pleaded 
general denial, and specially that the plaintiff has never been insane, but has 
been sane at all times and mentally capable of performing work for compensa- 
tion or profit and has been so engaged at several times since February 7, 1929; 
that the policy lapsed because of nonpayment of premium due on June 20, 1929. 


Trial before the court without a jury resulted in judgment awarding Mary 
Ryan the sum of $153.33, reinstatement of the policy of insurance upon payment 
by Lee Ryan of the sum of $19.47 to cover premiums accrued since May 17, 
1930, and recovery by him of the sum of $100 for attorney’s fees incurred by 
him, which judgment was affirmed by the Court of Civil Appeals. 48 S.W.(2d) 
750, 752. 

Opinion. aap 

{1] 1. The findings of fact, supported, as they are, by evidence are conclusive 
on us. 


Plaintiff in error misconstrues the effect of the opinion of the Court of 
Civil Appeals, on motion for rehearing, wherein it is said: “Neither the findings 
of fact nor the conclusions of law were excepted to by appellant, and they 
reflect the testimony and the law appropriate to them, and they are binding 
upon appellant. The latter knew the condition of Lee Ryan, knew that no 
premiums were due, and yet made an attempt in violation of the terms of the 
contract to destroy the same.” Plaintiff in error erroneously contends “it is 
evident therefrom that the Court of Civil Appeals refused to review such findings 
4 fact and conclusions of law.” 


In Temple Hill Development Co. y. Lindholm (Tex. Com. App.) 231 S. W. 
321, it was held that where trial is before court without jury and judgment is 
excepted to, it is not necessary that exception be also taken to the court’s find- 
ngs of fact and conclusions of law as a prerequisite to review under due assign- 
ments of error; it was held also that findings of fact are not conclusive on 
appeal where a statement of facts appears in the record. 

In that case the Court of Civil Appeals affirmed the judgment of the trial 
court (212 S. W. 984) without determining whether the facts support the judg- 
ment, or without testing the court’s findings by the evidence as disclosed by the 
statement of facts. The cause was remanded to the Court of Civil Appeals to 
nass on the sufficiency of the evidence to support the judgment. 

In the instant case, a statement of facts appears in the record, and the 
Court of Civil Appeals not only adopted certain findings of fact as made by the 
trial court, but in the last paragraph of its main opinion, said: “The sixth, 
seventh, eighth, and ninth propositions assail the findings of fact and are over- 
ruled. The facts fully sustain the findings of the trial judge,” thus expressly 
negativing the contention of plaintiff in error, and expressly sustaining the 
findings of the trial court; the conclusion is inescapable that the approval 
necessarily followed a consideration of the statement of facts. Again, the court 
states, on motion for rehearing, that the findings, though not excepted to, reflect 
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the testimony, which conclusion could, of course, not have been reached, unless 
the court had considered the testimony. 

[2] 2. When a policy is wrongfully canceled by the insurer, the insured may 
compel its reinstatement by proper proceeding in equity. 3 Joyce Law of Insur- 
ance (2d Ed.) p. 2808, 6 Couch Cyc. Ins. Law, p. 5066; Id., vol. 8, p. 6517; 5 
Cooley’s Briefs on Insurance (2d Ed.) p. 4692; 32 C. J., p. 1263, par. 461; 14 
R. C.L., p. 1014. 

[3] For a wrongful cancellation for nonpayment of premiums, the insured is 
entitled to have the policy declared in force upon the premiums due being paid. 
6 Couch Cyc. Ins. Law, p. 5069. 

[4, 5] Insurance policies are contracts governed by the same rules as other 
contracts. 24 Tex. Jur. 696; 8 Couch Cyc. Ins. Law, p. 6510. A court of equity 
may set aside a forfeiture and may compel specific performance of agreements 
with reference to such policies. 24 Tex. Jur., p. 1189, pars. 344, 345; Republic 
Insurance Co. v. Poole (Tex. Civ. App.) 257 S. W. 624. 

16] The company declared the policy canceled at a time when the insured 
was insane, because of nonpayment of a premium installment, contrary to its 
own provisions that in case of the insured’s insanity, such payments are waived; 
the attempted cancellation was therefore inoperative and the policy remained in 
force during the entire period of the insured’s insanity, the premium payments 
being waived and forgiven. 

[7, 8] Forfeiture conditions contained in an insurance policy must be 
strictly construed against the insurer. Dumphy v. Assurance Co., 107 Tex. 
107, 174 S. W. 814; Phoenix Insurance Co. v. Trust & Savings Bank (Tex. Civ. 
App.) 248 S. W. 819. An insane person is incdmpetent to surrender or assent 
to a surrender of a policy on his own life. 8 Couch Cyc. Ins. Law, p. 5060. 

(9| 3. Plaintiff in error argues here that the policy became ineffective for 
the reason that premiums were not paid by the insured after his restoration to 
sanity. No such contention seems to have been made in the tial court. Plaintiff 
in error pleaded lapsing of the policy solely and only because of “the nonpay- 
ment of premiums due on the 20th day of June, 1929; that though due notice 
was given of the due date of the premium, as set out in the policy of insurance, 
the plaintiff failed and refused to pay the same and knowingly permitted the 
policy to lapse at that time.” Plaintiff in error is confined to the ground for 
cancellation specifically pleaded by it and other grounds, not pleaded, cannot be 
considered. 

At that time the insured, as found by the court, was insane, and under the 
terms of the policy then owed no premium, and therefore such attempted can- 
cellation was futile and the policy remained in force. 

The record discloses no subsequent attempt to cancel the policy for any 
subsequent default by the insured after his restoration to sanity and none is 
pleaded. 

It does appear, however, that in the petition upon which the case was tried 
the insured offered to pay all premiums legally due by him since his recovery 
and the trial court in its judgment made provision therefor. 

[10] When either party to a contract gives notice to the other that he will 
not comply with its terms, ordinarily, the other need not in action thereon 
allege or prove tender of performance. National Life Ins. Co. v. Eggleston 
(Tex. Civ. App.) 195 S. W. 942; 32 C. J. 1307, par. 544; 62 C. J. 657, par. 5. 

}11] It would have been useless for the insured to have tendered in actual 
cash each premium payment, pendente lite, in view of the company’s treating the 
policy as canceled—the entire controversy being then pending in a court compe- 
tent to give proper relief to all parties. If, as insisted by the company, the 
policy was canceled, the insured owed no premiums; if, as insisted by the insured, 
the policy had not been legally canceled, he offered to pay such premiums. 
Whether the policy had or had not been legally canceled was the justiciable ques- 
tion involved in the case and, of course, the offer to do equity by pay the premiums 
when the amount thereof might be ascertained and accruing in the future, was 
all that could be required of the insured. Ball v. Belden, 59 Tex. Civ. App. 29. 
126 S. W. 20; Moore v. Brown, 46 Tex. Civ. App. 523, 103 S. W. 242; West- 
chester Ins. Co. vy. Robinson (Tex. Civ. App.) 192 S. W. 793; Gardner v. Randell, 
70 Tex. 453, 7 S. W. 781; 58 C. J. 1163, par. 488. 

We are of opinion that a correct judgment was rendered in the trial court 
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and correctly affirmed by the Court of Civil Appeals, and said judgments are 
affirmed. 


Opinion adopted by the Supreme Court. 


SOVEREIGN CAMP, W. O. W. v. ALSTON. No. 1596. 
Court of Civil Appeals of Texas. Waco. April 25, 1935. 
Rehearing Denied May 16, 1935. 
82 Southwestern Reporter (2d) 710. 
INSURANCE. 
Fraternal insurance certificate must, in case of doubt, be construed most 
strongly against insurer. 
(For other cases, see Insurance, Dec. Dig. § 726.) 
2. INSURANCE. 


In ascertaining meaning of fraternal insurance certificate, different provisions 
must be harmonized and given effect if possible, and intent of the parties enforced. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

3. INSURANCE. 

Where substitute fraternal certificate, issued in 1929, provided for extended 
insurance values after 36 monthly payments, and that nonforfeiture values should 
be computed as if certificate had been issued on April 1, 1923, insured held not 
entitled to extended insurance values until making of 36 payments after issuance in 
1929, since provision that nonforfeiture values should be computed as if certificate 
had been issued on April 1, 1923, merely fixed date to be used as basis for purpose 
of computing amount of nonforfeiture values, and not date when they should 
become available. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

Appeal from District Court, Gregg County; Walter L. Wray, Special Judge. 

Action by J. E. Alston against Sovereign Camp, of the Woodmen of the 
World. From a judgment for plaintiff, defendant appeals. 

Reversed and rendered. 

Young, Stinchcomb & Kenley and Earl Sharp, all of Longview, for appellant 

M. H. Gibson and Cecil Storey, both of Longview, for appellee. 


GREAT SOUTHERN LIFE I CO. v. MAJORS. No. 2748. 
Court of Civil Appeals of toon Beaumont. May 10, 1935. 
Rehearing Denied May 15, 1935. 
82 Southwestern Reporter (2d) 760. 
INSURANCE. 

Premium note, providing for extended insurance from due date of premium 
if note were not paid when due, and limiting insured’s liability thereon to half of 
principal, and provision of life insurance policy that it should be void and insurance 
cease, except as to extended insurance, limited to cash value and reserve on matur- 
ity date of unpaid premium or note, if not paid on due date, held not to show par- 
ties’ intent that note should be accepted in lieu of cash and proceeds charged into 
cash value and reserve, as required to extend insurance beyond insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

2. INSURANCE. 

Premium note represents premium, and failure to pay note has same effect as 
nonpayment of premium, in absence of contrary provision in note or life insurance 
policy. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

Appeal from District Court, Shelby County; T. O. Davis, Judge. 

Action by Callie Ann Majors against the Great Southern Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Vinson, Elkins, Sweeton & Weems, of Houston, for appellant. 

Davis, Avery & Wallace, of Center, for appellee. 
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CONNECTICUT GENERAL LIFE INS. CO. v. BANDERBEE. No. 2741. 
Court of Civil Appeals of Texas. Beaumont. April 25, 1935. 
82 Southwestern Reporter (2d) 764. 
2. INSURANCE. 


Where widow sued on group policy as community survivor and sole heir of 
deceased husband and on trial it developed that deceased left four minor children 
by common-law marriage, children held necessary parties. 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 

Appeal from District Court, Jefferson County; Geo. C. O’Brien, Judge. 

Action by Viney Banderbee against the Connecticut General Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and 1emanded. 

John G. Tucker, Orgain, Carroll & Bell, and Ewell Strong, all of Beaumont, 
for appellant. 

D. E. O’Fiel, of Beaumont, for appellee. 

WALKER, Chief Justice. 

This was a suit by Viney Banderbee, surviving wife of Frank Banderbee, 
against appellant, Connecticut General Life Insurance Company, upon a policy of 
insurance issued by appellant to Frank Banderbee containing the following condi- 
tions of payment: “The Connecticut General Life Insurance Company of Hartford, 
Connecticut (hereinafter called the Company) hereby agrees on receipt of due 
proof of death or of permanent total disability as hereinafter defined, occurring 
before age sixty, of any employee of Gulf Oil Corporation or any of its subsidiary 
companies (hereinafter called the Employer) to pay the sum specified in the follow- 
ing schedule, provided such death occurs or permanent total disability begins while 
the employee is covered under the terms of this policy.” 

The policy was canceled by appellant on the 27th day of February, 1931. The 
theory of appellee’s petition was that prior to the date of cancellation, while the 
policy was in full force and effect, Frank Banderbee suffered a total permanent dis- 
ability as a result of injuries which subsequently in November, 1931, caused his 
death. The following issues were submitted to the jury, answered as indicated : 

“Special Issue No. One: From a preponderance of the evidence find whether 
the said Frank Banderbee, on or before February 27th, 1931, suffered from any 
injuries, sickness or disease, if any. Answer: Yes. 

“Special Issue No. Two: From a preponderance of the evidence find whether 
such injuries, sickness or disease, if any totally disabled him. Answer: Yes. 

“Special Issue No. Three: From a preponderance of the evidence find whether 
such injuries, sickness or disease, if any, on or before February 27th, 1931, so 
totally disabled him as to continuously prevent him from performing any occupa- 
tion for wages or profit. Answer: Yes. 

“Special Issue No. Four: From a preponderance of the evidence find whether 
such total disability, if any, continued throughout the life of the said Frank Ban- 
derbee. Answer: Yes. 

“Special Issue No. Five: From a preponderance of the evidence find what 
amount of insurance, if any, was payable, if any, under said certificate and policy 
in evidence. Answer by stating the amount. Answer: $2,250.00. 

“Special Issue No. Six: From a preponderance of the evidence find what the 
age of the said Frank Banderbee was at the time of the beginning of such total 
disability, if any. Answer: 41 years. 

“Special Issue No. Seven: From a preponderance of the evidence find whether 
the disability of the said Frank Banderhbee, if any he had, would have been 
improved during his lifetime by proper medical treatment, to the extent that same 
would not be total as said term is explained herein. Answer: No.” 


On the verdict of the jury and the testimony judgment was entered in favor 
of appellee “individually and as the surviving wife of Frank Banderbee” for the 


sum of $2,250, with interest at the rate of 6 per cent. per annum from the 27th day 
of February, 1931. 


[1] On the theory of her petition that she was the sole heir of her deceased 
husband, it was a violation of article 3716, R. S. 1925, to permit appellee to testify 
that her husband had not received an injury prior to 1931; that he never had a 
doctor until he fell at the refinery in 1930; that in 1930 he was brought home and 
she called Dr. Gibson and that the doctor treated Frank Banderbee and came to 
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see him one whole week; that her husband was off from his work for three weeks: 
that they took him back and he worked until the 27th of February, 1931, when he 
was fired; that between the time he got hurt and the time he was fired he suffered 
from shortness of breath, “looked like his heart was overflowing with gas and - 
couldn’t rest at night”; that she “had to get up and down with him plum up until 
he died”; that “he was out of breath almost from the time they brought him home 
until he died, suffering from shortness of breath over his heart”; that “during such 
time he was taking treatment from Dr. Gibson as long as he was able to work and 
after they fired him wasn’t able to get a doctor, didn’t have anything to get a doc- 
tor with, and that was the reason he suffered and died,” etc. In International 
Travelers’ Ass’n vy. Bettis, 120 Tex. 67, 35 S.W.(2d) 1040, 1042, the Supreme Court 
held that the following testimony was received in violation of the statute: “‘I was 
with my father at the time he was injured. He was fixing a fence at the time he 
received the injury. I went down to the pasture with him, me and my father, to do 
some work, in the J. A. Bettis pasture, a part of the old Thomas place; no one else 
was with us; that place is south of Blanket; and there was a wire loose and we 
started to fix it. We had two hammers, and I started to tighten one of the wires, 
and I put the barb in the claw of my hammer and pulled it tight, and he started 
to staple it and it flew back and hurt his finger, the one he was holding the staple 
with, and I noticed the blood on it; I saw the wound after we left there and went 
to the windmill—he showed me the wound there and made the remark about it 
hurting him.’ ” 

See, also, Adams v. Adams (Tex. Civ. App.) 253 S. W. 605; Holland v. 
Nimitz, 111 Tex. 419, 232 S. W. 298, 299, 239 S. W. 185. That appellee also sued 
and recovered in her own right as a community survivor did not render this testi- 
mony admissible. In Spencer v. Schell, 107 Tex. 44, 173 S. W. 867, 868, our 
Supreme Court said: “As has been noted, Mrs. Schell was the plaintiff in the suit 
in a dual capacity; that is, as the heir of her husband and in her own right as com- 
munity survivor. As a party plaintiff in her own right, the testimony was admis- 
sible against her. As against her in the capacity of the heir of her husband, it was 
inadmissible under the statute.” 

[2] Appellee sued as community survivor and as the sole heir of her husband. 
On the trial it developed that by a common-law marriage he left surviving him 
four minor children. It was error to overrule appellant’s motion to withdraw 
announcement of ready for trial and to postpone the case until these minor children 
could be made parties. In Barmors v. Darragh (Tex. Civ. App.) 227 S. W. 522, 
523, the court said: “And no court should render a judgment or decree when it is 
apparent that all parties are not before it.” 

The following proposition is announced by 32 Tex. Jur. p. 105: “When in the 
development of the case it is found that additional parties are necessary in order 
properly to adjust equity and prevent multiplicity of suit, the court of its own 
notion may and will stay proceedings until such parties are brought in. Indeed it 
has been decided that the court commits fundamental error in proceeding to a final 
judgment without the presence of the essential parties.” 

[3] Appellee pleaded only one injury. The issues should be so submitted as to 
confine the jury to a consideration of that injury. Texas & N. O. Railway Co. v. 
Crow, 121 Tex. 346, 48 S.W.(2d) 1106; Gulf, C. & S. F. Railway Co. v. Pryor 
(Tex. Civ. App.) 238 S. W. 1040. 

On another trial appellee should replead her case meeting certain special excep- 
tions as to its indefiniteness, the nature of the injury suffered by Frank Banderbee 
- — results, and the charge of indefiniteness as to when the total disability was 
suffered. 

The criticism that appellant’s answer denying receipt of proof of loss was not 
verified can easily be obviated on another trial. 

[4] All exceptions to the form of the special issues to the effect that they were 
duplicitous and placed upon appellant the burden of proving the negative are over- 
tuled. These issues were drawn in substantial compliance with the rule announced 
by Federal Surety Co. v. Smith (Tex. Com. App.) 41 S.W.(2d) 210. 

For the reasons stated, the judgment of the lower court is reversed and the 
cause remanded for another trial. 
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HOME BENEV. SOC. v. KEETER. No. 1425. 
Court of Civil Appeals of Texas. Eastland. April 5, 1935. 
Rehearing Denied May 10, 1935. 
82 Southwestern Reporter (2d) 1084. 
10. INSURANCE. 


Insurer could not escape liability on benefit certificate on ground that liability 
was conditioned on money being collected from membership and that, in absence of 
testimony as to amount collected on assessment made, court was not authorized to 
render general judgment against insurer for face amount of certificate, where after 
death of insured insurer agreed that its liability was for full amount of certificate, 
and burden was on insurer to plead and prove its failure to collect such amount 
from its membership. 


(For other cases, see Insurance, Dec. Dig. § 815[4].) 


Appeal from District Court, Comanche County; R. B. Cross, Judge. 

Suit by Belle Keeter against the Home Benevolent Society. Judgment for plain- 
tiff, and defendant appeals. 

Affirmed. 


Cofer & Cofer, of Austin, for appellant. 
Parke & Parker, of Comanche, for appellee. 
HicKMAN, Justice. 


[1] The appeal is from a judgment in favor of appellee against appellant for 
the balance due on a benefit certificate for $1,000 issued to R. F. Keeter during his 
lifetime, in which his wife, Mrs. Belle Keeter, was named beneficiary. Mr. Keeter 
died on December 29, 1932, and was at that time in good standing with the appel- 
lant association. After his death, proof of loss was made in accordance with the 
terms of the certificate, and the amount due thereon became payable on April 6, 
1933. At that time appellant claimed to be unable to pay the amount in full, and 
sent to appellee a check for $100. Before accepting same, she had a conference with 
F. H. Shackelford, secretary-treasurer of appellant, and, on account of the rep- 
resentations made by him of the inability of the association to pay the full amount, 
because of the unusual number of claims, and because of the pendency of a suit 
against the association by the Attorney General, in which its funds were impounded, 
it was agreed that she would accept this $100 check, and a check for a like amount 
each month thereafter until the full amount of $1,000 was paid. A check for $100 
was accordingly sent in May and another one in June, each of which was cashed by 
appellee, and the amount owing was thereby reduced to $700. Thereafter, in July, 
1933, appellant sent to appellee a check for $28.62, which contained the following 
indorsement: “Prorated amount for settlement i in full of all past, present and future 
rights claimed under above named contract.” The letter of transmission informed 
appellee that appellant aa making settlement of all outstanding claims in order to 
qualify under a new law, designated in the letter ‘as “Bill 303.” The letter also 
advised that the proration was being made in accordance with the by-laws of the 
association which formed a part of the membership contract. Appellee refused to 
accept this check upon the conditions imposed, but took same, together with the 
policy, to Hon. Oscar Calloway, attorney, and employed him to bring suit for the full 
amount owing. He wrote appellant advising it of appellee’s refusal to accept the 
check, in response to which letter F. H. Shackelford made a personal call upon him, 
and took up the check in the following manner: Mr. Calloway indorsed appellee’s 
name on the back of the check, by himself as attorney, and received from Shackel- 
ford a cashier’s check for the same amount on which no notation was indorsed. In 
that meeting Shackelford explained that some law had been enacted under which the 
association was compelled to prorate the amount of claims, and that under that law 
the amount of the check was all to which appellee was entitled. Calloway had no 
confidence in mutual life insurance companies and, from his experience, thought that 
$28.62 was a rather large amount for one to ever realize out of a $700 claim against 
such an organization. He did not undertake to bind his client by any agreement to 
accept the new check, nor did he have, or claim, the authority to do so. Later Mrs. 
Keeter called at his office to inquire about the status of her suit and was informed 
by him that same had never been filed, that he had no confidence in mutual insur- 
ance associations, and that $28.62 was more money than one usually gets out of 
one of these concerns. Whereupon Mrs. Keeter took her policy and check, not know- 
ing at that time, according to her testimony, that a new check had been given. When 
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she discovered that she had a cashier’s check on which was no notation regarding 
a settlement in full, she consulted her banker and some attorneys to obtain their 
opinions as to whether her rights would be prejudiced by cashing same. Upon being 
assured that no conditions were imposed, she cashed the check and the instant suit 
was for the balance of the policy, after deducting the three payments of $100 each, 
and the one for $28.62. The case was tried before the court without the assistance 
of a jury, resulting in a judgment in favor of appellee for such balance. No findings 
ot fact or conclusions of law were filed, and we are, therefore, not advised as to 
the grounds upon which judgment was rendered. In this state of the record it is our 
duty to affirm the judgment if it is supported on any ground. 


[2-6] It is presented that there was a complete accord and satisfaction of appel- 
lee’s claim. There are many reasons why we cannot sustain this contention, a few 
ot which will be noted. The demand was liquidated. After the death of Mr. Keeter, 
and after the furnishing of the proof of loss, appellant admitted its liability to the 
amount of $1,000, by entering into an arrangement with Mrs. Keeter whereby it 
agreed to pay her $100 per month, and actually carried out that arrangement iu 
part by paying her $100 per month for three consecutive months. This arrangement 
conclusively disproves any contention that there was any bona fide dispute as to 
liability at that time. Nothing transpired after that date and prior to the tender of 
the check for $28.62 which could give rise to any bona fide dispute. It is claimed 
that the suit by the Attorney General tying up its funds justified the contention that 
a lesser amount might be due, but that suit was filed prior to the death of the insured. 
It was claimed at the time the check was tendered that some new law had been 
enacted under which appellant had a bona fide claim of a right to prorate, but the 
testimony shows that no such law had been enacted. Had there been enacted a 
statute impairing the obligation of the prior existing contract, it would have been 
void. Fidelity B. & L. Ass’n-v. Thompson (Tex. Com. App.) 45 S.W.(2d) 167; Id. 
(Tex. Com. App.) 31 S.W.(2d) 578. It is claimed that the by-laws of the association 
had been so amended as to give it the right to prorate its mortuary fund between 
the several claimants, but the amendment was prior to the death of the insured. 
There are other reasons why this last claim could not be made the basis of a bona 
fide contention. In the first place, there is no proof of any change in the by-laws. 
Appellant introduced in evidence certain loose leaves of minutes, but these minutes 
did not purport to be the minutes of appellant, but only of the San Antonio branch 
of appellant. The home office in Saint Jo, Montague county, and there were branches 
at San Antonio and Brownwood. There is no showing of any right of the San 
Antonio branch to amend appellant’s by-laws, and, further, the proof is that the 
insured was a member of the Brownwood branch, and not of the San Antonio branch. 


[7] In the second place, if it should be conceded that the by-laws were changed 
by appellant’s board of directors, these changes, made without the knowledge or 
consent of the insured, giving the association the right and authority to pay less than 
the amount which it had contracted to pay, would not have the effect of altering the 
pre-existing contract and could not form the basis of a good-faith claim to such 
right. Ericson v. Supreme Ruling, Fraternal Mystic Circle, 105 Tex. 170, 146 S. W. 
160; Wirtz v. Sov. Camp, W. O. W., 114 Tex. 471, 268 S. W. 438; Amarillo Mut. 
Ben. Ass’n v. Franklin (Tex. Com. App.) 50 S.W.(2d) 264; Sweetwater P. M. L. 
& A. Ass’n v. Allison (Tex. Civ. App.) 22 S.W.(2d) 1107; Supreme Council, 
American Legion of Honor v. Batte, 34 Tex. Civ. App. 456, 79 S. W. 629; Winters 
Mut. Aid Ass’n Circle No. 2 v. Reddin (Tex. Com. App.) 49 S.W.(2d) 1095: Mor- 
ton v. Supreme Council of Royal League, 100 Mo. App. 76, 73 S. W. 259; 45 C. J., 
p: 35. 


[8] Pursuing this question further, we observe that under the terms of the 
amended by-laws, even if they were valid and binding, the right of appellant to pro- 
rate its mortuary fund was conditioned upon the fact that approved claims were in 
excess of the net mortuary money received on an assessment or premium call. 
\ppellant did not undertake to exercise this claimed right at the time liability 
accrued upon this policy, but, as noted above, agreed to pay same in full in monthly 
installments. There is no authority conferred by the by-laws, as amended, to make 
the proration months after liability accrued and was acknowledged. That right, if 
it existed, could have been exercised in April, but not in July, 1933. If the trial court 
overruled the plea of accord and satisfaction on the ground that it was not sup- 
ported by any consideration, there being an admission of the amount due, and no 
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ground for a bona fide dispute regarding same, the record well supports the con- 
clusion. 

[9] The evidence would also support a conclusion that the cashier’s check for 
$28.62 was cashed by Mrs. Keeter without any knowledge on her part that the same 
had been tendered upon condition. She did have knowledge that the original check 
for a like amount was tendered upon condition, but it cannot be said, as a matter 
of law, that she was not justified in assuming that, by tendering another check with 
no condition indorsed thereon, appellant had thereby withdrawn the conditien. 

[10] It is contended that appellant’s liability was conditioned upon the moneys 
heing collected from its membership, and that, in the absence of any testimony as to 
the amount collected on the assessment made, if one was made, to discharge the 
liability on the policy in question, the court was not authorized to render a general 
judgment against the association for the face amount of the certificate. This con- 
tention is overruled for two reasons. In the first place, appellant agreed, after the 
death of the insured, that its liability was $1,000. In the second place, since appel- 
lant had access to, and custody of, all of its records and appellee had neither access 
to nor custody of same, the burden was upon the appellant, in order to defeat a 
recovery of the face amount of the policy, both to plead and prove its failure to 
collect such amount from its membership. Supreme Council v. Mamie Anderson, 
61 Tex. 296; Amarillo Mutual Ben. Ass’n v. Franklin (Tex. Com. App.), supra; 
Sweetwater Progressive Mutual L. & A. Ass’n v. Allison, supra. 

Affirmed. 
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ACCIDENT 


INTERSTATE LIFE & ACCIDENT CO. v. LANGE. No. 4—3836. 
Supreme Court of Arkansas. April 22, 1935. 
Rehearing Denied May 20, 1935. 
81 Southwestern Reporter (2d) 931. 
1. INSURANCE. 

Insurance contract, being written by insurer, must be strictly construed as 
to insurer and liberally as to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Insured who was incapacitated for work by kidney ailment and hernia and 
who was not continuously confined to bed but took short walks in open air by 
physician’s advice and went to physician’s office for treatment held “confined to 
bed” within meaning of policy providing coverage for confining illness. 

Insured is “confined to bed” within meaning of health policy, if his 
sickness is such as would reasonably confine a person continuously to 
bed, or substantially so confine him, even though he may get up at times 
to get fresh air or for other purposes. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

Appeal from Circuit Court, Pulaski County, Second Division; Richard M. 
Mann, Judge. 

Action by George Lange against the Interstate Life & Accident Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Brickhouse & Brickhouse, of Little Rock, for appellant. 

B. R. Bogard, of IIlmo, Mo., and Sam Robinson, of Little Rock, for appellee. 

BuTLER, Justice. 

The appellee, George Lange, is a negro man, who, on the date of his trial, 
was approximately fifty-two years old. He was a helper in a garage for Mr. 
Carroll for whom he had worked continuously for more than 10 years prior to 
December, 1933. In April, 1928, he procued a policy of insuance indemnifying 
him against loss on account of accident or disease. The premuims were payable 
weekly in the sum of 50 cents per week which he paid regularly so that in May, 
1934, his policy was in full force and effect. The policy, among other things, 
provided for indemnity for disability due tc accident or illness subject to certain 
conditions and limitations expressed in the policy. In the event of disability 
there was provision for payment of benefits in the sum of $10 per week. In 
paragraph 2 of the “Conditions” it was provided that the weekly benefits at 
the rate named were to be paid each 7 days “(a) for each day that the insured 
is by reason of illness under the care of a physician and necessarily confined 
to bed, or (b) for each day that the insured 1s by reason of accidental injury 
* * * disabled from performing work of any nature; provided in each case (a) 
and (b) such confinement or disability is not less than four consecutive days 
* * * the total period for which benefits will be paid under this policy for any 
one illness * * * is one hundred and four (104) weeks.” 

Some time just prior to, or beginning with, the month of December, 1933, the 
appellee became ill, which illness continued to some time in April of 1934. Claim 
was made for sick benefits and appears to have been paid. Appellee resumed 
work in April with his employer, Mr. Carroll, but only worked for a few days 
when, on or about May 7, 1934, he had to stop work and was confined to his 
bed on account of illness. He was under the care of a regular medical practi- 
tioner, who treated him at his home and in the physician’s office from time to 
iime up to December 1, 1934. Fo1 this last illness, claim was properly made 
to the insurance company and was disallowed. Appellee, thereupon, instituted 
the action from which this appeal comes for damages for breach of the insurance 
contract in a sum equal to the present value of the weekly benefits for 104 weeks. 
Upon the trial below appellee was awarded a verdict of $500 and the court 
rendered judgment for that amount. 

Among the assignments of error are certain ones which complain of the 
charge given by the court to the jury with respect to certain instructions given 
at the request of the appellee and others requested by the defendant which the 
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court either modified and gave as modified or which it refused. We have examined 
the instructions given, those modified and given as modified, and those refused 
in connection with the evidence adduced at the trial. We are of the opinion 
that no prejudicial error was committed. We do not set out these instructions, 
nor do we deem it necessary to make any extended comment upon the action 
of the court, for, as we view the case, no useful purpose could be served thereby. 

At the conclusion of the testimony the appellant (defendant in the court 
below) moved for an instructed verdict and the refusal of the court to direct a 
verdict in its behalf is the main ground of error assigned and argued by counsel. 
it is appellant’s contention that the facts proven are not sufficient to establish 
liability with the meaning of paragraph (a) of section 2, quoted supra. 
Counsel construe the contract of insurance to mean that in order for liability 
to attach under the paragraph (a) of section 2 that the illness must have been 
such as to confine the insured to his bed continuously and cite a number of 
decisions of other courts to sustain that view. Sawyer v. Masonic Protective 
Ass'n, 75 N. H. 276, 73 A. 168; Bradshaw v. American Benevolent Ass’n, 112 
Mo. App. 435, 87 S. W. 46; Lieberman yv. Columbia Nat. Life Ins. Co., 47 Pa. 
Super. 276; Liston v. N. Y. Casualty Co., 28 Misc. 240, 58 N. Y. S. 1090. These 
appear to sustain appellant’s contention. Counsel cite other cases construing 
the effect of policies similar to the one involved, but an examination of these 
show the facts to be different to the proof made on behalf of the appellee. 

{1] The strict and literal construction of insurance contracts adopted by the 
courts whose decisions have been cited is not that adopted by this court. It is 
the rule here that since the contract was written by the insurer it must be 
strictly construed as to the insurer and liberally as to the insured. Applying 
this rule, this court has held that clauses limiting disability under policies of 
indemnity for illness which “necessarily confined within the house” are not to 
be interpreted literally and strictly. 

[2] The recent case of Massachusetts Protective Ass'n v. Oden, 186 Ark. 
844, 56 S.W.(2d) 425, was one arising under an accident policy providing for 
recovery for total disability only if insured was “necessarily confined within 
the house.” The court held that the insured, who was totally disabled, was not 
precluded from recovery because, under the advice of physicians, he took fre- 
quent short automobile rides, also a trip by train to the seashore for a change of 
climate, and on one occasion made an automobile trip to a neighboring town to 
visit with relatives and friends on a holiday. This case cited and followed the 
eases of Great Eastern Casualty Co. v. Robbins, 111 Ark. 607, 164 S. W. 750, 
and Interstate Business Men’s Acc. Ass'n v. Sanderson, 144 Ark. 271, 222 S. W. 51. 

The evidence in the case at bar is in conflict, that on behalf of appellant 
tending to show that appellee is not totally disabled or suffering from any 
serious ailment, while that on behalf of the appellee is to the effect that from 
May 7 until approximately the date of the trial the defendant was suffering from 
a disease of the kidneys and a ventral hernia from which combined ailments he 
was totally disabled. 

The testimony is to the effect that since May 7, 1934, appellee has been 
contined to his bed at intervals. His physician advised that he get up as often 
as he could and take a little exercise and get out in the sunshine and open air 
as this might benefit him. Whenever he felt better, appellee would get out of 
bed and go to his wife’s place of business about four blocks from his home where 
he would sit around in the sunshine. In order to save the expense of the doctor’s 
call he would go to the office for treatment which was about three blocks from 
his house. On one occasion he was seen dyeing a pair of shoes at his wife’s 
shoe shining parlor. He owned a little Spitz dog which he was asked to bring to 
a lady’s house some distance away so that it might be bred to a female which 
the lady owned. He was driven there in an automobile and at the lady’s request 
he took the dogs under either arm and had his picture taken while he was 
standing and also while sitting. On this occasion he was requested to, and did, 
open a gate and his picture was taken while performing this act. He was 
examined about October 1, 1934, and was found to be running a temperature of 
about 100% degrees. The manager of the appellant, when asked if he visited 
the appellee to see whether or not he was bedfast, answered, “not bedfast, but 
confined to bed.” When asked the distinction between “bedfast” and “confined 
to bed,” he said: “Bedfast is where you can’t even get out of bed,” and defined 
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“confined” as “that is where you are up and down.” This is exactly what the 
testimony shows the appellee's condition to have been and it is our opinion 
that the facts proven bring this case within the rule announced in the cited 
decisions of our court. 

It may be said that while there are cases sustaining the appellant’s view, 
to some of which we have referred, we think the rule announced by this court 
is supported by the weight of authority. Couch on Insurance, Vol. 7, § 1681, 
provides: “Confined to Bed—Applying the rule that the words ‘confined to bed’ 
lo not necessitate spending every minute in bed, it has been held that an insured 
is entitled to recover if he was necessarily and continuously confined to bed, and 
totally unable to follow his vocation, and furthermore, that he is necessarily and 
continuously confined to bed if his sickness is such as would reasonably confine 
a person continuously to bed, or substantially so confine him, even though he 
may be up at times to get fresh air, or for other purposes.” See, also, Hays v. 
General Assembly Benevolent Ass’n, 127 Mo. App. 195, 104 S. W. 1141; Columbian 
Relief Ass’n vy. Gross, 25 Ind. App. 215, 57 N. E. 145; Van Dusen vy. Interstate 
Bus. Men’s Ass'n, 237 Mich. 294, 211 N. W. 991; Jentz v. National Casualty Co., 
32 N. D. 688, 204 N. W. 344; Mutual Benefit Ass’n vy. Nancarrow, 18 Colo. App. 
274, 71 P. 423; Ramsey y. General Accident, F. & L. Ins. Co., 160 Mo. App. 236, 
142 S. W. 763; American Lite & Acc. Co. vy. Nirdlinger, 113 Miss. 74, 73 So. 875, 
4+A.L. R. 871; Breil v. Claus Groth Plattdutschen Vereen, 84 Neb. 155, 120 N. W. 
905, 23 L. R. A. (N. S.) 359, 18 Ann. Cas. 1110; Olinger v. Mass. Protective Ass'n, 
221 Mo. App. 405, 278 S. W. 86; Aétna Life Ins. Co. v. Willetts (C. C. A.) 282 F. 26. 

It follows from the views expressed that the judgment of the trial court ‘s 
correct and it is affirmed. 


PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. JORDAN. No. 4—3855. 
Supreme Court of Arkansas. May 6, 1935. 
Rehearing Denied June 10, 1935. 
82 Southwestern Reporter (2d) 250. 
1. INSURANCE. 

Proof of disability made within 120 days after total and permanent disability 
set in as result of previous injury becoming ‘infected, although made more than 120 
days after receipt of original injury, held to comply with policy of disability insur- 
ance requiring proof of disability to be made within 120 days after receipt thereof. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

5. INSURANCE. 

In action on policy of disability insurance to recover past due installments for 
total and permanent disability, services of attorneys in establishing total and per- 
manent disability, as regards effect of decision in measuring future rights and lia- 
bilities of parties under contract, until conditions changed, was substantial right 
which should be considered by court in fixing attorneys’ fees. 

(For other cases, see Insurance, Dec. Dig. § 675.) 

6. INSURANCE. 

Allowance of $450 ior attorneys’ fees in action on policy of disability insurance 
to recover past due installments for total and permanent disability held not excessive 
where judgment for $1,550.40 was recovered and total and permanent disability was 
established which would measure future rights and liabilities of parties under con- 
tract, at least until conditions changed. 

(For other cases, see Insurance, Dec. Dig. § 675.) 

Appeal from Circuit Court, Lonoke County; W. J. Waggoner, Judge. 

Action by Beadie D. Jordan against the Pacific Mutual Life Insurance Company 
of California. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Owens & Ehrmann and John M. Lofton, Jr., all of Little Rock, for appellant. 

Guy E. Williams, of Lonoke, and Oscar E. Williams, of Fayetteville, for 
appellee. 

JoHNnson, Chief Justice. 

Appellee instituted this suit against appellant to recover certain monthly benefits 
under a contract of disability insurance in which appellee was indemnified against 
total and permanent disability prior to attaining 60 years of age. The execution of 
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the contract and payment of all premiums thereon are expressly admitted. Appellee, 
in his complaint, alleged that on January 15, 1927, he suffered total and permanent 
disability and within 120 days thereafter gave to the insurer due notice thereof and 
filed proof of disability, but that appellant refused to pay the monthly indemnity 
provided in said contract. 

By answer, appellant denied that appellee had effected proof of disability within 
120 days after the receipt thereof and affirmatively pleaded the 5-year limitation in 


bar of appellee’s alleged cause of action. The pertinent provisions of the policy are 
as follows: 


“Permanent Total Disability. 


-Should the Insured become permanently disabled, before attaining the age 
of sixty years and while this policy is in full force and effect and no premium is in 
default, the Company agrees, without prejudice, to any other benefits, to waive the 
payment of all premiums thereafter becoming due and to pay to the Insured a 
monthly income as long as the Insured shall live; all as provided on the succeeding 
pages of this policy.” . 

“Permanent Total Disability Benefit. 


“Should the Insured, before attaining the age of sixty years, become permanently 
totally disabled, as hereinafter defined, while this policy is in full force and effect 
and no premium is in default, the Company agrees to waive the payment of all pre- 
miums thereafter becoming due under the conditions of the policy and to pay to the 
Insured a monthly income of ten dollars for each thousand dollars of the face 
amount of this policy. Such waiver of premium payment shall become operative, and 
the first of such monthly income payments shall be made, immediately on receipt by 
the Company of due proof of such disability, and subsequent monthly income pay- 
ments shall be made on the first day of each month thereafter as long as the Insured 
shall live: provided, however, as follows: 

“That immediately after the commencement of the permanent total disability 
full particulars shall be given in writing to the Company at its Home Office, together 
with the then address of the Insured; and that, within one hundred and twenty days 
after the commencement of such disability, there shall be given the Company at its 
Home Office due proof thereof; and that, annually thereafter, due proof of the 
continuance of such disability shall be given, if required by the Company. 

“That any medical adviser of the Company, shall be allowed to examine the 
person of the Insured in respect to any alleged permanent total disability, in the 
manner and at such times as the medical adviser may require. 

“That no suit on account of alleged permanent total disability shall be main- 
tainable if commenced before the expiration of six months from the date of the 
alleg ged beginning of such disability. 

“That no claim on account of permanent total disability shall be valid if there is 
a failure to comply with any of the foregoing provisions. 

“That ‘permanent total disability’, as used herein, shall be construed to mean 
that there is neither then or will be at any time thereafter any work, occupation or 
profession that the Insured can ever sufficiently do or follow to earn or obtain 
wages, compensation or profit excluding from its coverage any disability resulting 
directly or indirectly, in whole or in part, from any form of insanity or from disease 
complicated with insanity.” 

The testimony adduced upon the trial tended to show that on September 16, 
1926, appellee, while endeavoring to crank a motortruck, same back-fired, and the 
crank violently reversed and struck his hand and arm thereby breaking and crush- 
ing the bones; that about 4 months later a small piece of bone came through the 
flesh and muscles of his arm and infection followed which rendered appellee totally 
and permanently disabled; that proof of disability was made by appellee in April, 
1927, upon blanks furnished by the insurer and liability was subsequently denied. It 
is tacitly conceded by appellant that the jury was warranted in finding that appellee 
was and is totally and permanently disabled, therefore the testimony on this issue 
need not be summarized. 

The court, upon appellee’s request, instructed the jury: 

“Instruction No. 1: It is admitted in this case that the policy sued on herein 
was in full force and effect at the time plaintiff claims his total and permanent dis- 
ability began. If you find from the preponderance of the evidence that plaintiff was 
totally and permanently disabled under the terms of the policy and is now per- 
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manently and totally disabled and that he notified the defendant, Insurance Com- 
pany, that he was so totally disabled in April, 1927, and made the proof of said 
injury on blank furnished by said Defendant Company and notified them again in 
July, 1933, and made further proof of said alleged disability and that defendant 
refused to pay said plaintiff and this suit was filed on the 30th day of April, 1934, 
then your verdict should be for the plaintiff for the sum of $20 per month from 
May 1, 1929, to date, if you find that he was totally and permanently disabled at that 
time, with interest on each payment at the rate of 6% per annum.” And complaint is 
urged upon this instruction. 


Upon appellant’s request the court directed the jury as follows: 

“Instruction No. 4: Under the terms of the policy here sued on, proof of tota! 
and permanent disability must be furnished to the defendant at its Home Office 
within one hundred and twenty days after the commencement of said total and per- 
manent disability. If you should find from the evidence that the plaintiff failed to 
furnish proof to the defendant within said one hundred and twenty days, then yout 
verdict must be for the defendant.” 

And the court upon its motion told the jury: 

“Gentlemen of the Jury, instructions number one and two which I have just 
read, simply mean this: If you find he was permanently and totally disabled five 
years prior to the filing of this lawsuit, then he is entitled to recover the sum of $20 
per month, and interest thereon at the rate of six per cent per annum, if you find 
those facts to be true; however, he could only recover three years’ premiums paid 
at the rate of six per cent per annum on each premium so paid up to the date of 
filing of the lawsuit. It is for you to say, under the proof in this case, when he 
became totally and permanently disabled. You can find that it was two months, six 
months, twelve months, or five years when he became totally and permanently dis- 
abled.” And complaint is made of this declaration. 

The jury returned a verdict for appellee and the trial court thereupon assessed 
a penalty of 12 per cent. of the total sum recovered and an attorney’s fee of $450 
which is asserted to be excessive. This appeal seeks review. 

|1] Appellant's first contention is that under the rule announced in Pacific 
Mutual Life Ins. Co. v. Butler (Ark.) 78 S.W.(2d) 813, the making of proof of 
disability by appellee within 120 days after receipt of total and permanent disability 
is a condition precedent to its liability, and that since appellee’s injury had its incep- 
tion on September 16, 1926, or more than 120 days prior to the making of proof of 
disability, he cannot recover. The Butler Case cited is authority for the position that 
the making of proof of total and permanent disability within 120 days after receipt 
of such total and permanent disability is a condition precedent to appellant’s liability, 
but it does not follow from this that appellee cannot recover under the facts and 
circumstances of this case. Appellee alleged and the testimony established that he 
did not become totally and permanently disabled until January, 1927, when his pre- 
vious injury became infected with gangrene. So testified the expert witnesses and the 
jury gave full credit thereto. True it is that appellee’s injuries had their inception on 
September 16, 1926, when his arm was broken by the sudden reversal of the crank 
of the motortruck, but the pertinent, decisive, and important question under the con- 
tract of insurance was when appellee became totally and permanently disabled and 
not when a remote contributing cause had its inception. 

[2] Next, it is urged by appellant that appellee’s alleged cause of action was 
barred by the 5-year statute of limitations (Crawford & Moses’ Dig. §§ 6955, 6960). 
This suit is upon the contract of insurance for monthly indemnity and is not one for 
breach and renunciation. In the case of A®tna Life Ins. Co. v. Langston, 189 Ark. 
1067, 76 S.W.(2d) 50, 51, we stated the applicable rule as follows: “The effect of 
the rule thus quoted is that in policies of insurance similar to the one under con- 
sideration and which provides a monthly indemnity to the insured for life in the 
event of total and permanent disability incurred during the effectiveness of the policy 
suits may be instituted, prosecuted, and maintained by the beneficiary at any time 
after receipt of such injury, but the aggregate recovery is limited to a five-year 
period immediately prior to the filing of such suit.” 

In application of the rule just stated, it follows that appellee was entitled to 
recover in this action for a period of 5 years immediately prior to the filing of his 
suit and the trial court was correct in so deciding. 

[3] It is next urged that the trial court erred in giving to the jury appellee’s 
requested instruction No. 1 which has been heretofore quoted. This contention is 





1284 ‘The Insurance Law Journal, Vol. 85 [Dec., 1935 


grounded upon the fact that the instruction does not tell the jury that they must find 
that appellee gave notice or filed proof of disability within 120 days after receipt of 
total and permanent disability. The instruction does condition appellee’s right to 
recover, “that he notified the defendant, Insurance Company, that he was totally 
disabled in April, 1927, and madé proof of said injury,” etc. 

True, the instruction does not say that proof of disability must be filed within 
120 days after receipt of such disability, but it is impractical to define all phases of 
the case in one instruction. When appellee’s right to recover was conditioned upon 
notice and proof of disability and the court then gives another instruction defining 
proof of disability and when the same must be effected as it did in appellant’s request 
No. 4, heretofore quoted, the rule and the reasons for it expressed in Postal Tele- 
graph-Cable Co. vy. White, 188 Ark. 361, 66 S.W.(2d) 642, and cases therein cited 
has been fully satisfied. 

[4] Appellant next contends that the court erred in giving upon its own motion 
the instruction last quoted. Appellant has no right to complain at this instruction. 
It is more favorable to it than the law as hereinbefore stated. By repeated opinions 
of this court, appellant can seek reversal only for prejudicial errors. See section 373, 
Crawford Digest, Appeal and Error. 

[5, 6] Lastly, appellant contends that the allowance of $450 for attorney’s fees is 
excessive. Appellee recovered judgment for $1,550.40, which represented past due 
installments, premiums erroneously paid, and interest. The lawsuit also established 
total and permanent disability which measures the future rights and liabilities of the 
parties under this contract or until conditions.change. This may or may not aggre- 
gate a large sum of money, but at any rate it is a substantial right which should be 
considered by the court in fixing the attorney's fees. See Pacific Mutual Life Ins. 
Co. v. McCombs, 188 Ark. 52, 64 S.W.(2d) 333; Old Colony Life Ins. Co. v. Julian, 
175 Ark. 359, 299 S. WW. 366. Moreover, testimony was heard by the trial court in 
reference to the services rendered and the sum of money considered reasonable for 
the services rendered and the court’s award is fully sustained by this testimony. 
We are unwilling to disturb the trial court’s finding on the record made. 

It follows that the judgment must be affirmed. 


VICARS vy. MUTUAL BENEFIT HEALTH & ACCIDENT ASS’N 
OF OMAHA, NEB. 
Court of Appeals of Kentucky. April 26, 1935. 
81 Southwestern Reporter (2d) 874. 
1. INSURANCE. 


Where health and accident policy provided that acceptance of premium shouka 
be optional with insurer, and that policy should not be canceled during period for 
which premium had been paid and during period of disability of insured, insured, 
who paid premium in adyance, he/d not entitled to recover for cancellation of pol- 
icy at premium paying time, where recovery was predicated on damages alleged to 
have resulted merely from cancellation of policy without proof that insured had 
suffered damage. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. INSURANCE. 

Conditions of life policy differ from conditions of health and accident policy 
in that health and accident policy does not have reserve value creating contractual 
right in insured, which, under life policy, generally renders insurer liable for 
wrongful cancellation or breach of policy. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Circuit Court, Bell County. 

Action by Thomas G. Vicars against Mutual Benefit Health & Accident Asso- 
ciation of Omaha, Neb. From a judgment dismissing the petition, plaintiff appeals. 

Affirmed. 

Charles A. Johnson, of Pineville, for appellant. 

Bruce & Bullitt and R. Lee Blackwell, all of Louisville, for appellee. 

Perry, Justice. 

The appellant, Dr. Thomas G. Vicars, brought this action to recover damages 
claimed suffered by him as a result of the refusal of the appellee, the Mutual Bene- 
fit Health & Accident Association, to renew on January 1, 1934, a health and acci- 
dent insurance policy issued to him October 29, 1927. 
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— 


Upon the trial of the cause, at the conclusion of the testimony, the court gave 
a directed instruction to return a verdict for the insurance company, upon which 
judgment was entered dismissing plaintiff’s petition with costs. 


_ Dr. Vicars has appealed, complaining that the giving of the peremptory instruc- 
tion was erroneous. 


By the terms of the policy, which the company refused to renew upon tendered 
payment of premium therefor by appellant, it is provided that: “(c) * * * This 
policy is issued in consideration of * * * the payment in advance of $27 as first 
payment; and the payment in advance of premiums of $17 quarterly or $68 annually 
—— beginning with April 1, 1928, is required to keep this policy in continuous 
effect.” 


The policy in question is a health and accident policy, which provides indem- 
nity (1) for death only if such results from bodily injuries sustained through 
accidental means, and (2) for disability (a) caused by such injuries or (b) by 
sickness. 

The policy is also one for term insurance and provides that, “(d) The term 
of this policy begins * * * on the date of issue * * * and ends at 12 o’clock noon 
of date any renewal is due,” and also that its renewal shall be optional with the 
company, the third paragraph of clause (c) providing that the “acceptance of any 
premium on this policy shall be optional with the Association.” Also, a “rider” 
attached to the policy recites, as agreed by the contracting parties, that: 

“The Association cannot cancel this policy during any period for which the 
premium has been paid. 

“It is further understood and agreed that this policy cannot be canceled by the 
Association during any period of disability of the Insured.” 

The appellee insurance company refused, upon the expiration of the quarterly 
term ending January 1, 1934, to extend the term of the policy beyond that date, 
though advance payment of the quarterly premium of $17, then due for the suc- 
ceeding quarter, was made by the insured (appellant) to the company’s local agent. 
The company’s refusal to renew the policy after such payment and its return on 
January 16, 1934, of the premium, as constituting a breach of the contract, is the 
basis of this suit. 

It is shown by the record, and admitted, that in June, 1933, Dr. Vicars was 
afflicted with peptic ulcers of the stomach, causing his total disability for a period 
of several weeks, for which the company paid him $360 as a disability benefit, and, 
in consideration of which as being in compromise of his claim, he executed it a 
written release “from any and all liability * * * for or on account of any loss or 
liability due either directly or indirectly to any * * * sickness or disability occur- 
ring or commencing on or about the Ist day of June, 1933. 

“It is further understood and agreed that the payment to me of the above 
specified sum and the acceptance of said sum by me, is done in, and as, a com- 
promise, and that the same is and forever after shall be, a bar to any suit at law 
or otherwise upon said policy on account of said sickness, injury or liability, or 
anything resulting therefrom.” 

On January 16, 1934, the appellee insurance company returned to Dr. Vicars 
the $17 payment by draft and advised him that it was in full refund of the pre- 
mium he had previously paid on December 20th to its local Pineville agent, as the 
remittance could not be accepted by it for extension of the policy, and that the 
company was unable to arrange a premium rate or terms under which his insurance 
contract might be renewed. 


Dr. Vicars, protesting the company’s refusal to renew his policy, filed this 
action against it therefor, alleging that it was without right, under the provisions 
of the policy and facts stated, to refuse to renew it and that he had suffered dam- 
ages by reason thereof in the sum of $2,500, for which he asked recovery. 

Defendant answered, traversing the averments of the petition and pleaded the 
terms of the policy and that the facts alleged did not bring the case within the 
terms of the restrictive “rider” attached to the policy. 

Upon trial, at the conclusion of the evidence, the defendant moved for a 
directed verdict, which the court granted, instructing the jury that: “This case has 
come down to a question of law, as the Court understands it, and the plaintiff, in 
my judgment, has not proven that he was injured in any way during the time his 
policy was in force.” 
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Challenging the propriety of of this instruction, the appellant seeks a reversal 
of the judgment entered upon the directed verdict. 

[1] In our consideration and disposition of this contention, it is to be noted, 
as hereinabove set out, that the policy expressly provides that its renewal is optional 
with the company. But appellant contends that, even conceding such right of the 
company to refuse renewal of the premium, it was restrained from its exercise by 
reason of the rider qualifications made to the policy that it could not be canceled 
(a) during any period for which the premium has been paid and (b) during any 
period of disability of the insured. He contends that inasmuch as he had made 
advance payment of the quarterly premium on December 30, 1933, extending the 
policy in force for a further three-month period, the policy was thereby renewed, 


with the result that the company wrongfully and in violation of this rider provision 
had canceled the policy. 


However, it is to be noted that the action before us was not one seeking 
recovery under the policy, as one then rightly in effect, for disability suffered 
either prior or subsequent to its attempted cancellation in January, 1934, by reason 
of his disability arising from peptic ulcers or other disability. Also it is to be noted 
that it is not alleged by the petition that he had suffered any disability covered by 
the policy for which he had not been paid prior to its attempted cancellation, nor 
was his suit one in equity to enforce the company’s renewal of his policy or to 
compel it to recognize it as being one then in force by reason of his premium pay- 
ment thereon. Rather, his action is one only seeking damages alleged suffered by 
reason of the company’s alleged wrongful cancellation of it, without any showing 
made by the proof that he has suffered damage. 

In view of these admitted facts disclosed by the record, we are not inclined to 
regard the ruling of the learned trial court as improper in dismissing plaintiff’s 
petition, by which he sought damages where none were shown, by the evidence 
introduced, to have been suffered. 

{2] We do not regard it as necessary to here further decide, when such issue 
of law is not properly before us, as to whether or not the insurance company had 
the right, under the option reserved by its terms, to cancel this health and accident 
policy after payment of premium, or whether or not the company’s cancellation of 
it comes within the generally recognized rule applicable to the wrongful cancella- 
tion of life insurance policies, entitling the insured to damages therefor. A marked 
distinction may be observed between the terms and conditions of life policies and 
the terms and conditions of health and accident policies, which, unlike life insurance 
policies, are not required to have any reserve or surrender value creating vested 
or contract rights thereunder in the insured. 


The matter of such distinction as existing between these different classes of 
policies, with like distinction of rights resulting therefrom, is discussed in the case 
of Mid-Continent Life Ins. Co. v. Christian, 164 Okl. 161, 23 P.(2d) 672, 674. In 
that case it appears that Christian was insured against disability from accidental 
injury or disease. He made a claim for disability benefits, but the company refused 
the claim and tendered back to him the amount of premium paid at the time the 
policy was issued, in an attempt to terminate the insurance. Christian elected to 
treat such a wrongful termination of the insurance and sued for damages therefor. 
The court, in passing upon the claim and in holding that Christian did not state a 
cause of action, said: “The theory under which the trial court instructed the jury 
was the rule of law announced by this court, where a life insurance policy had been 
breached by the insurance company. This court has on several occasions approved 
the rule laid down in the trial court’s instructions, where the suit was over a life 
insurance policy, but we observe that in a life insurance policy the elements to be 
considered are much different from those to be considered in a health and accident 
policy. In the average life insurance policy the sum is payable upon the death of 
the insured, which is in no way certain [uncertain?].” 

In regard to the latter class of policies, for their attempted wrongful cancella- 
tion or breach, liability for damages is very generally held to result. See for 
declaration of the applicable rules governing in such cases 14 R. C. L,, §§ 192 and 
193, pp. 1013 and 1014; American Insurance Union v. Woodard, 118 Okl. 248, 247 
P. 398, reported and annotated in 48 A. L. R. 102; 32 C. J., §§ 461 to 466, pp. 1263 
to 1265. However, we are not to be understood as here expressing an adverse 
opinion or as deciding the question as to whether or not a right to recover damages 
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might exist for the attempted wrongful cancellation of a health and accident policy 
in harmony with the rule applicable to that of life insurance policies, nor as hold- 
ing that the appellee in the instant case could refuse a renewal of the policy after 
appellant’s payment of the premium to its local agent on December 30, 1933, even 
before the same became due. 

For the reasons stated, it follows that the complained of ruling of the trial 
court, being in harmony with our conclusion here reached, its judgment is affirmed. 


MUTUAL BENEFIT HEALTH & ACCIDENT ASS’N OF OMAHA, NEB. 
v. KIDD. 
Court of Appeals of Kentucky. May 10, 1935. 
82 Southwestern Reporter (2d) 312. 
i. INSURANCE. 


Settlement of beneficiary’s claim against insurer by payment of less sum 
than amount of policy is not supported by consideration, and cannot be sustained 
where liability of insurer is not in doubt. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

2. INSURANCE. 

Settlement of beneficiary’s claim against insurer by payment of less sum 
than amount of policy is supported by consideration where liability of insurer is 
doubtful, and doubt is supported by reasonably well-founded grounds. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

4 INSURANCE. 

Beneficiary of $2,000 accident policy who accepted $500 in settlement of 
claim could not avoid settlement because of insurer’s alleged fraudulent repre- 
sentation that another policy carried by deceased was being settled, where 
beneficiary was told which policy was being settled, and insurer informed 
beneficiary of two defenses which insurer claimed relieved it of liability, 
particularly where beneficiary failed to return or offer to return the $500. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from Circuit Court, Breathitt County. 

Action by Harrison Kidd against the Mutual Benefit Health & Accident 
Association of Omaha, Nebraska. From a judgment for the plaintiff, defendant 
appeals. 

Reversed, with directions. 

O. H. Pollard and R. L. Pollard, both of Jackson, for appellant. 

Williams & Allen, of Jackson, and Leebern Allen, of Campton, for appellee. 

THOMAS, Justice. 

The appellee and plaintiff below, Harrison Kidd, had a son, Thomas Kidd, 
who at the time of his death on June 28, 1930, was about 23 years of age. Prior 
to his death (which occurred in the manner hereinafter stated), two policies 
were taken out on the life of Thomas Kidd in each of which plaintiff was the 
beneficiary. One of them was a combined life and accident policy and was 
issued by the New York Life Insurance Company, in which it agreed to pay 
plaintiff the beneficiaray therein $1,000 upon the death of the insured, Thomas 
Kidd; but if his death was produced by accident, as described in the policy, the 
indemnity would be doubled, entitling the beneficiary to receive $2,000. The 
other policy was issued by appellant and defendant below, Mutual Benefit 
Health & Accident Association of Omaha, Neb., and it indemnified against 
accidental injuries only, and: by which defendant agreed to pay plaintiff as the 
heneficiary the sum of $2,000 if the insured met his death by accident as described 
therein. In the written application for it the insured was asked what was his 
occupation, and he answered: “Carrying-mail,” when in truth and in fact (which 
the record shows without contradiction) he pursued that occupation only in the 
forenoon, and in the afternoons he engaged in logging timber in the woods, 
which required the use of a mule team and other facilities required in moving 
sawlogs to their destination. 

The undisputed proof in the case showed that in the early afternoon of June 
-8, 1930, after having carried the ‘mail in the forenoon of that day, the insured 
went to the woods with a team of mules to perform his afternoon labor in the 
logging and timber business of his employer, who was also the local agent of 
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defendant. He did not return at the usual hour, and his failure to do so created 
uneasiness on the part of his friends and relatives, some of whom, including 
his brother, Charlie Kidd, went to the forest where the insured worked, and 
what they discovered is thus told by the brother: 

“Q. Where did you find him? A. Back on the ridge in the woods where 
he was due to be hauling logs. 

“Q. Who was with you? A. Bedford Bowman and Orville Cochran. 

“Q. What was your brother doing at the time he lost his life? A. Well he 
was due to be logging. 

“Q. Anybody helping him? A. No, I reckon not. 

“Q. What kind of team was he using? A. A pair of mules. 

“Q. When you found your brother you say he was out in the woods? A. 
Yes on the top of the ridge. 

“Q. Did you notice any hurts or bruises or wounds? A. Yes, a big crushed 
place in the back of his head and a round hole in the back of his head. 

“Q. Where was the team? A. Out to the left, thirty yards I guess. 

“Q. Did you notice their condition? A. Yes their harness was twisted and 
the check lines were wound up under their feet. 

“Q. The harness was torn and twisted? A. Yes sir. 

“Q. What time of day did you find him? A. About nine o'clock at night.” 

That description (which is the only one contained in the record), as will be 
seen, is most indefinite, and leaves it extremely doubtful and speculative as to the 
way and manner the death of the insured was produced. At most, it only 
creates a plausible probability that he may have been kicked by one of the 
mules he was using, since his death in the manner it occurred could be accounted 
for upon no other reasonable hypothesis consistent with its being accidental. 
At any rate, defendant, because of such fact, and because of the further one 
that the insured failed to give the logging business as a part of his occupation 
in the answer to the question concerning it in his application, disputed its 
liability under its policy which plaintiff séems not to have known of at the 
time of the death of his son. However, with the view of settling the issue, and 
to obtain a complete quietus, E. V. Cox, an adjuster for defendant, wrote plaintiff 
a few days before July 25, 1930, to meet him (Cox) at the Jefferson hotel in 
Jackson, Ky., on a specified date, but plaintiff failed to appear. The adjuster 
then sought out plaintiff, who produced the policy in the New York Life Insur- 
ance Company, when Cox informed him that he did not represent that company, 
and that he had no authority to negotiate a settlement for it, informing plaintiff 
at the time that the policy that he (Cox) was proposing to settle was one for 
$2,000 issued by defendant. 

The negotiations resulted in a settlement of the claim for the consideration 
of $500, which was then and there paid by check issued to plaintiff, which he 
later collected and appropriated the proceeds to his use. That settlement was 
made on July 25, 1930, and the check, together with an acknowledged receipt, 
shows that it was done in full settlement of defendant’s liability under its policy, 
end which Cox on the trial of this case testified was in the neighborhood oi 
what he estimated would be the cost of a litigation, including attorney’s iees, 
and which amount he agreed to pay in order to dispense with the trouble and 
expense of a lawsuit. 

On November 11, 1930, plaintiff filed this ordinary action against defendant 
in the Breathitt circuit court, seeking to recover from it $1,500, the balance of 
the face of the policy, upon the ground that fraud was practiced upon him in 
procuring the settlement referred to, and which he averred consisted in (a) Cox, 
the adjuster for defendant, falsely representing to him that he was settling the 
policy of the New York Life Insurance Company on his son’s life, and that he 
plaintiff) did not know otherwise until some time later when the New York 
Life Insurance Company paid him the full amount of its policy, and (b), that 
Cox falsely represented to him that defendant was not liable, when in truth it 
was liable, and which plaintiff says was a fraud practiced upon his rights. He 
did not return to defendant, or offer to return to it, the compromise amount 
of $500, but, notwithstanding, the court overruled defendant’s demurrer to the 
petition, 

In its answer, defendant (1), denied the material averments of the petition, 
except the issuance of the policy sued on, and in other paragraphs it relied (2) 
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on the false answer supra made by the insured in his application for the policy, 
and (3), the compromise of the claim before the filing of the action by the 
payment to plaintiff of the sum of $500 which he accepted and appropriated and 
which, as stated, he had never returned or offered to return to it. Those 
defenses were denied and upon trial, the jury, under the instructions of the 
court, returned a verdict for plaintiff for the full amount sued for, and, from 
the judgment based thereon, defendant prosecutes this appeal. 

[1] The testimony in the case shows, perhaps, a waiver of defense (2) or an 
stoppel of defendant to rely on it because of its agent being present when the 
application was made out, and he, possessing knowledge of the facts as to 
insured’s occupation, made no objection to the answer, and which would possibly 
excuse the false answer under numerous opinions of this court, among the latest 
of which is Berkshire Life Insurance Co. v. Goldstein, Ky. : S. 
W.(2d) ——' (decided April 26, 1935), and others referred to therein. But no 
such waiver or estoppel was relied on in any pleading of plaintiff. However, if 
it were otherwise, and if he had both pleaded and established the waiver or 
estoppel to rely on that defense, or that reason for disputing liability by defend- 
ant, there yet remained the very much mooted question of whether or not the 
insured received his death as a result of the accidental means covered by the 
policy, and insured against. If the latter issue had not existed, and if the one 
based on the false answer in the application was also eliminated by waiver, 
estoppel, or otherwise, then the compromise of the claim would be nothing but 
an effort on the part of defendant to relieve itself of a liquidated liability by the 
payment of a less sum; and, under numerous opinions of this and other courts, 
the settlement could not be sustained because unsupported by a legal consider- 
ation. See Creutz v. Heil, 89 Ky. 429, 12 S. W. 926, 11 Ky. Law Rep. 652; Inter- 
Southern Life Insurance Co. vy. Stephenson, 246 Ky. 694, 56 S.W.(2d) 332. 

{2, 3] On the other hand, if the liability contended for is doubtful, and the 
doubt is supported by reasonably well-founded grounds, a compromise or settle- 
ment of it for a less sum than what would be due if no such doubt existed is not 
embraced within the rule above referred to, but will be upheld as having been 
made upon a valid and sufficient consideration. The latest case from this court 
so declaring is Provident Life & Accident Insurance Co. of Chattanooga, Ten- 
nessee vy. Ramsey, 256 Ky. 126, 75 S.W.(2d) 781, and others referred to therein 
That case with the other late one of Kentucky Central Life & Accident Insur- 
ance Co. vy. Burrs, 256 Ky. 64, 75 S.W.(2d) 744 (and the ones referred to in it) 
are also authority for the principle that one seeking a rescission of an executed 
compromise agreement, and a recovery for the full amount of the compromised 
claim, must tender (or excuse the tendering) the amount received in compromise 
as a condition precedent to the maintenance of his action for a recission, unless 
the compromise agreement was without consideration because in settlement of 
a larger liquidated and undisputed amount, or, if disputed, it was based upon 
wholly insufficient grounds. 


[4] In this case, plaintiff did not support his alleged ground of fraud as made 
his pleading, since on cross-examination he expressly admitted that the wit- 
ness, Cox, informed him of the existence of the policy issued by defendant, and 
ihat he (Cox) was negotiating for a settlement of that claim, and that he was 
“xpressly informed by Cox that the latter had no connection with the New York 
Life Insurance policy and was making no effort to settle or compromise it. He 
also admitted that Cox informed him at the time of the two defenses (1) and 
(2), supra, which the defendant claimed excused it from liability. With that 
knowledge he agreed to and did accept the payment made in compromise and 
which, as we have seen, is and was under the facts supported by a valid consider- 
ation, and justified the payment and acceptance of the compromise amount in 
iull settlement of the entire claim which defendant disputed upon justifiable 
grounds. Furthermore, plaintiff as we have seen failed to establish the only 
fraud upon which he relied; but if he had testified otherwise, then he failed 
to return or offer to return ‘the compromise amount, which the. Ramsey, Burrs, 
and other cases, supra, require as a condition precedent to the maintenance of 
the action, and which failure defendant expressly pleaded and relied on. 


1 Not released by court at date of publication. 
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Complaint is made of the instructions given by the court, at least some of 
which we conclude are justifiable, but inasmuch as the court should have 
directed a verdict for defendant, for the reasons hereinbefore stated, none of 
the other grounds will be referred to, discussed, or determined. 

Wherefore, the judgment is reversed, with directions to set it aside, and for 
proceedings consistent with this opinion. 
































































PROVIDENT LIFE & ACCIDENT INS. CO. OF CHATTANOOGA, TENN., 
et al. v. DIEHLMAN. 
Court of Appeals of Kentucky. Feb. 19, 1935. 
Rehearing Denied June 11, 1935. 
82 Southwestern Reporter (2d) 350. 
3. INSURANCE. 

Where insured under accident policy, who had been taking down wall in base- 
ment, stated when arriving at head of stairs that he had fallen and was hurt, such 
declaration, in connection with his conduct, condition of his face and clothing, and 
almost immediate death, he/d sufficient to take to jury question whether he had 
fallen and was hurt as result thereof. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4. INSURANCE. 

In action on accident policy insuring against death from bodily injuries effected 
directly, exclusively, and independently of all other causes through external, violent, 
and accidental means, beneficiary must establish by competent and relevant evidence 
that death was proximate result of injury, independent of all other causes, and was 
due solely to the injury. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

5. INSURANCE. 

In action on accident policy, character of injury and full description thereof 
may be proved by lay witness, and, when it is so proved, peremptory instruction 
for insurer is improper. 

(For other cases, see Insurance, Dec. Dig. $ 668[11].) 

7. INSURANCE. 

In action on accident policy, expert testimony that injury was proximate cause 
of death, coupled with insured’s res geste statement, bruises on face, dirt on face 
and clothing, his action in holding head and crouching over, and his immediate 
death, held sufficient for jury on question whether injury was sole proximate 
cause of death, independent of alleged angina pectoris. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Fourth 
Division. 

Action by Mary Diehlman against the Provident Life & Accident Insurance 
Company of Chattanooga, Tenn., and others. Judgment for plaintiff, and defend- 
ants appeal. 


Affirmed. 

Jos. S. Lawton and O’Neal & O'Neal, all of Louisville, for appellants. 

Benj. F. Gardner and Irving Walker, both of Louisville, for appellee. 

RICHARDSON, Justice. 

This is an appeal from a judgment on a jury’s verdict in favor of the bene- 
ficiary of an accident insurance policy. Lawrence Diehlman, now deceased, was 
the insured, and Mary Diehlman, the widow, the beneficiary. The policy was 
issued by the Provident Life & Accident Insurance Company of Chattanooga, 
Tenn., insuring the life of Lawrence Diehlman, “against loss resulting from bodily 
injuries effected directly, exclusively and independently of all other causes througii 
external, violent and accidental means, except when intentionally self-inflicted 
while sane or insane,” etc. 

The contentions of the insurance company are “that a peremptory instruction 
should have been given for it upon the ground that there was a failure to show (1) 
that there was an accident, (2) that there was no competent medical or other testi- 
monies sufficient to show that the alleged accident contended for by plaintiff was the 
direct, exclusive cause of death, (3) incompetent testimony that was highly prejudi- 
cial, (4) improper argument by counsel of plaintiff of a highly prejudicial nature, 


sutticient alone to warrant a reversal, and (5) the verdict is flagrantly against the 
evidence.” 
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We shall dispose of these grounds according to the record. To do so properly 
and fairly requires a review of the evidence. It substantially shows that Lawrence 
Diehlman, 58 years of age, about 6 o’clock on the morning of October 4, 1932, was 
seen by his daughter going down the basement steps, leading from the yard to her 
home, to resume work in the basement to her home, in which he had previously 
heen engaged, taking down a brick wall. The wall before he began to take it down 
was seven feet high, and at that time it had been taken down two feet. The steps 
to the basement were in sight of where his daughter was engaged in the kitchen. 
He was working immediately underneath the kitchen, and the daughter could hear 
the noise incident to his work. Shortly after he entered the basement, he appeared 
at the head of the basement steps. The daughter did not observe before his coming 
up the steps that he had stopped work. She heard him coughing and also his foot- 
steps as he came out of the basement. She went to the door and spoke to him 
as he came out. He sat down on the steps, “holding himself, crouched over,” and, 
on being asked by her what was the matter, he responded, “I am hurt, I fell.” She 
stated that at that moment he seemed to be in pain, but he immediately arose, . 
passed through a gate leading out of her back yard into the yard to his home. She 
remained in the kitchen about ten minutes, when her mother called her. She went 
to his home, where she found him in a bedroom. Her mother directed a doctor be 
called. She called Dr. C. G. Russman, who resided in that vicinity, and he imme- 
diately came and administered a hypodermic. On his arrival, Dr. Russman examined 
him. He was dead, but he administered a hypodermic, hoping there was a possibility 
of reviving him. It was Russman’s opinion he was dead at the time. According to 
Russman, he was “cold with perspiration; his face was ashy; he had a very anxious 
expression on his face, showing a premonition of death.” The only history of his 
ailment Russman obtained was that he “had a pain in his chest.” At the time the 
members of the family imparted this information, they were “all crying and wor- 
ried.” Dr. Russman directed the coroner be called. Dr. Roy L. Carter, the corone:, 
was called, and came to the home of Diehlman and found him lying on a sofa or 
settee. He did not take off Diehlman’s clothing. He examined his face and head, 
“did not observe any mark on the side of the temple; did not see any broken blood 
vessel or cut.” The history as given him was, Diehlman was taken “suddenly 
sick,” came out of the basement, complained of pain in his chest, and “passed away 
very rapidly.” The undertaker arrived at Diehlman’s home about noon. He stated 
there was no mark or bruise of any kind on the head of the deceased, and that, if 
such mark suddenly appeared on any part of his body, it appeared after death and 
after the body left his custody. Diehlman’s clothing and underwear were wet, and 
the body was in profuse perspiration, and the condition of his underwear and 
clothing was due to the perspiration. A certificate filed with the bureau of vital 
statistics stated his death was due to heart disease, angina pectoris. ’ 

The deceased’s daughter, who had observed him come out of the basement and 
who had followed him to his home, testified that, before the doctor and the coroner 
arrived, Diehlman’s face was dirty, and her mother washed it, and, at the time she 
did so, they noticed a mark—bruise—in the temple and also on the chin. It was 
fresh; it was not on his face when he went into the basement. The bruise in the 
temple was “about an inch and a half.” The daughter further testified that the 
coroner did not examine Dielhman’s body. He merely opened his collar, “and this 
is all he did.” 


The widow of Diehlman claims she saw, before the undertaker came, the 
bruise in the temple and on the chin, on the right side of his face. 

Mrs. Murray, a neighbor, also saw the bruises on the right side of his face. 
Her statement was that the bruise in the temple was “about an inch or an inch and 
a half,” to which she called Mrs. Englert’s attention. A son of Diehlman noticed 
the bruises on the side of his face; the size and location thereof as given by him 
were identical to those described by the other witnesses. He claims he saw them 
before the arrival of the coroner. 

The witnesses described the clothing Diehlman was wearing at the time of his 
death and declared they were dirty and showed the presence of lime, mortar, dirt, 
and yellow clay, similar to that on the floor of the basement in which he was 
working. 

Henry Freadreacea was connected with Diehlman in the removal of the wall, 
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and had agreed to return about 7:30 or 8 o’clock on the morning on which the lat- 
ter’s death occurred. On his return to begin work in the basement, Freadreacea 
discovered the absence of Diehlman. He went to the latter’s home and found him 
dead, lving on the bed. He testified that the wall from which Diehlman was remov- 
ing the brick was about five feet high, and, in order for him to dislodge the brick, 
it was necessary for him to stand “on a box or something.” He could not stand on 
the ground and work on the five-foot wall. Diehlman used a chisel and a crowbar 
with which to knock the brick out of place. The son of Diehlman testified that 
he entered the basement where his father had been at work and found an old 
chair at the place at which his father was engaged when knocking brick out of the 
wall. A crowbar and a chisel and other tools were in the basement near the chair. 

A number of witnesses who had known Diehlman many years, some of them 
had engaged in manual labor with him, others had visited his home and associated 
with him, testified that Diehlman was an active, robust, strong man, in good 
health, with no ailments. 

It was the consentient opinion of Drs. Arnold, Frey, and Cox, expressed in 
response to hypothetical questions reflecting the evidence and embracing the facts 
proven by the testimony of the lay witnesses, that Diehlman’s death resulted from 
a cerebral hemorrhage, proximately caused, or “superinduced, by a fall.’ The 
symptoms of angina pectoris as described by these physicians are “gasping for 
breath, excruciating pain in region of the heart and down the left arm and shoulder ;” 
the pain accompanying it “is very severe”; “a choking sensation—a shutoff of the 
breath;” and as a general rule “the patient does not struggle”; and the symptoms 
accompanying an injury on the head sufficient to produre a cerebral hemorrhage, 
resulting in death are, “a dizziness,” “an internal hemorrhage,” and “death soon 
ensues.” 

The physicians who testified for the beneficiary excluded angina pectoris as the 
cause of the death of Diehlman. It was their opinion that profuse perspiration does 
not solely denote angina pectoris; such perspiration, they claim, is generally present 
when bodily pain is present. 

Drs. Russman, Carter, the coroner, and the undertaker agree that angina pec- 
toris was the proximate cause of the death of Diehlman, and that there was no 
connection between this disease and his alleged fall. 

It is apparent the evidence of the parties presents two theories of the cause 
of the death of Diehlman. That the beneficiary is that he fell while removing brick 
from a wall in the basement: the dirt on his face and clothing, the bruise on the 
right side of his face, indicated he had so fallen, and that in falling the right side 
of his face, in the temple and on the chin, was bruised; and the fall produced an 
injury which superinduced a cerebral hemorrhage resulting in his immediate death, 
independent of all other causes. That of the insurance company is, Diehlman did 
not fall, did not sustain an injury, and his death was due to angina pectoris. It 
offered no evidence tending to show there was no dirt on his face and clothing. 

1, 2] The insurance company most strenuously and earnestly contends that the 
statement of Diehlman to which his daughter testified, namely, “I am hurt, I fell,” 
was incompetent and highly prejudicial. The statement attributed to him is corrob- 
orated by the appearance, action, and conduct of Diehlman as described by the 
daughter: also by the presence of dirt on the right side of his face, the bruises. in 
the temple and on the chin, and the condition of his clothing. But such corrobora- 
tion does not relieve us of the obligation of determining whether Diehlman’s state- 
ment, “I am hurt, I fell,’ was and is a part of the res gestz as this term is gen- 
erally defined and used in such cases. 


It is an accepted rule that res geste which is closely related to, but distinct 
from, that concerning subsequent statements, is admissible when it consists of 
spontaneous declarations by an injured person following so soon after sustaining an 
injury that no time or motive tor fabrication could be presumed. The competency 
of such declarations has been the subject of much consideration by the courts. See 
Fid. & Cas. Co. v. Cooper, 137 Ky. 544, 126 S. W. 111, 114; Travelers’ Ins. Co. v. 
Mosley, 8 Wall. 397, 408, 411, 19 L. Ed. 437; Petrie v. Cartwright, 114 Ky. 103, 70 
S. W. 297, 24 Ky. Law Rep. 903, 59 L. R. A. 720, 102 Am. St. Rep. 274, L. & N. 
R. R. Co. v. Molloy’s Adm’x, 122 Ky. 219, 91 S. W. 685, 28 Ky. Law Rep. 1113; 1. 
C.R.R. Co. v. Houchins, 125 Ky. 483, 101 S. W. 924, 31 Ky. Law Rep. 93; Omberg 
v. U. S. Mut. Ass’n, 101 Ky. 303, 40 S. W. 909, 19 Ky. Law Rep. 462, 72 Am. St. 
Rep. 413; National Life & Acc. Ins. Co. v. Hedges, 233 Ky. 840, 27 S.W.(2d) 422. 
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The competency of a declaration of an injured person was reviewed by the 
Supreme Court of the United States in Travelers’ Ins. Co. v. Mosley, supra. The 
individual in that case went downstairs, and when he came back “was suffering,” 
and stated he “had fallen down the stairs.” The evidence was ruled competent. 
\Ve have applied this rule in a number of cases. It is generally accepted. 

In Fid. & Cas. Co. v. Cooper, the facts were: Cooper was a passenger train 
conductor, in good health. He fell into a turntable pit, sustaining bruises and cuts 
to his chin, hands, and chest. He made a statement to the first person he met 
after he climbed out of the pit, the exact time not being shown. In disposing of 
the objection to this testimony, we said: “The court properly admitted in evidence 
the statements of Cooper made to the first person who reached him just after he 
climbed out of the pit. His face and his hands were bleeding, and his statement 
then, as to how he had received the injuries a few seconds after the accident 
occurred, was properly admitted as part of the res gestz.” 

In National Life & Acc. Ins. Co. vy. Hedges, we reviewed a number of cases, 
wherein statements of injured persons were made under circumstances similar to 
that in which Diehlman made the statement to his daughter. The court in all of 
them ruled such statements were a part of the res geste and therefore properly 
admitted as evidence. 

We do not see how the present case can be distinguished from those cases. lt 
is our conclusion that the declaration of Diehlman to his daughter was competent 
and properly admitted. 

[3] It is insisted that, “even though his statement were competent, it does not 
prove that he had a fall or was hurt as a result of the accident.” Considering his 
statement in connection with his action and conduct, the condition of his face and 
clothing, there is very little room to doubt that he had a fall or that he was hurt 
as a result thereof. 

[4] It is true it is indispensable that the beneficiary establish by competent and 
relevant evidence that the death of Diehlman was the proximate result of an injury, 
independent of all other causes, and that, unless the evidence shows his death was 


due solely to the injury, the company is not liable. A&tna Life Ins. Co. v. Bethel, 
140 Ky. 609, 131 S. W. 523. 


[5] The character of an injury and a full description thereof may be proven 
by lay witnesses, and the testimony of an expert is not indispensable to a recovery 
on account thereof, by an insured or in case of his death by the beneficiary. When 


sO proven, a peremptory instruction is improper. Pac. Mut. Life Ins. Co. y. Cash, 
224 Ky. 292, 6 S. W.(2d) 239; Phillips’ Committee v. Ward’s Adm’r, 241 Ky. 25, 
43S. W.(2d) 331. : 

[6, 7] The causal connection between an accident and a plaintiff's injury need 
not necessarily be established by expert testimony alone. Horn’s Adm’r v. Pru- 
dential Ins. Co. of America, 252 Ky. 137, 65 S. W.(2d) 1017; McAuliffe v. Met- 
calfe (Mass.) 193 N. E. 581. Where the relation of cause and effect between two 
facts has to be proven, the testimony of an expert that such relation exists, or 
probably exists, is enough. Pac. Mut. Life Ins. Co. v. Cash, 224 Ky. 292, 6 S. W. 
(2d) 239; Phillips’ Committee v. Ward’s Adm’r, 241 Ky. 25, 43 S. W.(2d) 331; 
\merican Acc. Co. v. Fidler’s Adm’x, 35 S. W. 905, 36 S. W. 528, 18 Ky. Law 
Rep. 161; De Filippo’s Case, 284 Mass. 531, 188 N. E. 245. It is true that, if the 
testimony of the expert is merely that such relation is possible, conceivable, or 
reasonable, without more, it leaves the issue trembling in the balance (Bahre v. 
Travelers’ Protective Ass’n, 211 Ky. 435, 277 S. W. 467); but slight additional 
circumstances may tip the scales. According to these principles, the expert testi- 
mony to the effect that Diehlman’s injury was the proximate cause of his death 
is sufficient when taken in connection with his statement made, eo instanti, on his 
arrival at the head of the steps, leading from the basement, the description of the 
bruises on the side of his face, the presence of dirt on his face and clothing, the 
“holding his head and crouching over,” his immediate death, coupled with the fact 
his health had always been good before the injury. American Acc. Ins. Co. v. 
Fidler’s Adm’x, 35 S. W. 905, 36 S. W. 528, 18 Ky. Law Rep. 161; Pac. Mut. 
Life Ins. Co. v. Cash, 224 Ky. 292, 6 S. W.(2d) 239; Phillips’ Committee v. Ward's 
Adm’r, 241 Ky. 25, 43 S. W.(2d) 331; De Filippo’s Case, 284 Mass. 531, 188 N. E. 
245: McAuliffe v. Metcalfe (Mass.) 193 N. E. 581. 

No one can say with absolute assurance of accuracy that Diehlman’s death 
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did, or did not, result directly from his sustained injury independent of angina 
pectoris and exclusively of its effects, or the latter disease was not a condition or 
the cause of his death. It could only be determined as any other fact. L. & N. R. 
R. Co. v. Napier, 223 Ky. 417, 3 S. W.(2d) 1070, 64.A. L. R. 513. 

It was exclusively the province of the jury to choose whether the theory cf 
the beneficiary or of the insurance company was the correct one and satisfactorily 
established ‘by the evidence. 

The issue as to whether his death resulted from the fall, independently and 
exclusively of all other causes, was properly submitted to the jury. 

[8] Applying the established rule that a peremptory instruction is proper only 
when the facts proven and the inferences reasonably deducible therefrom fail to 
establish the case (Collett’s Guardian y. Standard Oil Co., 186 Ky. 142, 216 S. W. 
356), we unhesitatingly declare it is our opinion the evidence is sufficient to sustain 
the jury’s verdict (Omberg v. U. S. Mut. Ass’n, 101 Ky. 303, 40 S. W. 909, 19 Ky. 
Law Rep. 462, 72 Am. St. Rep. 413). 

Respecting the insistence that improper argument of counsel of the beneficiary 
is sufficient alone to warrant a reversal, it is our conclusion it is without merit. To 
sustain this insistence, the insurance company cites to us Madisonville, etc., R. Co. 
v. Allen, 152 Ky. 706, 154 S. W. 5; Gunterman v. Cleaver, 204 Ky. 62, 263 S. W. 
683. 

[9] The statement of counsel in those cases was to the effect that the affidavit 
purporting to contain the testimony of the absent witness was merely the affidavit 
of the defendant, and the absent witness would not so testify if present. In the 
present case, counsel of the insurance company, in his argument to the jury, when 
referring to the affidavit setting forth the undertaker’s testimony, which was read 
as his deposition in behalf of the insurance company, stated: “This record shows 
that they never subpoenaed the undertaker. They did not want to get him here.” 
At this point, counsel of the beneficiary stated, “The record shows we did.”  Fol- 
lowing this colloquy, counsel of the insurance company commented on the testi- 
mony of the daughter of the deceased, relative to her going to the door and 
observing her father coming out of the basement. Counsel of the beneficiary, in 
his argument in response thereto, referred to the affidavit containing the testimony 
of the undertaker in these words: “They prepared an affidavit as to what the wit- 
ness, Frey, would testify to—a man whom we had subpeenaed as a witness. * * * 
They tell you in the affidavit which was filed that there was no mark * * * . They 
put this in the poor fellow’s mouth who is not here, * * * Are you going to believe 
this sworn statement of this man, Frey, who is away from here, or are you going 
to believe this statement that is prepared by counsel and filed in this case in order 
to serve their purposes? * * * I agree that is his testimony if he was here, but | 
say he stated something untrue in this affidavit, or if he were here and testified to 
that, he would state something untrue in making that statement. Now, which state- 
ment are you going to take? There is the statement over his own signature, and 
there is the statement he would make if here. I say one or the other is untrue. 
We got Frey’s statement at the outset in good faith, endeavoring to comply with 
the requirements of this insurance company in making up proofs as to the cause 
of this man’s death.” 

It is proper to remark that the court had admonished the jury that the affidavit 
containing the purported testimony of the witness Frey was to be received and 
regarded by it, and given the same effect, as if he were present in person and tes- 
tifying. Also the witness Frey, in a statement that had been furnished by the bene- 
ficiary to the insurance company as a part of the proof of the death of Diehlman, 
stated there was a visible sign of an injury, “mark on the side of his face.” This 
statement appears to have been treated as evidence before the jury. 

The statement of Frey, furnished to the company as a part of the proof of 
the death of Diehlman, it is apparent conflicted with the statement read as his 
deposition and also with the testimony of the beneficiary’s witnesses. We are not 
prepared to say that counsel of the beneficiary traveled outside of the record or 
made statements to the jury not authorized by the evidence, or that he suggested 
the undertaker would not testify, if present, as in the statement or affidavit read 
as his deposition. He was within his rights when discussing both the statement 
and the testimony of Frey in connection with that of the witnesses of his client. 

A careful review of the record and of the briefs of the parties convinced us 
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the insurance company was accorded a fair and impartial trial; no incompetent 
evidence was admitted against it: no evidence offered by it was improperly 
excluded; and the instructions of the court are not criticized. 

Wherefore the judgment is affirmed. 


DONOHUE v. WASHINGTON NAT. INS. CO. 
Court of Appeals of Kentucky. April 16, 1935. 
Rehearing Denied June 21, 1935. 
82 Southwestern Reporter (2d) 780. 
1. INSURED. 

Insured who sustained injuries to hip and suffered subsequent disability 
when, while lifting 40-pound can of oil on to truck, he was stricken with severe 
pain in hip, causing him to fall to ground, striking on hip, held to have suffered 
“accident” within commonly accepted meaning and application of term as used 
in insurance contracts. 

“Accident” in its commonly accepted meaning, and as used in insur- 
ance contracts, is an event that takes place without one’s foresight of expec- 
tation; an undesigned, sudden, and unexpected event, happening by chance 
or unexpectedly, taking place not according to usual course of things; an 
event which proceeds from an unknown cause or is an unusual effect of 
a known cause, and therefore not expected; chance, casualty, or contin- 
gency. 

(For other cases, see Insurance, Dec. Dig. § 449:) 

2. INSURANCE. 

If result is such as follows from ordinary means, voluntarily employed, in a 
not unusual or unexpected way, it cannot be called a result effected by “acciden- 
tal means” as used in insurance policies, but, if in act which precedes injury 
something unforseen, unexpected, unusual occurs which produces injury, then 
injury has resulted through “accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 455.) 

3. INSURANCE. 

Words “accident,” “accidental,” and “accidental means,” as used in insur- 
ance policies, have no technical meaning in law, and must be interpreted accord- 
‘ng to usage of average man and as they would be read and understood by him 
in light of prevailing rule that uncertainties must be resolved in favor of 
insured, 

(For other cases, see Insurance, Dec. Dig. §§ 449, 455.) 

4. INSURANCE. 

Whether injury to hip and subsequent disability sustained by insured when, 
while lifting 40-pound can of oil on to truck, he was stricken with severe pain 
in hip, causing him to fall to ground, striking on hip, resulted from accident 
sustained through “accidental means” within meaning of accident policy, held 
for jury. 

(For other cases, see Insurance, Dec. Dig. §. 668|11].) 

Stites, J., dissenting. 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Fourth 
Division. 

Action by Joe Donohue against the Washington National Insurance Com- 
pany. From a judgment for defendant, plaintiff appeals. 

Reversed and remanded. 

Julius Leibson and Samuel Leibson, both of Louisville, for appellant. 

Lukins & Jones, of Louisville, for appellee. 

CREAL, Commissioner. 

This is an action on an accident insurance policy which, among other things, 
provides for payment of weekly indemnity for a period not exceeding 26 weeks, 
for “injuries sustained solely through external, violent and accidental means, 
independent of all other causes,” which “immediately and continuously totally 
disables the insured from doing any work of any nature.” 

In his petition the plaintiff, who is appellant here, claims to have sustained 
injuries solely through external, violent, and accidental means which wholly 
and continuously disabled him for a period of 26 weeks. In describing the way 
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and manner in which the alleged injury occurred, the petition follows substan- 
tially, if not literally, the quoted terms of the provisions of the policy. 


At the close of piaintiff’s evidence, the court sustained defendant’s motion 
for a peremptory instruction, and, from a judgment conforming to the directed 
verdict, plaintiff prosecutes this appeal. 

On June 20, 1933, appellant, who was engaged in selling oil and gasoline and 
making deliveries from a truck, attempted to pick up from the ground a can of 
oil weighing 40 pounds. Appellant testified that, when he lifted the can, he was 
stricken with such a severe pain in the left hip that he dropped the can and fell 
to the ground, striking on that hip; that, when he lifted the can, he was in a 
sort of a twist. In reply to a question by a juror as to the character of pain, he 
replied: “Just a quick, severe catch. It seemed to me apparently like you get a 
rag and tear it like that—the sound of the tear of a rag. That is the way it felt 
in my hip at the time.” He stated that the pain was more severe after the fall; 
that the following day he noticed a bruised place on his hip, and this seemed to 
disappear within a few days, but reappeared some time afterward. When asked 
what was the cause of his disability, he responded, “I think the lift, the strain 
and the fall.” 

The physician who treated appellant testified that in his determination as 
to the cause of appellant's disability he was compelled to base his opinion on 
the history of the case as given by the patient. He did, however, indicate there 
was a damage to the nerves in that hip and that he attributed appellant’s disabil- 
ity to the injury complained of. Otherwise his evidence throws little, if any, 
light on the questions to be determined. The evidence of appellant and his 
physician was sufficient to sustain the allegation of the petition as to the extent 
and duration of the disability. 

It is contended by appellant that there was sufficient evidence to show that 
he suffered an accident within the meaning of the policy and that the injury 
resulting was sustained solely through external, violent, and accidental means, 
independent of all other causes, and therefore the case should have gone to the 
jury. On the other hand, counsel for appellee maintain that, if appllant was in 
fact injured, his injuries resulted in an ordinary act in which he was intentionally 
engaged, and that in such circumstances the injury is not produced or sustained 
by accidental means within the meaning of the policy, and there can be no 
recovery thereunder. As supporting this theory, Salinger v. Fidelity & Casualty 
Co. of N. Y., 178 Ky. 369, 198 S. W. 1163, 1164, L. R. A. 1918C, 101; Bahre v. 
Travelers’ Protective Ass’n, 211 Ky. 435, 436, 277 S. W. 467, 468, and text author- 
ity and a number of cases from foreign jurisdictions are cited. 

{1] An accident in its commonly accepted meaning and as used in insurance 
contracts is “an event that takes place without one’s foresight or expectation. 
An undesigned, sudden and unexpected event, * * * happening by chance or 
unexpectedly, taking place not according to the usual course of things.” “An 
event which proceeds from an unknown cause, or is an unusual effect of a known 
cause, and therefore not expected; chance, casualty or contingency.” Pack v. 
Prudential Casualty Co., 170 Ky. 47, 185 S. W. 496, 498, L. R. A. 1916E, 952; Huff- 
man vy. Commonwealth, 193 Ky. 79, 234 S. W. 962, 964. It is therefore apparent 
that appellant did suffer an “accident” within the commonly accepted meaning 
and application of that term. So it only remains to be determined whether the 
accident was suffered in a way and manner to bring it within the terms and 
coverage of the policy. 

In the Salinger Case, supra, which has been widely quoted, it appears that 
Salinger, who was a merchant, held a policy insuring against injury sustained 
through accidental means and resulting directly, independently, and exclusively 
of all other causes. While lifting a bundle of boxes weighing about 24 pounds 
to a shelf above his head, he found that he could not distinctly see the numbers 
on the boxes, and it developed that he had lost the sight of one of his eyes. 
He was in good health and suffered no pain. He sought recovery on the ground 
that he had lost his sight through accidental means within the terms and mean- 
ing of the policy. The answer, in addition to a traverse of the petition, affirma- 
tively alleged that he was afflicted with embolus, which disease and his bodily 
condition resulting therefrom were the causes of the loss of his eye. Salinger 
testified that he lost his eye at the time and in the manner above stated. Three 
physicians who testified were in agreement that he lost his eye from embolus, which 
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in common parlance is a clot in the blood vessels, and that it was brought about 
by his bodily condition, and it would not have been possible for him to lose his 
sight by a slight exertion in lifting the boxes independently of his bodily infir- 
mity. After referring to the pleadings and the foregoing matters appearing in 
evidence, the opinion says: “So, the question for decision is reduced to this 


proposition, Does an intentional exertion constitute ‘accidental means’ or injury 
within the provision of the policy?” 


The opinion then cites and quotes from cases from other jurisdictions 
indicating a negative answer to the question, and following substantially the 
rule as stated in 1 C. J. p. 426, that: “If a result is such as follows from ordinary 
means employed voluntarily and in a not unusual or unexpected way, it cannot 
be called a result effected by accidental means.” The opinion, however, sums up 
with this conclusion: “As above stated there is no real contradiction in the testi- 
mony in this case as to what caused the loss of plaintiff’s eye, the three physi- 
cians agreeing that Salinger would not have lost his sight in the absence of his 
bodily condition caused by the clot in the blood vessels. Consequently, under 
the rule above announced, his injury was not caused by accidental means within 
the terms of the policy.” 

In the Bahre Case, cited by counsel for appellant, the insured, while riding 
over a rough road in an automobile, claimed to have been thrown against the 
side of the car several times, and on one of these occasions his leg struck the 
handle on the door, and on the rebound the calf of his leg struck the seat causing 
him some pain. This occurred on May 30 and no serious trouble developed 
until June 3, when he called a physician. On June 7 or 8 the leg commenced to 
swell, and for the first time the physician noticed that it was discolored. The 
pinion quoted the rule referred to in the Salinger Case to the effect that an 
injury is not produced by accidental means within the meaning of an insurance 
policy where it is the direct, though unexpected, result of the act in which insured 
is voluntarily engaged. The policy, among other things, provided that there 
will be no liability for injury “of which there are no visible marks upon the 
body.” It is pointed out that there was no time assigned for the accident, no 
abrasion, bruise, or external visible mark to indicate an injury for more than a 
week, etc. After discussing the evidence to show connection between the injury 
claimed and the alleged accident or accidental means which caused it, it is said: 
“It thus appears that there was no evidence upon this issue authorizing a verdict 
in favor of the plaintiff. At most it is speculative and it is well settled that a 
jury is not permitted to speculate upon their verdict.” 

It will therefore be seen that the case before us in most material aspects 
is quite different from cither the Salinger Case or the Bahre Case, in that 
appellant had never had any disease or trouble with his hip, and he connects his 
injury directly with the lifting of the can and the fall occasioned thereby. 
Neither the Salinger Case nor the Bahre Case is rested on the theory that the 
insured was voluntarily and intentionally doing the thing claimed to have caused 
the injury, although that principle is referred to in both opinions. The opinion 
in the former was based on the theory that the injury resulted from disease and 
in the latter that evidence was not sufficient to connect the injury with the 
causes from which it was claimed it arose. 

{2] We find the general trend of authority to be as stated in the case of 
United States Mutual Accident Association v. Barry, 131 U. S. 100, 9 S. Ct. 755, 
762, 33 L. Ed. 60, “that if a result is such as follows from ordinary means, volun- 
tarily employed, in a not unusual or unexpected way, it cannot be called a result 
effected by accidental means; but that if, in the act which precedes the injury, 
something unforeseen, unexpected, unusual, occurs which produces the injury, 
then the injury has resulted through accidental means.” 

In the latter case, Barry and two associates jumped from a platform five feet 
in height to the ground. The two associates jumped safely and without suffering 
any ill results. Barry, however, apparently sustained an injury in the jump, and 
immediately became ill and vomited, was unable to retain anything on his stomach, 
passed nothing but decomposed blood and mucous, and died about 9 days there- 
after. The widow recovered under a policy with provisions similar to the one under 
consideration here, and the judgment was affirmed. It was held that the court 
properly instructed the jury that “the term ‘accidental’ was used in the policy in 
its ordinary, popular sense as meaning ‘happening by chance; unexpectedly taking 
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place; not according to the usual course of things ;’ or not as expected.” That case, 
like numerous other cases, held that, if insured died of some disease not neces- 
sarily resulting from the original injury, then the insurer was not liable under the 
terms of its policy, but, if the insured received an internal injury not produced by 
the disease, and thereby caused his death, then the injury was the proximate cause 
of his death. 

In the case of Mutual Life Insurance Co. of N. Y. v. Dodge (C. C. A.) 11 
F. (2d) 486, 488, 59 A. L. R. 1290, the widow of insured as beneficiary recovered 
under a provision in a policy providing for double indemnity, if the death of the 
insured resulted from injury sustained solely through external, violent, or acci- 
dental means. Dr. Dodge died as the result of the local administration of novo- 
cain preliminary to an operation for the removal of his tonsils. He was in good 
health and had no disease or infirmity except the diseased condition of his tonsils 
which it was admitted did not contribute to his death. He had observed other 
physicians use novocain in operations, and knew it was to be used as a local anes- 
thetic in his case, and it was applied in the usual manner. It was established by 
the evidence that rovocain is ordinarily absolutely harmless, but that it proved 
fatal to Dr. Dodge, because, unknown to himself and to the operating physician, 
le had an “idiosyncrasy” or “hypersusceptibility” to the drug, which experts testi- 
fied. was not an infirmity or disease, but merely a peculiarity of the individual which 
could not be discovered by tests or examination. The opinion, after a review of 
the evidence, says: 

“We think that not only was the death of insured an ‘accidental death,’ but 
that it was also a death caused by ‘accidental means,’ within the meaning of the 
double indemnity clause. 

‘Accidental’ is defined in Webster’s Dictionary as ‘happening by chance, or 
unexpectedly ; taking place not according to the usual course of things; casual; 
fortuitous; as an accidental visit... And in defining the term ‘accidental means’ 
Corpus Juris says: ‘Where the effect is not the natural and probable consequence 
of the means which produce it—an effect which does not ordinarily follow and 
cannot be reasonably anticipated from the use of the means, or an effect which th« 
actor did not intend to produce and which he cannot be charged with a design of 
producing—it is produced by accidental means.’ 1 C. J. 427. 

“Cooley’s Briefs on Insurance, at page 3156, gives practically the same defini- 
tion. Judge Sanborn, speaking for the Circuit Court of Appeals of the eighth 
circuit, says: ‘An effect which is the natural and probable consequence of an act 
or course of action is not an accident, nor is it produced by accidental means. It 
is either the result of actual design, or it falls under the maxim that every man 
must be held to intend the natural and probable consequence of his deeds. On 
the other hand, an effect which is not the natural or probable consequence of the 
means which produced it, an effect which does not ordinarily follow and cannot 
be reasonably anticipated from the use of those means, an effect which the actor 
did not intend to produce and which he cannot be charged with the design of pro- 
ducing, * * * is produced by accidental means. It is produced by means which 
were neither designed nor calculated to cause it. Such an effect is not the result 
of design, cannot be reasonably anticipated, is unexpected, and is produced by an 
unusual combination of fortuitous circumstances; in other words, it is produced 
by accidental means.’ Western Com. Travelers’ Ass’n v. Smith, 85 F. 401, 29 C. 
C. A. 223, 40 L. R. A. 653, approved in Atna [Life] Ins. Co. v. Brand (C. C. A. 
2d) 265 F. 6 [13 A. L. R. 657]. 

“Mr. Justice Blatchford, speaking for the Supreme Court of the United States, 
‘ays: ‘If a result is such as follows from ordinary means, voluntarily employed, in 
a not unusual or expected way, it cannot be called a result effected by accidental 
means; but if, in the act which precedes the injury, something unforeseen, unex- 
pected, unusual occurs, which produces the injury, then the injury has resulted 
through accidental means.’ [United States] Mutual Accident Ass’n y. Barry, 9 
S. Ce 755, 131 U.S: 100; 33: L. EO, * ** 

“It is true that the doctor intended to apply the drug and insured intended that 
he should apply it; but neither intended to apply it to a body possessed of the 
idiosyncrasy. Death resulted because of their applying the drug in ignorance of 
this peculiarity in the object acted upon, and was a result not calculated nor 
intended, and one which could not reasonably have been foreseen.” 
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There is nothing here to indicate that a disease or infirmity of body caused 
or contributed to appellant’s injuries as there was in the Salinger and Bahre Cases. 
In Silverstein v. Metropolitan Life Insurance Co., 254 N. Y. 81, 171 N. E. 914, and 
Leland v. Order of U. C. Travelers, 233 Mass. 558, 124 N. E. 517, and a number 
of other cases, it is indicated that, for disease or infirmity to exclude the effect 
of an accident from the coverage of a policy insuring against injury by accidental 
means, the disease or infirmity must be such as would be characterized as a disease 
or infirmity in the common speech of man, that, if there be a frail general con- 
dition so that the powers of resistance may be easily overcome, or merely a tend- 
ency to disease which is started up and made operative whereby injury results, 
there may be recovery, even though the accident would not have caused that effect 
upon a healthy person in a normal state; and accident policies are not accepted by 
the ordinary man with the idea and understanding that their coverage extends alone 
to perfection in health and vigor, since Apollonian perfection and Herculean 
strength exist only in the realm of mythology. 

This court in Woods y. Provident L. & A. Ins. Co., 240 Ky. 398, 42 S.W.(2d) 
499, quotes with approval that part of the opinion in Western Commercial Travel- 
ers’ Ass’n v. Smith (C. C. A.) 85 F. 401, 40 L. R. A. 653, quoted in Mutual Life 
Insurance Co. of N. Y. v. Dodge, supra, and hereinbefore set out. And it has been 
approved and followed literally or in substance and effect in numerous other cases. 
Continental Casualty Co. v. Willis (C. C. A.) 28 F.(2d) 707, 61 A. L. R. 1069; 
Zurich General A. & L. Ins. Co. v. Flickinger (C. C. A.) 33 F.(2d) 853, 68 A. L. 
R. 161; Norris v. New York Life Ins. Co. (C. C. A.) 49 F.(2d) 62; Schleicher v. 
General Accident F. & L. Assur. Corp., 240 Ill. App. 247; Hoosier Casualty Co. 
v. Royster, 196 Ind. 629, 149 N. E. 164, 42 A. L. R. 239; Ashley v. Agricultural 
Life Ins. Co., 241 Mich. 441, 217 N. W. 27, 58 A. L. R. 1208: Arquin v. Industrial 
Com., 349 Ill. 220, 181 N. E. 613; Wright v. Order of U. C. Travelers, 188 Mo. 
App. 457, 174 S. W. 833. 

[3] The words “accident,” “accidental,” and “accidental means,” as used in 
insurance policies, have never acquired a technical meaning in law, and must be 
interpreted according to the usage of the average man and as they would be read 
and understood by him in the light of the prevailing rule that uncertainties and 
ambiguities must be resolved in favor of the insured. Bennett v. Travelers’ Pro- 
tective Ass’n, 123 Neb. 31, 241 N. W. 781; Mutual Life Ins. Co. v. Hurni Packing 
Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; Stipcich v. Metro- 
politan Life Ins. Co., 277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895; Silverstein v. 
Metropolitan Life Ins. Co., supra; Lickleider v. Iowa Traveling Men’s Ass’n, 184 
Towa, 423, 166 N. W. 363, 168 N. W. 884, 3 A. L. R. 1295. 

[4] So interpreted, and with the authorities hereinbefore cited as a guide, it is 
apparent, and we are constrained to hold, that the effect in this instance as indicated 
by the evidence was not the natural or probable consequences of the act or course 
of action which produced it; it was unexpected, unforeseen, extraordinary, and 
tragically disproportionate to a trivial cause; and, although the result of a voluntary 
act of the insured, such act was manifestly not dangerous nor ordinarily followed 
by serious consequences. In other words, and to paraphrase the language of Uni- 
ted States Mutual Accident Ass’n v. Barry, as further quoted in Woods v. Provi- 
dent L. & A. Insurance Co., supra, it is made to appear that in the act which pre- 
ceded the injury something unforeseen, unexpected, and unusual occurred which 
produced the injury, and therefore the injury resulted from accident sustained 
through accidental means. Our conclusion is that the evidence was sufficient to 
take the case to the jury. 

Wherefore the judgment is reversed and the cause remanded for proceedings 
in conformity with this opinion. 

Whole court sitting. 

Stites, J., dissenting. 


NATIONAL LIFE & ACCIDENT INS. CO. v. RANSDELL. 
Court of Appeals of Kentucky. May 24, 1935. 
82 Southwestern Reporter (2d) 840. 
2. INSURANCE. 
Where insured paid and insurer accepted premiums on health and accident policy 
for several vears after insured became fifty years old notwithstanding provision in 
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policy that policy should not cover any person more than fifty years old and that 
premiums paid for any period not covered by policy would be returned on request, 
insured held not entitled to recover premiums paid after he became fifty years old, 


since insurer during such period remained liable on the policy, which was not void 
as contrary to public policy. 


(For other cases, see Insurance, Dec. Dig. § 198[1].) 
3. INSURANCE. 

Generally, an insurer may waive any provision of a policy which is for 
insurer’s benefit, such as a provision that health and accident policy shall not cover 
any person more than fifty years old. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

4. INSURANCE. 

Foundation of doctrine of “waiver” by insurer of provision in health and 
accident policy for its benefit is that insurer has by its conduct induced. the insured 
to believe that the insurance would not be affected by a variation from the strict 
letter and rigid requirements of the policy. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

5. INSURANCE. 

An insurer having knowledge of grounds which would work a forfeiture or 
permit insurer to evade liability on health and accident policy must, within a rea- 
sonable time assert such grounds or be thereafter estopped. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

6. INSURANCE. 

Insured was chargeable with knowledge of provision in health and accident 
policy that policy should not cover any person more than fifty years of age, irre- 
spective of whether insured had read the policy. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

\ppeal from Circuit Court, Jefferson County; Common Pleas Branch, Third 
Division. 

Suit by Arthur C. Ransdell against the National Life & Accident Insurance 
Company, which filed a counterclaim. Judgment for plaintiff, and defendant moves 
for an appeal. 

Motion for appeal granted, judgment reversed, and cause remanded for pro- 
ceedings consistent with opinion. 

John P. Fleming, of Louisville, for appellant. 

Thomas C. Mapother, Jr., of Louisville, for appellee. 

Morris, Commissioner. 


On August 17, 1917, appellee procured a policy of the Transylvania Insurance 
Company, by the terms of which he was indemnified against illness, accident, or loss 
of time by reason thereof, for which he was to pay $3 per month, and assuring him 
benefits of $7 per week. On November 1, 1918, the appellant took over the busi- 
ness of the Transylvania Company, assuming all its obligations. 

Section N-19 of the policy provided: “The insurance under this policy shall 
not cover any person under the age of seventeen years nor over the age of fifty 
vears. Any premiums paid to the company for any period not covered hy the 
policy will be returned upon request.” 


In January, 1934, appellee sued appellant, seeking to recover $363, alleging that 
sum to be the total of premiums paid from April 8, 1922, to May, 1931. The policy 
was issued in 1917, at a time when the insured was forty-five years of age, he 
becoming fifty in the year 1922. His suit was based squarely on the provision of 
the section of the policy above set out, alleging that he had paid the premiums as 
aforesaid, and that the insurer knew, or could have known that he was fifty years 
ot age in 1922. He says that he made demand for a return of premiums and was 
refused, though he fails to state at what period he made said demand. 

The company’s main defense was one of estoppel, the ground being that the 
insured had possession of his policy and knew or should have known its provisions ; 
that it had never received notice of the insured’s intention of discontinuing the 
policy; that it carried him on its books and was liable under its terms until such 
time as it received notice of a desire to discontinue same, and it asserts that the 
insured well knowing his age waived his right to discontinue the policy, and by 
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continued voluntary payments, without notice to the insured that he was over fifty 
vears of age, induced it to keep the policy in force and he elected to keep his policy. 

The insurer also pleaded, and it is undenied, that the insured filed indemnity 
claims with the company, one in December, 1929, and another in January, 1930, 
which claims were paid by it and received and held by the insured, thus again 
waiving his right to a return of premiums or to cancel the policy. The company 
first denied knowledge of the fact that appellee had reached the age of fifty years 
in 1922, but by amendment withdrew that allegation. 

The court sustained a demurrer to the second paragraph of appellant’s 
answer, and it then filed an amended answer, and later another amended answer, 
whicll it also styled set-off and counterclaim wherein it alleged the facts in sub- 
stance as it had alleged in its original answer, but concluded that it was entitled 
to the premiums paid because it had waived the provisions of the policy; had 
furnished the insured protection during the period in question and that same 
had been furnished at reasonable rates; that the sum of $363 was a reasonable 
amount for the protective insurance afforded during the long period of time. 


The appellee objected to the filing of the amended answering, but later 
replied to the answer as amended, the reply consisting of a general denial, 
which was later withdrawn. There was also contained in appellant’s second 
amended answer a plea of limitation, but this need not now be regarded in our 
view of the case. 

The cause was submitted on law and facts in chief, and the court treated 
the appellee’s objection to the filing of the “said answer and counterclaim as a 
demurrer,” sustained the demurrer over appellant’s objection, and proceeded 
to render final judgment for appellee to which appellant objected. 

The appellant filed a motion for a new trial, giving in support two grounds: 
(1) Error of the court in sustaniing the demurrer to its answer as amended; 
and (2) error of the court in rendering judgment against it for $363 and interest. 
The court overruled the motion, and appellant is moving this court to grant it an 
appeal. 

As the pleadings stand, appellee sued solely on his alleged right to have the 
premiums returned under the provision of the policy quoted. The company 
-elies on the defense of estoppel, and that it had earned the premiums, and 
since appellee withdrew his reply the facts pleaded by insured stand uncontro- 
verted, and these facts summarized are, that the company accepted premiums 
for a period of eight or nine years. after it knew the appellee had passed his 
fiftieth year; that it carried the policy on its books; that it had no notice of 
appellee’s desire for a return of premiums, which he had voluntarily paid for a 
long period, or intent to cancel the policy. Further, that it paid indemnity 
benefits in 1929 and 1930, seven or eight years after the insured became fifty 
years of age, and that the rates charged for the insurance were reasoable, and 
that they were premiums earned. 

There is only one question to be answered in this case, and that is, Was the 
company by reason of its acceptance and retention of the premiums voluntarily 
paid by insured after he became fifty years of age liable to insured upon the 
policy? If it was, then it should be allowed to retain the premiums, because they 
were earned; if it was not, appellee should be entitled to a return because the 
premiums were unearned. There is an entire absence of any hint of fraud, or 
bad faith in this case. Neither party makes any sort of charge that could be 
construed to be such. 


[1, 2] It cannot be said that the policy was void, or that the particular sec- 
tion in question is contrary to public policy. We can see no reason why public 
policy would present an objection to the issuance of indemnity insurance to a 
person over fifty years of age. It is a matter of everyday practice, according to 
common knowledge. It may be assumed, and perhaps it is true, that the clause 
of the policy, which in terms precludes benefits after the specified age, is based 
on the idea that rates would be higher after the limit as to age had been reached, 
but we need not speculate on that phase. The company asserts that at all times 
:t knew what it was doing, and appellee fails entirely to show anything that tends 
toward want of knowledge, or of any mistake on his part, except possibly his 
assertion by way of denial of the alllegation, that he knew, or was charged with 
knowledge, of the terms of the policy; that is, that when he arrived at the age 
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of fifty he had the right to discontinue his policy, and have a return of 
premiums, nor does appellee plead fraud, duress, or coercion. 


There can be little doubt but that the company was at all times liable to 
appellee for the indemnities provided by the policy. Certainly so when the 
question of liability is measured by the affirmative pleadings by it, and no less 
so by the application of principles of law, and most assuredly by all equitable 
principles. This court has little hesitancy in saying that if a cause was now 
before the court between the same parties, based on the same contract, and the 
insured was here seeking to collect indemnities, under the same circumstances and 
facts as here exist, it would hardly permit the insurer to escape liability on a 
plea that the premiums were paid after the insured had passed fifty year 

In the case of Denton y. Provident Life & Accident Insurance Co., O38 Ky. 
26, 36 S.W.(2d) 657, quoting from Equitable Life Assurance Society v. Brewer, 
225 Ky. 472, 9 S.W.(2d) 206, it is said that in case an insurance company retains 
an overdue premium, without notice to the insured that conditions are imposed 
upon reception of the premium, it will be held to have waived any right of 
forfeiture, and is estopped to claim that the policy was not in force. See, also, 
Citizens’ Nat. Life Ins. Co. v. Egner, 167 Ky. 476, 180 S. W. 778, 779, in which 
the court said: “It is a well-settled rule that where the insurer, having knowledge 
of the facts to which he has a right to take exceptions, or which would constitute 
a defense against any claim under the policy if he chooses to avail himself of 
them, so bear himself thereafter in relation to the contract as fairly to lead 
the insured or the beneficiary to believe that the company still recognizes the 
policy to be in force, he will be estopped from afterwards denying that it is in 
force. 

In Ky. Live Stock Ins. Co. v. Stout, 175 Ky. 343, 194 S. W. 318, 320, this 
court held that the company might and did waive prerequisite of written notice 
of the illness of a horse which was insured, the notice having been given 
verbally to the company’s agent; the court further holding that such notice to 
the agent was sufficient, and bound the company, which by retaining the premium 
remained liable. The court said: “Insurance companies will not be permitted to 
treat the policy as valid for the purpose of collecting premiums and _ invalid 
for the purpose of indemnity.” 

|3] As a general rule an insurer may waive any provision of a policy which 
is for the insurer's benefit, as was the character of the provision here. N. Y. 
Life Ins. Co. v. Evans, 136 Ky. 391, 124 S. W. 376; South v. P. F. & M. Ins. Co., 
217 Ky. 612, 290 S. W. 493; National Mutual Benefit Ass’n vy. Jones, 84 Ky. 110; 
U.S. Fidelity & Guaranty Co. v. Miller, 237 Ky. 43, 34 S.W.(24) 938, 76 A. L. R. 
12; Henry Clay Fire Ins. Co. vy. Grayson County State Bank, 239 Ky. 239, 39 
S.W.(2d) 482. 

14, 5] The foundation of the doctrine of waiver is that the company has 
by its conduct induced the insured to believe that the insurance would: not be 
affected by a variation frdm the strict letter and rigid requirements of the policy. 
3oggess v. Ins. Co. of North America, 235 Ky. 539, 31 S.W.(2d) 899. The reason 
for the rule is obvious, as it would be unjust and unfair, for the insurer, after 
liability had attached, to assert and insist upon something it had led the insured 
to believe it would waive. An insurer having knowledge of grounds which 
would work a forfeiture or permit it to evade liability must, within a reasonable 
time, assert such grounds or be thereafter estopped. Svea Fire & Life Ins. Co. 


v. Foxwell, 234 Ky. 95, 27 S.W.(2d) 675. 


[6] Enough has been said above to justify the assertion that the insurer here, 
under the facts and circumstances shown, was liable on the policy held by insured. 
Under the decisions cited, and others which might be, had the insured at any 
time filed claim for indemnity and been met with refusal, any court having before 
it the question, would have been compelled to decide in favor of the insured. 
Liability having attached, and the premiums earned, the insured may not recover, 
certainly not in the absence of any claim of fraud or mistake, or duress or 
coercion in the collection of premittms from him. The clause of the policy in 
question, in so far as it involved the rights of the insured, was unambiguous. 
It was in no wise technical or complicated. It simply told insured that his 
policy would carry no benefits after he reached fifty vears of age, and that he 
would receive any premiums paid after that time upon a request. He may not 
have read it, but he is chargeable with the knowledge of its contents. Thus 
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knowing, or charged with knowing, he continued to pay for ten years after 
reaching fifty years of age. In view of what has been said, we must hold that 
the court erred in sustaining the demurrer to appellant’s answer. The motion 
for appeal is sustained, the appeal granted, judgment reversed, and cause 
remanded for proceedings consistent herewith. 

Judgment reversed. 

The whole court sitting. 


WILLETT v. NATIONAL ACCIDENT & HEALTH INS. CO. No. 457. 
Supreme Court of North Carolina. June 26, 1935. 
180 Southeastern Reporter 580. 
1. INSURANCE. 


In action on accident policy, insurer admitted plaintiff’s right to recover 
anless policy sued on was obtained by false and fraudulent representations or 
concealments, and assumed burden of establishing fraud, by tendering issue only 
as to whether policy was obtained by false and fraudulent representations or 
concealments. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

2. INSURANCE. 

Evidence that insured told agent, when application for accident policy was 
made, that he had fracture of skull from which he had entirely recovered, and 
hat, when insured offered to tell more of his illnesses, agent stated no further 
information was necessary, held to support finding that insured did not obtain 
policy by means of fraudulent representations or concealments. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Stacy, C. J., and Brogden, J., dissenting. 

Appeal from Superior Court, Wake County; Cowper, Special Judge. 

Civil action by D. B. Willett against the National Accident & Health Insur- 
ance Company. From a judgment in favor of the plaintiff, the defendant appeals. 

Affirmed. 

This is a civil action for the recovery of benefits under a policy of accident 
insurance issued by the defendant to the plaintiff and was heard de novo by the 
judge of the superior court upon an appeal from the justice of the peace. 

It was stipulated and agreed that, if the plaintiff was entitled to recover at 
all, he was entitled to recover the sum of $196; $80 per month for disability for 
two months; and $36 for twenty-seven days’ hospital benefits. A jury trial was 
waived by the parties, C. S. § 568, and the following issue was submitted by the 
defendant and agreed to by both parties as the proper issue in the cause, to wit: 
“1. Was the policy of insurance in controversy obtained from the defendant, 
insurance company, by means of false and fraudulent representations or conceal- 
ments, as alleged in the Answer?” 

After hearing the evidence for both the plaintiff and defendant and argument 
of counsel of both parties, the court answered the issue in the negative and 
entered judgment for $196 in favor of the plaintiff. From this judgment the 
defendant appealed to the Supreme Court, assigning errors. 

J. M. Broughton and W. H. Yarborough, Jr., both of Raleigh, for appellant. 

R. L. McMillan, of Raleigh, for appellee. 

SCHENCK, Justice. 

{1, 2] By tendering the issue as appears in the record, the defendant 
admitted the plaintiff’s right to recover, unless the policy sued upon was obtained 
by means of false or fraudulent representations or concealments, and also 
assumed the burden of establishing the fraud. The evidence is sharply in conflict. 
The plaintiff's evidence tends to show that he told the agent of the defendant 
at the time the application for the insurance was made that he had a fracture 
of the skull from which he had entirely recovered, and that, when the plaintiff 

ffered to tell more of his illnesses, the agent of the defendant declared that, 
since the plaintiff had recovered from the fracture, it would not be necessary for 
aim to give other information. The evidence of the defendant tends to show 
that the plaintiff had suffered other illnesses not shown in the application for 
insurance, and made no effort to make known any other illnesses than the frac- 
ture of the skull from which he said he had recovered. The court answered the 
issue in favor of the plaintiff and against the defendant, and, since there was 
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ample evidence to sustain such answer, the assignments of error based upon 
the court’s refusal to grant a judgment as of nonsuit are untenable. 

|3, 4] The assignments of error based upon the court’s refusal to strike out 
the parol evidence as to what was said and done at the time the application for 
insurance was signed by the plaintiff, for the reason that it varied the terms of 
a written contract, are likewise untenable, since, when it is sought to invalidate a 
written instrument for fraud in its procurement, parol evidence of the fraud is 
admissible, and not objectionable on the ground that it varies or contradicts the 
written instrument. Hunter & Co. v. Sherron, 176 N. C. 226, 97 S. E. 5. And, if 
parol evidence is competent to establish an allegation of fraud, it follows that 
parol evidence is likewise competent to refute such an allegation. 

The judgment below is affirmed. 

Stacy, C. J., and Brogden, J., dissent, 


BELL v. THE MACCABEES. 
Court of Appeals of Tennessee, Middle Section. Feb. 7, 1935. 
Certiorari Denied by Supreme Court May 17, 1935. 
82 Southwestern Reporter (2d) 229. 
1, INSURANCE. 


Evidence showed that total and permanent disability of holder of benefit 
certificate in fraternal benefit association was not due to railroad accident 
wherein insured lost his foot in less than one year after issuance of benefit 
certificate, but was result of second accident which happened more than a year 
after issuance of such certificate, and that accident was within coverage of the 
benefit certificate. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

2. INSURANCE. 

Where chancellor found that after first accident and at time of second injurv 
insured was performing a part of his usual labor and directing his usual business, 
finding that as a result of second accident insured’s previous disability was so 
increased that he had since then been totally disabled held not finding that first 
accident had totally and permanently disabled insured, and that second accident 
had merely increased such disability so as to preclude recovery on benefit 
certificate on ground that accident happened in less than year after issuance of 
certificate. 

(For other cases, see Insurance, Dec. Dig. § 827.) 

Appeal from Chancery Court, Fentress County; E. H. Boyd, Chancellor. 

Suit by John Edward Bell against The Maccabees. From a decree for 
complainant, defendant appeals. 

Affirmed, and decree entered against defendant and surety on appeal bond. 

Calhoun & Matthews, of Memphis, for appellant. 

W. M. Hannah and J. W. Stone, both of Harriman, for appellee. 
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UNITED FIREMEN’S INS. CO. OF PHILADELPHIA v. JOSE RIVERA 
SOLER & CO., Inc. No. 2299. 
Circuit Court of Appeals, First Circuit. May 25, 1935. 
77 Federal Reporter (2d) 891. 
1. INSURANCE. 


Whether insured’s books were reasonably complete, honestly made, and pro- 
perly kept in fireproof safe, as required by fire policy sued on, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[4].) 
3. INSURANCE. 

’ Giving of instruction in action on fire insurance policy, covering expense of 
insured’s labor on goods sent to it by others for manufacture, that jury could find 
only for amount plaintiff actually paid for labor on such goods destroyed by fire, 
if they found evidence, which court did not recall, that plaintiff paid definite amount 
for such labor, instead of instruction that there was no evidence of value thereof, 
held correct. 

Expert accountant, called by insured corporation, testified that cost of 
labor on goods sent to insured by others for manufacture appeared on 
insured’s books and referred such item to certain vouchers constituting part 
of plaintiff’s records; sworn proof of loss, containing such item, was put in 
evidence; and insured’s president was examined and cross-examined with 
reference to such proof and various items therein, including such labor 
cost, about which he testified at some length. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Appeal from the District Court of the United States for the District of Puerto 
Rico. 

Action by Jose Rivera Soler & Co., Inc., against the United Firemen’s Insur- 


ance Company of Philadelphia. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Carroll G. Walter, of New York City (Henri 
the brief), for appellant. 

Martin Travieso, of San Juan, P. R., for appellee. 

Before Bingham, Wilson, and Morton, Circuit Judges. 

Morton, Circuit Judge. 

This is an appeal by the defendant from a verdict and judgment for the plain- 
tiff in an action on a fire insurance policy. The principal ground of appeal is the 
refusal of the District Judge to direct a verdict for the defendant, but certain other 
grounds are also urged. There was evidence of the following facts: 

The plaintiff, Soler & Co., Inc., manufactured cloth into garments and other 
articles at its factory in a suburb of San Juan, P. R. The greater part of the work 
was sewing and embroidering. It was an establishment of substantial size employ- 
ing many persons; its equipment comprised more than 100 machines of various 
kinds, electric motors, etc. At the time of the fire there was, according to the 
plaintiff’s contention, a large amount of cloth on hand, both silk and cotton, partly 
the property of the plaintiff and partly of other persons who had sent it there to 
be manufactured. The plaintiff did not own the building. The policy in question 
covered the stock of merchandise, the machinery, and the fixtures and furniture, 
each to a stated amount; the total being $30,000. It was dated February 9, 1932. 
On the night of March 12-13, 1932, the whole property was destroyed by fire. For- 
mal proofs of loss were duly made, and, on the defendant’s refusal to pay, the 
present action was brought. 

There was no claim that the policy did not attach when issued. The defenses 
now relied upon rest upon breaches of what are commonly referred to as “condi- 
tions subsequent”; the real defense being that the plaintiff’s claim was essentially 
fraudulent. The provisions of the policy relied on in defense are the so-called 
“Tron Safe” clause and condition 12. The “Iron Safe” clause reads as follows: 

“Ist. The Assured will take a complete itemized inventory of stock on hand 
at least once in each calendar year, and unless such inventory has been taken within 
twelve calendar months prior to the date of this policy one shall be taken in detail 
within thirty days of the issuance of this policy. or this policy shall be null and 


grown, of San Juan, P. R., on 
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void from such date and upon demand of the Assured the unearned premium from 
such date shall be returned. 


“2nd. The Assured will keep a set of books, which shall clearly and plainly 
present a complete record of bustness transacted, including all purchases, sales and 
shipments, both for cash and credit, from date of inventory as provided for in the 
first section of this clause, and during the continuance of this policy. (Italics sup- 
plied.) 

“3rd. The Assured will keep such books and inventory, and also the last pre- 
ceding inventory, if such has been taken, securely locked in a fireproof safe at 
night, and at all times, when the building mentioned in this policy is not actually 
open for business; or failing in this, the Assured shall keep such books and inven- 
tories in some place not exposed to a fire which would destroy the aforesaid build- 
ing. 

“In the event of failure to produce such set of books and inventories for the 
inspection of this Company, this policy shall become null and void.” 

Condition 12 provides: 

“Tf the claim be in any respect fraudulent, or if any false declaration be made 
or used in support thereof or if any fraudulent means or devices are used by the 
Insured or anyone acting on his behalf; * * * all benefit under this policy shall 
be forfeited.” 

There are ten assignments of error, the first seven of which relate to the 
refusal of the District Judge to direct a verdict for the defendant, and the next 
two to rulings or refusals to rule with respect to damages. The last assignment 
appears not to be based on any ruling by the trial judge, and attempts to bring 
directly to this court the question whether the verdict and judgment are contrary 
to law because the amount of damages found by the jury is so much less than the 
amount of the plaintiff's claim as to prove conclusively that the claim involved 
fraud. There is no assignment of error with respect to any rulings of law on the 
portions of the policy relied on in defense. The law of the case was clearly and 
accurately explained to the jury in a manner which it would not be easy to improve 
upon. 

[1] As to the questions of evidence involved in the first seven assignments of 
error, the gist of these is that breach of certain conditions of the “Iron Safe” 
clause and of clause 12 was so clearly established by the evidence considered as a 
whole that the defendant was entitled to a directed verdict. The plaintiff offered 
the evidence of several witnesses, including an expert accountant, to the effect that 
its books and accounts were of such character as to afford a reasonably complete 
picture of its business activities, that they were honestly made and kept as required 
by the policy, and that the proofs of loss conformed to the books and were honest. 
While the defendant introduced a good deal of evidence to the contrary through 
witnesses who testified that the books and records were incomplete and insufficient, 
and not properly kept, and showed clear indications of having been ‘fabricated, the 
questions were plainly for the jury to determine. These assignments of error 
cannot be sustained. Nor can it be said that the evidence as a whole so clearly 
established fraud on the part of the plaintiff that the defendant was entitled to a 
directed verdict on that ground. 

{2] As to the tenth assignment of error, the value of the destroyed property as 
claimed by the plaintiff. was ahout $34,000. The jury’s verdict was for $17,000. 
The defendant contends that the verdict, fixing the value of the property at only 
about one half of what was claimed in the proof of loss, established as a matter 
of law that there was fraudulent overvaluation by the plaintiff in the proof of loss. 
Obviously, this question could not arise until after the verdict; it amounts to a 
contention that the verdict in favor of the plaintiff was inconsistent and contra- 
dictory to the finding on damages. Questions of this character should be presented 
in the first instance to the trial judge. He has never passed upon this point. No 
1uling of his upon it was excepted to; no exception relating to it appears in the 
record. We cannot consider it. 

{3] The remaining assignments of error, the eighth and ninth, relate to the 
refusal of the trial judge to instruct the jury as to certain items in the plaintiff's 
claim, that there was no evidence of the value of them. The first of these items 
is “the cost of labor claimed in the complaint and in the proof of claim in the 
amount of $2,524.56.” The policy covered by its terms the expense to the plaintiff 
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of labor which it had put upon goods of other parties which were sent to it to be 
manufactured and were destroyed in the fire. The defendant’s contention is that 
there was no evidence as to the value of such labor. The expert accountant called 
by the plaintiff testified that this item appeared on its books, and he referred the 
item to certain vouchers which constituted part of the plaintiff's records. The 
proof of loss, which was sworn to, was put in evidence; it contained the item in 
question. The plaintiff's president, Mr. Soler, was examined and cross-examined 
with reference to this proof of claim and to various items in it, including this one, 
about which he testified at some length. The details which made up this amount 
were not presented, nor do they appear to have been specifically called for by the 
defendant during the trial. From the testimony of the accountant, they may have 
appeared on slips and other informal records which were put in evidence. The 
District Judge left the matter to the jury, saying that this amount was not recover- 
able, “unless the books introduced reasonably satisfy you that some: definite amount 
was actually paid by the plaintiff for labor on this particular merchandise. If you 
find the evidence,—I do not recall,—but if you find it from the record then you can 
find only for such amount as the plaintiff actually paid for labor.” We think this 
ruling was correct. 

The ninth assignment of error relates to merchandise alleged to have been sold 
to the plaintiff by its president, Mr. Soler, and to the refusal of the trial judge to 
rule that there was no evidence from which its values could be found. It was a 
much controverted item as to which a good deal of evidence was introduced. We 
cannot say that there was not sufficient evidence before the jury to enable them to 
put a value on this merchandise if they found that the plaintiff was entitled to 
recover for it, which is entirely uncertain. 

The judgment of the District Court is affirmed, with costs. 


NEW YORK UNDERWRITERS’ INS. CO. v. STEWART et al. No. 4—3844. 
Supreme Court of Arkansas. April 29, 1935. 
81 Southwestern Reporter (2d) 844. 
1. INSURANCE. 

In action on fire policy, where evidence that insured participated with party who 
confessed to burning building was sufficient to justify jury in finding such fact had 
issue been submitted to them, trial court’s direction of verdict for plaintiff held 
error. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Appeal from Circuit Court, Pulaski County, Second Division; Richard M. Mann, 
Judge. 

Action by A. B. Stewart and others against the New York Underwriters’ Insur- 
ance Company. From a judgment for plaintiffs, defendant appeals. 

Reversed and remanded, with directions. 

Verne McMillen, of Little Rock, for appellant. 

Floyd Terral, of Little Rock, for appellee. 

Jounson, Chief Justice. 


This action was instituted by appellees against appellant in the Pulaski circuit 
‘ourt to recover damages on a policy of fire insurance theretofore issued by appellant 
n favor of appellees covering fire hazards upon a certain house owned by 
appellees by the estate of entirety situated in Little Rock, Ark. The complaint 
prayed judgment for $403.85 as fire damage to the house, a reasonable attorney’s 
fee, 12 per cent. penalty, and costs. Appellant answered the complaint thus filed, 
and admitted the execution of the policy of insurance, but specifically pleaded 
that appellees participated in the burning of the building. 

Upon trial to a jury, the parties stipulated the facts as follows: “It is hereby 
stipulated and agreed that plaintiffs, husband and wife, own a certain dwelling house 
in fee simple free from encumbrance, located at 811 East 24th Street in Little 
Rock, in an estate by the entirety. That they carried insurance thereon in the sum 
of $1000 with defendant company in which policy they were both made beneficiaries ; 
that on or about March 13, 1934 the house was damaged to the extent of $403.85. 
Plaintiffs in due time made proper proof of loss to defendant Company on said 
policy which was in full force and effect at the time of the fire.” 

Subsequent to the introduction of the above stipulation, counsel for appellees 
admitted for the purposes of the trial that they did not and would not controvert 
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the alleged fact that one Holcomb and another burned the building. Thereupon the 
parties produced the following testimony, in effect, “on the restricted issue of 
whether or not appellees participated in the burning of the building: Mr. and Mrs. 
Pearsley, who resided upon adjoining property to that upon\ which the house burned, 
testified that on the afternoon preceding the fire they were in conversation with 
Mrs. Stewart at a point near the burned house when they saw Holcomb debark 
from a street car and proceed to the property which was subsequently burned; that 
Mrs. Stewart remarked that the man probably wished to rent the house, and pro- 
ceeded to her home. Otho Holcomb, who admitted setting the house on fire, testified 
he was induced to do so by one Whitley, who paid him thirty-five or forty dollars to 
burn the house; that on the afternoon preceding the fire he and Whitley went to 
the vicinity of the house to be burned, and at Whitley’s suggestion witness viewed 
the house and surroundings while Whitley waited a short distance away; that, after 
he viewed the property, he and Whitley proceeded to the home of Mrs. Stewart, a 
short distance away, and upon arrival there he was introduced to Mrs. Stewart by 
Whitley and a Mrs. Clark; that Whitley and Mrs. Stewart had a short but private 
conversation in Mrs. Stewart’s home, and at the conclusion of which, witness, Whit- 
ley, Mrs. Stewart, and Mrs. Clark proceeded to the downtown district of Little 
Rock in Mrs. Clark’s automobile; that upon arrival at Fourth and Main streets Mrs. 
Stewart left the car and proceeded to her bank. Witness and Whitley waited for 
Mrs. Stewart’s return from the bank on opposite corners at Fourth and Main streets. 
Upon Mrs. Stewart’s return from the bank she and Whitley had a short conversa- 
tion. Mrs. Clark testified that she had known Mrs. Stewart about fifteen years and 
had known Whitley two or three years. Whitley had boarded at her home for a few 
weeks. 

The testimony further reflected that Holcomb appeared at the scene of the fire 
confessing his guilt and gave himself up to the officers, and immediately thereafter 
Mrs. Stewart made the following remark to certain parties present at the fire: 
“What did that man mean, he said ‘Don’t worry about me Mrs. Stewart I will be 
all right,’ and she said I never saw the man before in my life.” 

The testimony further reflected that the house destroyed by fire was not of value 
in excess of $500. 

At the close of the testimony, the court directed the jury to return a verdict in 
favor of appellees, from which this appeal comes. 

It is the established law in this state that a verdict should not be directed by 
the trial court except in cases where, conceding the credibility of the witnesses 
testifying and giving full effect to all legitimate inferences deducible therefrom, it 
is plain and certain that the parties directed against cannot recover. St. Louis S. F. 
Ry. Co. v. Pearson, 170 Ark. 842, 281 S. W. 910; Graysonia-Nashville Lbr. Co. v. 
Carroll, 102 Ark. 460, 144 S. W. 519: Hays vy. St. Louis I. M. & S. R. Co., 102 Ark 
160, 143 S. W. 923. 


[1] The testimony here presented, when measured by the rule just stated, pre- 
sents a question of fact for the jury’s consideration and judgment. We are unwill- 
ing to say that, had the jury, under proper instructions, determined that Mrs. Stew- 
art participated with Holcomb and his confederates in the burning of this building, 
such finding would have been without substantial testimony to support it. 

For the error indicated, the cause is reversed and remanded, with directions to 
proceed not inconsistent with this opinion. 


YOUNG v. CALIFORNIA INS. CO. et al. No. 6081. 
Supreme Court of Idaho. June 25, 1935. 
Rehearing Denied July 16, 1935. 

46 Pacific Reporter (2d) 718. 


1. INSURANCE. 

To void fire policies providing that they should be void in case of fraud or 
false swearing by insured touching any matter relating to insurance, whether before 
or after loss, coupled with overvaluation by insured in his proofs of loss, insurers 
must have established insured’s willful intent to knowingly, willfully, and fraudu- 
— obtain from insurers payment of greater sum than value of property at date 
of fire. 


(For other cases, see Insurance, Dec. Dig. § 281.) 
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2. INSURANCE. 

Insurers’ agent’s knowledge of kind, character, and value of property in insured’s 
place of business at time fire policies were issued held imputed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 
3. INSURANCE. 


In action on fire policies providing that they should be void in case of fraud 
or false swearing by insured touching any matter relating to insurance, whether 
before or after loss, instructing that conceding that insured made false and fraudu- 
lent representations knowingly and with intent to defraud in his claims of loss, if 
insurers neither believed, relied, nor acted on such alleged fraudulent representations 
to their detriment, then as matter of law insurers had not been defrauded and 
policies would not be voided held not error where alleged false and fraudulent 
swearing did not deceive insurers whose adjuster at no time believed, relied, or 
acted on alleged fraudulent statements or proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

4. INSURANCE. 

Insurers who did not base their nonliability on fire policies on false and fraudu- 
lent statements made in proofs of loss but on other grounds and who first urged 
nonliability predicated on fraud and false swearing in proofs of loss in answer in 
action could not avail themselves of defense of fraud or false swearing, since 
defects not specified are waived. 

(For other cases, see Insurance, Dec. Dig. § 560[3].) 

5. INSURANCE. = 

Terms “fraud” and “false swearing” within fire policies providing that they 
should be void in case of fraud or false swearing by insured touching any matter 
relating to insurance must have same application, and the false swearing must have 
been knowingly and willfully false to deceive or mislead insurers in order to void 
policies. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

6. INSURANCE. 


That jury found that damages sustained by fire were less than amount claimed 
in proofs of loss and less than amount of face of policies held not to furnish suffi- 
cient evidence of fraud and false swearing, knowingly and intentionally made by 
insured, to defeat right of recovery, since insurers’ liability was fixed by loss and 
not by proofs which only determined when policies were payable. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

7. INSURANCE. 

__ Inaction on policy wherein defense is based on fraud, instructions are sufficient 
if they substantially lay down the law and need not draw fine distinctions as to 
amount of evidence required to establish fraud or as to what will constitute fraud 
or attempt to defraud. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 

Givens, C. J., and Koelsch, District Judge, mgm 

Appeal from District Court, Canyon County; John C. Rice, Judge. 


Actions by J. C. Young against the California Ineucasen Company, the Hart- 
ford Fire Insurance Company, the North British & Mercantile Insurance Company, 
and the Royal Insurance Company to recover on fire insurance policies, which 
actions were consolidated for trial. From a judgment for plaintiff, defendants 
appeal. 


Affirmed. 


Willis C. Moffatt, Carl A. Burke, and Laurel E. Elam, all of Boise, for appel- 
lants. 

Rhodes & Estabrook, of Nampa, and Cleve Groome, of Caldwell, for respond- 
ent. 

Bunce, Justice. 

Respondent operated a pool hall and confectionery store at Wilder. He owned 
he tixtures used, with the exception of three showcases, and the merchandise 
carried in connection with this business. Upon this property he obtained four policies 
of insurance from four different companies, aggregating $4,000. One Dille, agent 
for all of the companies except the Royal Insurance Company, residing at Caldwell, 


t } 
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a short distance from Wilder, called upon respondent at his place of business on or 
about September 2, 1932, examined the stock of merchandise, furniture, fixtures, 
and equipment in respondent’s place of business and discussed with respondent the 
matter of taking out additional insurance. Respondent informed Dille that he did not 
care to renew certain of the policies, nor to take out additional insurance. How- 
ever, through Dille’s solicitation respondent was finally persuaded to carry insur- 
auce through Dille as agent on the personal property to the extent of $3,500, in 
addition to the Royal Insurance Company policy for $500 he already had, and paid 
Dille the premium on that amount of insurance. The policies were delivered and 
became effective the next day. On September 18, 1932, the property alleged to be 
covered by the insurance policies was almost totally destroyed by fire. Appellants 
were given notice of the fire by respondent and an adjuster was shortly thereafter 
sent to Wilder to investigate and ascertain the extent of loss. The adjuster fur- 
nished respondent with a blank form upon which to enumerate the property destroyed 
and its value. Respondent advised the adjuster that all of his books, invoices, and 
whatnot had been destroyed by the fire and that it would thus be impossible for 
him to. furnish either the original or certified copies of all the invoices and books 
from which an itemized list of the property could be made, whereupon the adjuster 
informed respondent that he must have some information of the property destroyed 
and its value to submit to his companies. Respondent thereafter made up and sub- 
mitted to the adjuster an itemized list of the property alleged to have been insured 
and destroyed. This was returned to respondent by the adjuster with a form of 
affidavit inclosed, and on or about November 9, 1932, respondent executed the affi- 
davit and thereafter submitted it and the itemized statement to the: adjuster. This 
statement was objected to by the adjuster. On or about November 16, 1932, with the 
help of his attorney, respondent made a second statement, which was likewise 
objected to by the adjuster, whereupon on December 5, 1932,. respondent prepared 
and swore to a third statement, which was also objected to or not accepted. All 
three statements were substantially the same in form and all had attached thereto 
the affidavit of respondent in which he swore as to the character, kind, amount, and 
value of the property alleged to have been destroyed. 

In the first statement submitted, preceding an enumeration of the property 
destroyed appear figures or amounts set opposite to the word “cost” and there is a 
conflict in the evidence as to who wrote the word “cost” thereon. On the second 
and third statements submitted the word “cost” appears at the head of the enumera- 
tion of the property destroyed, beneath which is placed a stated amount. The word 
“claimed” is also placed at the head of enumerated amounts on the second and 
third statements. In the affidavits attached to the statements general language is 
used to the effect that the inventories contain the cash value of each item and the 
loss thereon, said values being figured as of the date of the fire. From what is 
stated gener rally in the affidavits, whether the word “cost” on the first statement was 
written by respondent or the adjuster is of no serious importance, since the measure 
of damages is not the cost, or what the insured paid for the various articles. 

With the three claims of loss to which reference has heretofore been made, 
respondent furnished, as required by the insurance policies, an affidavit sworn to by 
one W. N. Rhoads, a justice of the peace in and for Wilder precinct, wherein the 
said justice certified that he was familiar with the circumstances of the fire at 
Wilder on September 18, 1932, in which the property of respondent was destroyed; 
that said business and property was totally destroyed; that he was familiar with the 
property owned by respondent in the operation of his business; and that he hon- 
estly believed that respondent had sustained a loss in excess of $6,000 as a result of 
the fire, which affidavit was admitted in evidence. 

Respondent in his three statements or proofs of loss, which were admitted in 
evidence, claimed that he had been damaged in excess of the total coverage or the 
face amount of the four policies of insurance. His actions, however, were limited 
to the amount of the four policies, namely, $4,000. 


The four actions instituted to recover against the insurance companies were 
ultimately consolidated and the consolidated action was submitted to the court and 
jury resulting in a verdict and judgment for respondent in the sum of $3,000, from 
which judgment and from an order denying appellants’ motion for a new trial this 
appeal is prosecuted. 

Appellant specifies thirty-four assignments of error, three of which are dis- 
cussed, and the one principally relied upon involves the action of the court in giving 
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the following instruction to the jury: “You are instructed that one alleging fraud 
has the burden of proving it by a preponderance of the evidence and must prove 
by a preponderance of the evidence that he has been injured by such alleged fraud, 
for unless there has been some material injury the alleged fraud is of no conse- 
quence. In this case, unless you believe from the evidence that the defendants 
believed and relied upon the alleged fraudulent representations and acted thereot 
to their detriment or damage, then as a matter of law the defendants have not -been 
defrauded and the policies of insurance admitted in evidence in-this case have not 
heen voided by reason of fraud or false swearing.” 

The policies contain the following provision, material here: “This entire: policy 
shall be void * * * in case of any fraud or .false swearing: by the insured 
touching any matter relating to this insurance or the subject thereof, whether before 
or after loss.” 

[1] It is appellants’ contention, briefly, that because of fraud or false swearing 
disclosed in respondent’s affidavits and proof of loss and other evidence appearing 
upon the trial, showing overvaluation of the property destroyed, the court com- 
mitted prejudicial error in giving the instruction heretofore set out, and particularly 
in instructing the jury that the burden was upon appellants to prove by a pre- 
ponderance of the evidence that they believed and relied upon the alleged fraudu- 
lent representations and acted thereon to their material detriment, damage, or injury, 
and that otherwise appellants had not been defrauded and the policies were not 
voided by reason of fraud or false swearing. Appellants contend that false swearing 
or fraud being established, the burden did not rest upon them to prove that they 
believed, relied, or acted thereon to their detriment, damage, or resultant injury. 
Under the facts in this case, appellants rejected the statements and the evidence 
discloses that they were in no way influenced to their detriment or injury by the 
alleged false and fraudulent proofs of loss and affidavits made by respondent. In 
other words, appellants rely, to defeat respondent’s right to recover, upon proof 
which they had previously rejected, upon the theory that nothing more need be 
established than that respondent was guilty of fraud or false swearing, willfully 
and knowingly and with intent to defraud. Conceding that there was a gross over- 
valuation by respondent in his proofs of loss, to which he made affidavit, it does 
not necessarily follow that the policies were voided. Coupled with the overvaluation, 
appellants must have established a willful intent upon the part of respondent to 
knowingly, willfuly, and fraudulently obtain from appellants the payment of a 
greater sum than the value of the property at the date of the fire. 

In Carroll v. Hartford Fire Ins. Co., 28 Idaho, 466, 480, 154 P. 985, 989, the 
opinion quotes with approval the following excerpt from Robbins v. Springfield 
Fire & Marine Ins. Co., 149 N. Y. 477, 44 N. E. 159: “The rule that an insurance 
company will not be permitted to defeat a recovery upon a policy issued by it, by 
proving the existence of facts which would render it void, where it had full knowl- 
edge of them when the policy was issued, is too well established by the authorities 
in this state to require further discussion. * * * Whether the decisions in this 
class of cases proceed upon the charitable theory that the insurance company by 
mistake omitted to make the required indorsement, or intended to waive the pro- 
vision regarding it, or upon the idea that its purpose was to defraud the insured, 
and is for that reason estopped, is of but little consequence, as any one of those 
theories is sufficient to avoid the defense relied upon in this case.” 

[2] Dille, the agent of the insurance companies, had full knowledge of the kind, 
character, and value of the property in respondent’s place of business at the time 
the policies were issued, which knowledge was imputed to appellants. Appellants’ 
adjusters visited the place of the fire shortly after it occurred and made a thorough 
investigation. No other reasonable inference can be drawn than that the adjuster 
was prompted to reject the proofs of loss, not because of defects therein, but because 
of his own knowledge gained during his examination at the scene of the fire. 

[3] It is contended that the court in the instruction complained of advised 
that before the policy could be voided the insurers must have believed and relied 
upon the alleged fraudulent representations and acted thereon on their detri- 
ment and damage; that unless the insurers believed, relied, and acted thereon, 
then, as a matter of law, they had not been defrauded. In other words, conced- 
‘ng that the insured made false and fraudulent representations knowingly and 
with intent to defraud in his claims of loss, the court instructed that if the 
insurers neither believed, relied, or acted upon such alleged fraudulent repre- 
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sentations to their detriment, then as a matter of law they had not been 
defrauded and the policies would not be voided. If the false and fraudulent 
swearing in the proofs of loss was calculated to deceive the insurers, it did not 
accomplish that result; the adjuster, if we are correct in the conclusions that 
we have reached from the record, at no time believed, relied, or acted upon the 
alleged false and fraudulent statements or proofs of loss furnished by respondent, 
did not change their position because thereof, nor were they prejudiced thereby. 
In Commercial Bank vy. Firemen’s Ins. Co., 87 Wis. 297, 58 N. W. 391, 392, we 
find the following language used: “ ‘Fraud cannot be made available to any party, 
to set aside or defeat a settlement or account stated, unless it causes some injury 
to the party complaining of such fraud.’ * * * The law does not undertake to 
furnish remedies for wrongs which are so impalpable or imaginary as not to cause 
damage. The law does not regard or treat as a fraud a deception so intangible 
as not to cause damage. To amount to a legal fraud, it must both deceive and 
damage.” 

In First Nat. Bank vy. Glens Falls Ins. Co. (C. C. A.) 27 F.(2d) 64, 70, in 
the court of the opinion the court announces the following rule: 

“The proofs of loss are not part of the contract of insurance. The contract 
requires them to be made, but when made they are the mere declarations of 
the insured, admissible in evidence as such, but not conclusive of the facts which 
they state. If they contain false statements, upon which the company relies, and 
so acts or refrains from acting that injury would result therefrom if the state- 
ments were denied, an estoppel in pais may arise. * * * But no such estoppel 
arises in ordinary cases of erroneous statements in proofs of loss, where the 
company is not induced thereby to admit a liability which it would not have 
admitted or otherwise misled into changing its position. * * * And, if plaintiff's 
testimony is accepted, we see no element of estoppel in pais arising out of the 
proofs of loss. For such estoppel to arise, it must appear, not only that false 
statements were contained in the proofs of loss but also that defendants were 
inisled thereby, and in reliance thereon either took or refrained from taking 
some action which would result to their prejudice, if plaintiff be allowed to show 
the true facts: * ** 

“Nor do we see how they can claim to have been prejudiced in any way. They 
certainly have not paid anything on the policies as the result of the statements 
contained in the proofs of loss, and we do not see anything that they have done 
or refrained from doing through reliance thereon which has prejudiced any 
defense that they may have had. A defense made through hope engendered of 
defeating recovery under the policies because of statements contained in the 
proofs of loss is manifestly not such action or change of position as the law 
contemplates as the basis of an estoppel precluding the insured from contradict- 
ing such statements. If it were, they would constitute an estoppel in practically 
every contested case where such question arises.’ 

In Springfield Fire & Marine Ins. Co. y. Winn, 27 Neb. 649, 43 N. W. 401, 
5 L. R. A. 841, it appears that the insured in his proof of loss increased the 
amount of a number of bills of goods purchased by him, for some months before 
the fire, in the aggregate of about $1,700. This proof was duly sworn to, and, 
as stated, could not be justified, and probably did subject the affiant to a prosecu- 
tion for perjury, but the court held that the insured could recover, notwith- 
standing the false and fraudulent statements in the proof of loss where the 
insurer was not deceived and the insured derived no benefit and could derive 
none and the insurer received and could receive no detriment. To similar effect 
see, also: Western Assurance Co. v. Bronstein, 77 Colo, 408, 236 P. 1013; Ward 
v. Queen City Fire Ins. Co., 69 Or. 347, 138 P. 1067; Willis v. Horticultural Fire 
Relief of Oregon, 69 Or. 293, 137 P. 761, Ann. Cas. 1916A, 449; Shaw v. Scottish 
Commercial Ins. Co. (C. C.) 1 F. 761; Germania Fire Ins. Co. v. Nickell, 178 Ky. 
1,198 S. W. 534; Fuhrman y. Sun Ins. Office of London, 180 Mich. 439, 147 N. W. 
618, Ann. Cas. 1916A, 466; Pearman y. Farmer's Mut. Fire Ins. Co. (Mo. App.) 
214 S. W. 292. In Dalton v. Milwaukee Mechanics’ Ins. Co., 126 Iowa, 377, 102 
N. W. 120, 124, it is said: “A false statement in proofs of loss cannot be made 
available as a defense in any event unless shown to have been made with intent 
to deceive, and that prejudice resulted. There was no attempt to make proof in 
such respects in the instant case.” 


{4] Appellants nowhere, if we correctly read the correspondence, based their 
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nonliability, and so notified respondent, upon false and fraudulent statements 
made in the proofs of loss, but upon other grounds, and first urged their non- 
liability, predicated upon fraud and false swearing in the proofs of loss, in their 
answer in this action. In such circumstances appellants are not permitted to 
avail themselves of the defense of fraud or false swearing, the rule being that 
mly specified defects can be relied upon as a defense and others, not specified, 
are waived. 

“An insurer, by specifying a certain or particular defect or defects in proofs 
of loss, waives all other defects therein. And since a requirement that notice 
of loss be given is for the purpose of enabling the insurer promptly to investigate, 
such notice is waived where the insurer sends its local agent and adjuster to 
examine the property, and later objects to the proofs of loss as furnished, but 
does not mention the fact that the notice was oral, and not written as required 
by the policy. * * * The rule that only specified defects can be relied on as a 
defense, and others not specified are waived, also applies where insurer notifies 
insured that it refuses settlement for ‘noncompliance’ with the contract time for 
filing proofs, and other reasons. * * * ” 7 Couch, Cyclopedia of Insurance Law, 
$ 1593, p. 5593. 

“If an insurer requires or receives proofs of loss, and subsequently requires 
the claimant to furnish additional proofs, or to amend the proofs already filed, 
or to perform some similar act, and at the time has knowledge of breaches of 
any of the conditions of the policy, or of any other cause, such as misrepresenta- 
tions, etc., which might be a defense to an action on the policy, and remains 
silent as to such defense, a waiver is affected, and the insurer is estopped from 
setting up such breach of condition, or other cause, preventing recovery. Thus, 
the act of a grand recorder of a lodge, after, and with knowledge of, a forfeiture, 
arising from the insured having engaged in a prohibited occupation, in request- 
ing further special proofs of loss, effects a waiver of the forfeiture. So, if an 
insurer recognizes the continued existence of a contract by requiring proofs of 
claim, which are furnished at some trouble and expense, it waives any right to 
take advantage of any previously known grounds for forfeiture. And a require- 
nent of immediate notice of loss is waived by requesting additional proofs, the 
furnishing of which involves considerable trouble and expense. In order to 
constitute a waiver in such cases, however, it must appear that the company had 
knowledge of such defenses at the time of requiring the additional proof. And 
the parties may validly contract that a demand for proofs or for additional 
proofs, shall not effect a waiver, and where it is so provided, calling for additional 
proofs does not waive a defense of delay or misrepresentations.” 7 Couch, 
Cyclopedia of Insurance Law, § 1596, p. 5597. 

[5] The terms “fraud” and “false swearing” must have the same application 
and the false swearing must have been knowingly and willfully false; its effect 
being to deceive or mislead. Ward v. Queen City Fire Ins. Co., supra; Willis 
y. Horticultural Fire Relief of Oregon, supra. 


We are not unmindful of the fact that there are respectable authorities hold- 
ing that resultant injury or prejudice need not be proven by the insurer in order 
to void a policy, it being sufficient if it be established that the insured knowingly 
swore falsely in his proof of loss. In other jurisdictions it is held that it must 
not only appear that the insured knowingly and willfully swore falsely, but also 
with intent to defraud the insurer. We are, however, inclined to follow that line 
of authorities holding that false swearing, or false swearing with intent to 
defraud, in the absence of resultant injury, is not sufficient to defeat recovery. 

[6] The fact that the jury found that the damages sustained were less than 
the amount claimed in the proofs of loss and less than the amount of the face 
if the policies would not furnish sufficient evidence of fraud and false swearing, 
knowingly and intentionally made by the insured, to defeat a right of recovery. 
Wiesman v. American Ins. Co., 184 Wis. 523, 199 N. W. 55, 200 N. W. 304. The 
liability of the company was fixed by the loss and not by the proofs, which only 
determined when the policies were payable. 

[7] The instructions are sufficient if they substantially lay down the law, and 
they need not draw fine distinctions as to the amount of evidence required to 
establish the fraud, or as to what will constitute fraud or attempt to defraud. 
Moyers v. Columbus B. & I. Co., 64 Miss. 48, 8 So. 205. 

Other errors assigned, mentioned in appellants’ brief, have been examined, 
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but we find no basis for a reversal. Appellantes were accorded a fair trial on 
the question of damages sustained by respondent as a result of the fire and sub- 
stantial justice was done, which being true, we find no substantial reason for 
holding that the policies were voided for the reasons urged by appellants. 
The judgment is therefore affirmed, with costs awarded to respondent. 
Morgan and Holden, JJ., concur. 
Givens, C. J, and Koelsch, District Judge, dissent. 


BIRKHEAD vy. HOME INS. CO. 
Court of Appeals of Kentucky. May 7, 1935. 
82 Southwestern Reporter (2d) 310. 
1. INSURANCE. 

In action on fire policy, instruction to find for defendant if plaintiff declined or 
refused to accept policy and to become obligated to pay premium therefor held 
proper, where there was direct conflict as to whether contract was ever made and 
some evidence tending to show that plaintiff refused to accept policy or become 
obligated for premiums. 

(For other cases, see Insurance, Dec. Dig. § 669[2].) 

Appeal from Circuit Court, Daviess County. 

Action by T. F. Birkhead against the Home Insurance Company. Judgment 
for defendant, and plaintiff appeals. 

Affirmed. 

T. F. Birkhead, H. A. Birkhead, and Lee Gibson, all of Owensboro, for appell- 
ant. 

F. M. Drake, of Louisville, and Clements & Clements, of Owensboro, for 
appellee. 

Rees, Justice. 

A dwelling house owned by T. F. Birkhead was destroyed by fire in May, 
1932. He brought this action against the Home Insurance Company to recover the 
sum of $750 under an insurance policy which he alleged was in force at the time 
the fire occurred. The insurance company answered, denying that the policy was 
in force at the time of the fire, and it affirmatively pleaded in its answer, first, that 
the plaintiff refused to accept the policy or to pay the premium, and, second, that 
the policy had been canceled. The case was submitted to the jury on these two 
issues, and the jury returned a verdict for the defendant. 

Two grounds are urged for a reversal of the judgment: (1) Erroneous instruc- 
tions: and (2) improper argument by the attorney for the defendant. In instruc- 
tion No. 1 the court told the jury in substance that they should find for the defend- 
ant if they believed that the policy had been canceled before the fire. This instruc- 
tion was offered by the plaintiff. The court also gave instruction L, in which the 
jury was told that, if the plaintiff declined or refused to accept the policy and to 
become obligated to pay the premium therefor, they should find for the defendant. 
It is insisted that this instruction should not have been given, as there was no ev!- 
dence to authorize it. 

[1] Mr. Birkhead testified that he purchased at a master commissioner’s sale 
on October 23, 1931, a house and lot owned by the heirs of John Livingston. James 
R. Fuqua, administrator of John Livingston, had insured the house and outbuildings 
as the property of the Livingston heirs in August, 1931. The policy was for $1,000, 
and the Home Insurance Company was the insurer. Conceiving that the change 
in ownership canceled the policy, Mr. Birkhead asked Fuqua to notify the agent 
of the Home Insurance Company to cancel the old policy and to issue a new one 
to him for $900. He testified that some time later Miss Monday, a clerk in the 
office of the E. M. Ford Company, an insurance agency representing the appellee, 
brought to his office a policy dated November 2, 1931, and that he instructed her 
to retain the policy and to keep his property insured for $900, including $750 on. the 
dwelling, and that he would settle with the insurance agency for the premium after 
he had settled with Fuqua for the unearned premium on the policy which had been 
canceled, which the insurance company owed to Fuqua, and that he would pay the 
difference, if any, to the insurance company. Miss Monday retained the policy 
under that agreement, and he heard nothing further in regard to it until after the 
fire. Miss Monday denied that she had ever been in Mr. Birkhead’s office or that 
she ever had any conservation with him in regard to the policy in question. In 
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the course of her testimony she said: “I never was in Judge Birkhead’s office in 
my life. I could not tell anybody here where it is. Furthermore, I do not deliver 
policies. It is my duty to write them.” 

Lawrence Weill, an employee of the E. M. Ford Company, testified that he 
took the policy to Mr. Birkhead’s office and offered to deliver it. His version of 
what occurred at this meeting is as follows: “In the general routine of my busi- 
ness I had a policy to deliver and I took it over to Judge Birkhead’s office and 
Judge Birkhead said he did not know whether he would want that policy or not, 
to take that policy back and hold it for a few days, and I took the policy back to 
the office and turned it back over to the girls there with that information, to be 
held a few days until Judge Birkhead decided whether he wanted the policy or 
not.” 

E. M. Ford testified that he had a conversation over the telephone with Mr. 
Birkhead on December 8, 1931, in which Mr. Birkhead directed him to cancel the 
policy, as he had learned that he could get the insurance at a cheaper rate in 
another company; that pursuant to Mr. Birkhead’s request the policy was canceled 
“flat,” which means without the payment of any premium. Mr. Birkhead denied 
that the conversations related by Weill and Ford ever occurred. 

From this brief summary of the evidence it will be seen that there was a 
direct conflict in the evidence as to whether any contract was ever made; there 
being some evidence tending to show that Mr. Birkhead refused to accept the pol- 
icy or to become obligated for the premium. This made an issue which the court 
properly submitted to the jury in instruction L. 

[2, 3] Most of the argument of the attorney for the defendant which appellant 
claims was improper was directed to the issue presented by instruction L. In an 
affidavit filed in support of the motion for a new trial, the alleged improper state- 
ments were set out, but no objections were made nor exceptions taken before the 
conclusion of the trial, and they were not incorporated in the bill of exceptions. 
Appellant seeks to excuse his failure to object to the alleged improper statements 
on the ground that the trial judge was in his office adjoining the courtroom during 
the argument, and was not present to rule on the objections, if made. The matter 
should have been called to the court’s attention, however, and the objections made 
before the case was submitted to the jury. City of Dayton v. Lory, 169 Ky. 94, 
183 S. W. 252. It is a well-established rule of practice that misconduct on the part 
of any attorney in making an improper argument to the jury cannot be considered 
unless the alleged improper argument is objected to when made and is incorporated 
in the bill of exceptions. It is not sufficient to show misconduct of counsel in the 
argument of a case in the motion and grounds for a new trial supported by affi- 
davits. Chreste v. Louisville Railway Co., 173 Ky. 486, 191 S. W. 265; Illinois 
Central Railroad Co. v. Evans, 170 Ky. 536, 186 S. W. 173. It may be said in 
passing that the attorney for the defendant filed a counter affidavit in which he 
denied making the statements charged to him in appellant’s affidavit. 

Finding no error prejudicial to appellant’s substantial rights, the judgment is 
affirmed. 


ST. PAUL FIRE & MARINE INS. CO. et al. v. TRUSTEES OF CHRISTIAN 
CHURCH OF SOMERSET. 
Court of Appeals of Kentucky. March 1, 1935. 
Rehearing Denied June 7, 1935. 
82 Southwestern Reporter (2d) 315. 


i. INSURANCE. 

Insurance agent /ield not authorized to make oral contract which would be 
hinding on insurer to renew fire policies where made nine months before old 
policies expired. 

(For other cases, see Insurance, Dec. Dig. § 145[2].) 

2. INSURANCE. 

Prima facie, powers of insurance agent are as broad as business intrusted to 
his care. 

(For other cases, see Insurance, Dec. Dig. § 87.) 

5. INSURANCE. 
Mere fact that one is insurance agent does not show that he has implied 
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power to make oral agreement on behalf of principal to renew insurance at 
remote time in future, though having power orally to agree to renew expiring 
policy or to agree to issued policy in reasonable time. 

(For other cases, see Insurance, Dec Dig. § 145[2].) 

Appeal from Circuit Court, Pulaski County. 

Action by Trustees of the Christian Church of Somerset, Ky., against the 
St. Paul Fire & Marine Insurance Company and another. Judgment for plain- 
tiffs, and defendants appeal. 

Reversed. 

F. M. Drake, of Louisville, H. C. Kennedy, of Somerset, and Gordon, Laurent, 
Ogden & Galphin, of Louisville, for appellants. 

B. J. Bethurum, of Somerset, for appellees. 

STITES, Justice. 

These are appeals by the St. Paul Fire & Marine Insurance Company and 
the Alliance Insurance Company from judgments for damages against each of 
them in the sum of $3,000 under alleged oral contracts to renew certain insur- 
ance. Separate suits were filed against each company, but as the questions 
involved were identical, the cases were tried together in the circuit court and 
were heard together here. Plaintiffs below, who are the appllees here, are the 
trustees of the Christian Church of Somerset. The church, together with fur- 
riture and fixtures therein, was destroyed by a fire occurring February 10, 1933. 

The plaintiff Edgar Murrell was delegated by the official board of the church 
to look after the insurance upon the church property. Insurance against fire 
in the amount of $33,000 was at one time carried on the building and its contents, 
in nine different companies. Of this total insurance, policies aggregating $25,000 
were in force at the time of the fire and have been paid in full upon the written 
representation by the board that this was the total insurance carried. Following 
the payment in full of the uncontested policies, suits were filed against the 
appellants here for $8,000 additional insurance claimed to be due and not paid. 
‘These suits were removed by the appellants to the United States District Court, 
where they were tried and dismissed without prejudice by the plaintiffs at the 
close of all the evidence. Thereupon, the suits now before us were filed in the 
state court, asking judgment against the appellants in the sum of $3,000 each for 
damages sustained by reason of the breach of the alleged contract to renew the 
policies. 

|1] The policies in question were issued through the firm of Prather & 
Waddle, insurance agents, for a term of one year, in the amount of $4,000 in 
cach of the appellant companies. Two of the policies expired November 20, 1932, 
and the remaining two policies expired December 20, 1932. It is claimed by the 
plaintiff Murrell that on February 9, 1932, he told the agent, Prather, to renew 
all policies written by him at their expiration, in the same companies, and that 
the agent agreed to do so. The agent denies that he made any such agreement. 
In the view that we have taken of this case, it will not be necessary to weigh the 
probabilities as to whether or not the agreement was made. We shall assume 
that it was made and concern ourselves with one question, and one question 
alone, namely: Under the facts here presented, did the agent have authority to 
make the alleged agreement on behalf of his principals? 


It will be observed that there is no contention that policies aggregating 
$8,000, in addition to the $25,000 of admitted insurance, were in force at the time 
of the fire. In view of plaintiffs’ written representation to the effect that the total 
insurance carried on the church and contents at the time of the fire was $25,000, 
it is clear that no claim is asserted on the basis of insurance policies either 
written or oral. The sole claim is for damages for breach of the alleged contract 
to renew, made nine months before the old policies expired. 


This is not a suit against the agent, but against the principal. There is no 
claim that the agent had express authority, on behalf of his principal, to make 
a contract to enter into a contract nine months in the future. If the authority exists, 
it must be implied from the nature of the business transacted and the holding out 
by the principal. 

[2] Prima facie, the powers of an insurance agent are as broad as the 
business intrusted to his care. Union Mutual Life Ins. Co. v. Wilkinson, 13 
Wall. 222, 235, 20 L. Ed. 617; Henry Clay F. Ins. Co. v. Grayson County State 
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Bank, 239 Ky. 239, 39 S.W.(2d) 482. He has all power reasonably to be implied 
from the nature of the business. We have held that “an insurance agent, having 
authority to solicit insurance, accept risks, agree upon and settle the terms 
of insurance, and to issue and renew policies, has the authority to make a pre- 
liminary parol contract, binding on his principal, either to issue or renew a policy 
about to expire.” Gr eshman v. Norwich Union Fire Ins. Society, 157 Ky. 402, 
405, 163 S. W. 214, 216. In the Gresham Case the court considered the fact that 
the purported contract to renew was made three or four months prior to the 
expiration of the existing policy as bearing on the issue whether or not the con- 
tract was made. The authority of the agent to make the contract was not 
questioned. Plainly, however, the period of time was considered as evidence on 
the question of the probabilities as to the existence of the oral contract in view 
of the customary methods of doing business. 

It cannot be disputed that the agent in this case could have entered into a 
contract in presenti to insure the property involved for a term longer than one 
year and that this contract would be valid and enforceable against the insurance 
company. There is a clear distinction between such a contract of insurance 
in presentt and a contract to insure in the future. In the one case, the 
actuaries of the insurance company have a definite basis upon which to compute 
their risk and to charge a premium commensurate with the risk. The gamble 
under the law of probabilities is reduced to a minimum. The insurance company 
knows the extent of its risk and may provide adequate reserves to cover its 
possible liabilities. On the other hand, to imply authority in every insurance 
agent to make agreements to renew months ahead would upset all hope of 
mathematical calculation as to probable liability. Conceding that oral contracts 
of insurance are valid if made to take effect within a reasonable time, we think 
that the power to make these agreements represents the outside limitation of 
what may be a implied. In Underwood vy. Pennsylvania Fire Ins. Co. 
(Sup.) 134 N. Y¥. S. 105, 107, the court held that the local agent had no power to 
bind his company on a promise to renew a policy made eight fmonths prior to its 
expiration. The court said: 

“Without regard to the limits of agents’ powers contained in the New York 
standard form of contract, such a holding, in the words of Gray, J., ‘would have 
to go further than any decision of this court has yet gone, and lay down an 
impolitic rule which would make the business of insurance transacted through 
agents all over the country, far away from their principal, altogether too hazard- 
ous and uncertain.’ O’Reilly v. London Assurance, 101 N. Y. 575, 5 N. E. 568. 
* * * 

“While an oral agreement to renew may be valid though made by an agent, 
the circumstances must be such as to indicate an apparent authority. Thus 
such an agreement has been sustained when it was shown to be ‘the ordinary 
and usual agreement, which an insurance agent makes on the eve of a policy 
expiring, that he will renew it.’ And this period was extended to authorize the 
agent’s agreement made 10 days before the expiration. Squier v. Hanover Fire 
Ins. Co., 162 N. Y. 552, 554, 57 N. E. 93, Am. St. Rep. 349. 


“On the other hand, a verbal agreement to renew by a local agent made 10 
months before the policy expired could not be presumed to bind the company. 
Brown y. Dutchess County Mutual Ins. Co., 64 App. Div. 9, 71 N. Y. S. 670.” 

See, also, Eastern Shore of Virginia Fire Ins. Co. v. Kellam, 159 Va. 93, 165 
S. E. 637; McQuaid v. AZtna Ins. Co., 226 Mass. 281, 115 N. E. 428; Shank v. 
Glens Falls Ins. Co., 4 App. Div. 516, 40 N. Y. S. 14; Struzewski v. Farmers’ Fire 
Ins. Co., 226 N. Y. 338, 123 N. E. 661. 

(3) Wo do not mean to hold that the ordinary agent has not power orally 
to agree to renew an expiring policy or to agree to issue a policy in a reasonable 
time. We do mean to hold that the mere fact that one is an insurance agent 
joes not show that he has implied power to make an oral agreement on behalf of 
his principal, to renew at a remote time in the future. There should be no 
difficulty in determining the distinction; one is a reasonable time within the 
probabilites of the insurance business as ordinarily transacted, and within the 
normal practices cf the insurance business, known or expected by insurance 
companies in dealing through agents and in determining their risks; while the 
other is an unreasonable time, reducing the insurance business to a mere gamble 
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and substituting uncertain and interested memories in the place of written 
memorials. Continental Ins. Co. v. Jenkins, 9 Ky. Op. 147. 

The decision of this court in Henry Clay Fire Ins. Co. v. Grayson County 
State Bank, 239 Ky. 239, 39 S.W.(2d) 482, relied upon by the plaintiffs, is not 
contrary to the views here expressed. It was held in that case that an agent 
had the power to agree on behalf of his company to continue the protection 
during the interim between the transfer of the property insured from the grantor 
to the grantee and the issuance of a new policy in the name of the grantee. 
This is very different from an agreement to issue a policy in the remote future. 

No attempt was made in the instant case to prove that the local agent had 
any authority other than that to be implied from the nature of the business. 
There was nothing to show that the insurance companies ever consented or held 
themselves out to be bound by such an extraordinary agreement. To uphold an 
agreement like this by implication would mean that favored customers might 
secure all the benefits of long term insurance without the payment of a premium 
in advance. We think that the nature of the business implies the absence of the 
power rather than its existence. 

Other questions are involyed, which we have not considered and do not 
decide. 

Judgment reversed. 

Whole court sitting, except Judge Richardson. 


NAEVE v. SHEA et al. No. 29125. 
Supreme Court of Nebraska. Feb. 14, 1935. 
258 Northwestern Reporter 666. 
1. INSURANCE. 

Petition to recover damages for fraud perpetrated by licensed fire insurance 
companies, through insurance agency owned and operated by companies, in causing 
worthless fire policies to be issued by unlicensed, nonexistent, or insolvent insurance 
company to plaintiff, an innocent third person who paid premium and sustained loss 
by fire, held not demurrable (Comp. St. 1929, § 44-218). 

(For other cases, see Insurance, Dec. Dig. § 93.) 

Syllabus by the Court. 

1. “A petition challenged by demurrer charges what by reasonable and fair 
intendment may be implied from the facts stated.” Meeske v. Baumann, 122 Neb. 
786, 241 N. W. 550, 83 A. L. R. 131. 

2. Insurance companies and their agents are forbidden by law to procure or 
effect fire insurance on property in Nebraska in companies not licensed to write it. 
Comp. St. 1929, § 44-218. 

3. An agreement partly written and partly oral may, in legal effect, be regarded 
in its entirety as a parol contract. 

4. Fraud perpetrated by creditors in making collections from debtors, if result- 
ing in pecuniary damage to an innocent third person, may be pleaded and proved 
by the latter as an actionable wrong. 

5. Petition to recover damages for fraud perpetrated by licensed fire insurance 
companies, through an insurance agency owned, controlled, and operated by them, 
in causing worthless fire insurance policies to be issued by unlicensed, nonexistent, 
or insolvent fire insurance companies to plaintiff, an innocent third person who paid 
the premium and sustained a loss by fire, held not demurrable. 

Appeal from District Court, Douglas County; Redick, Judge. 

\ction by Louis Naeve against Thomas E. Shea and Henry C. Dross, partners, 
engaged in soliciting and writing fire insurance as the Shea-Dross Insurance Agency, 
impleaded with the National Security Fire Insurance Company and another. From 
a judgment of dismissal, plaintiff appeals. 

Judgment reversed and cause remanded, with directions. 

Ziegler & Dunn, of Omaha, for appellant. 

Morsman & Maxwell and Shotwell, Monsky, Grodinsky & Vance, all of Omaha, 
and Silber, Isaacs, Clausen & Woley, of Chicago, IIl., for appellees. 

Heard before Goss, C. J., Rose, Good, Eberly, Paine, and Carter, JJ., and 
Chappell, District Judge. 

Rose, Justice. 

A dance hall and contents in Naeve’s Park, Sarpy county, were destroyed by 
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fire September 7, 1932, and this is an action by the owner of the property, Louis 
Naeve, plaintiff, to recover the resulting loss of $8,750, from the National Security 
Fire Insurance Company, the Concordia Fire Insurance Company, and Thomas E. 
Shea and Henry C. Dross, partners engaged in soliciting and writing fire insurance 
as the Shea-Dross Insurance Agency, defendants. 

The action is not based on fire insurance policies issued by defendants to plain- 
tiff, but on alleged actionable wrongs making them liable to him for the loss caused 
by the fire. Each insurance company named as defendant demurred to the petition 
in the ground that it did not state facts sufficient to constitute a cause of action 
against demurrant. The trial court sustained the demurrers. Plaintiff refused to 
plead further and appealed from a dismissal of the action as to demurrants. 

The question presented by the appeal is the sufficiency of the petition to state 
a cause of action against the two demurring insurance companies. Their relation to 
the Shea-Dross Insurance Agency, as shown by the petition, was the subject of 
elaborate discussion on both sides. Plaintiff took the position that the insurance com- 
panies owned, controlled and operated the agency or were engaged with it in a 
joint enterprise, in either situation being liable in tort for the loss occasioned by 
fire. This position was assailed by demurrants on the grounds that plaintiff attached 
to his petition as a part of it a written contract showing the relation of the Shea- 
Dross Insurance Agency to the insurance companies was that of debtor and creditor ; 
that the purpose of the written instrument was to require application of the net 
earnings of the agency to preexisting debts owing by it to the insurance companies ; 
that the rights, duties and obligations of the parties were fixed by the writing which 
did not provide for a partnership or a joint enterprise, but did provide for a 
legitimate method of collecting debts on terms which could not be varied or contra- 
dicted by parol agreements pleaded in the petition, there being no charge of fraud 
or — inhering in the written contract. The document attached to the petition 
reads thus : 

“Memorandum of Agreement by and between Dan F. Brown, Local Manager 
of the Southern Surety Company of Des Moines, L. P. Carpenter, State Agent of 
the Concordia Fire Insurance Company of Milwaukee and P. K. Walsh, Vice Presi- 
dent of the National Security Fire Insurance Company of Omaha, and Thos. E. 
Shea and Henry C. Dross, Partners in the Shea-Dross Agency of Omaha, Nebraska, 
Entered Into this 28th Day of April, 1928. 

“By mutual understanding, it is agreed in meeting held this day as follows: 

“1. That from and after this date all premiums on policies or other contracts 
of insurance or indemnity, issued through the Shea-Dross Agency, shall be paid 
into the account of Shea-Dross Agency in the Live Stock National Bank of Omaha, 
without any deductions whatsoever, and shall remain in said account subject only to 
‘heck drawn by Shea-Dross Agency, signed by Thos. E. Shea and Henry C. Dross, 
and countersigned either by Dan F. Brown or P. K. Walsh or L. P. Carpenter. It 
is further understood that in the case of the Southern Surety Company there are 
certain accounts which are by previous custom paid direct to the branch office in 
Omaha, which shall be excepted from the foregoing agreement, with the exceptions 
f the net commissions thereon, which are to be accounted for in accordance with 
the terms of this agreement. 

“2. That on the 15th day of each month, beginning May 15th, 1928, unless that 
be a holiday or Sunday, when the 16th day will be appointed, in the presence of 
either Dan F. Brown or P. K. Walsh, the Shea-Dross Agency will issue checks 
against the above mentioned bank account, payable to the insurance companies for 
halances due said companies and other brokerage accounts as may be due and pay- 
able at that time under the intent of this agreement and office expenses necessary to 
the conduct of the business. The payments to each company shall be carried forward 
m the basis of their status on the books of the Shea-Dross Agency and the com- 
panies at this date: and if the amount on hand in said bank account is not sufficient 
to pay the whole amount, then due for any month to the companies under this 
ireement, the amount on hand shall then be prorated equitably among the com- 
panies whose accounts would then have been payable under this contract. Any bal- 
ince remaining due the companies shall be carried forward until the 15th day of the 
succeeding month when such remainders of balances shall be first paid before pro- 
rating on the balances up for consideration and payment on that date, and should 


there be a bank balance it is to be prorated and applied on the next monthly balance 
in order to the companies. 
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“It is the intent of the foregoing paragraph that each month’s balances due 
companies, beginning with October balances, shall be paid in succession as rapidly 
as funds will permit. 

“It is further mutually agreed that the office expense shall be limited to salaries 
of $175 each month to Thos. E. Shea and Henry C. Dross and to $65 per month to 
L. Doneghan, being one-half of this amount on the first and 15th of the month, pliis 
— rent of $45 per month and the incidental essentials to the maintenance of the 
omee, 

“Shea-Dross agree to instruct the Live Stock National Bank, in writing, and to 
secure new signature card for Shea-Dross account, in accordance with the above 
immediately. 

“It is further agreed that on the 15th day of each month or as near that date 
as practical, either Dan F. Brown, P. K. Walsh or L. P. Carpenter will in company 
with Henry C. Dross and Thos. E. Shea make a verification of agency accounts due 
to the agency and due to the companies and brokers, including collections and can- 
cellations, as well as business written. 

“In witness whereof, each and all of us have this day subscribed our names as 
individuals representing the above named firms, subject to home-office approval. 

“Thos. E. Shea 
“Henry C. Dross 
“Dan F. Brown 
“L. P. Carpenter 
“P. K. Walsh.” 

A mere summary of some of the facts pleaded in detail by plaintiff will be suf- 
ficient for the purpose of reviewing the ruling on the demurrers when the petition 
is tested by the following standard: 

“A petition challenged by demurrer charges what by reasonable and fair intend- 
ment may be implied from the facts stated.” Meeske v. Baumann, 122 Neb. 786, 241 
N. W. 550, 551, 83 A. L. R. 131. See Roberts v. Samson, 50 Neb. 745, 70 N. W. 384. 

By direct charge or by reasonable and fair intendment from facts stated, the 
petition contains pleas that the Shea-Dross Insurance Agency was formed as a 
partnership in September, 1922, and transacted the business of an insurance agency 
until April 28, 1928, when indebted to the demurring insurance companies, and the 
Southern Surety Company of Des Moines in approximately $15,000; that those insur- 
ance companies were authorized to transact business in Nebraska, but that the latter 
is not now in existence; that upon demand for payment of the agency’s debt, at a 
meeting of the parties April 28, 1928, Shea and Dross said they were unable to dis- 
charge the obligation; that the agents and the three insurance companies named 
entered into an oral agreement by which the companies took over, owned, controlled 
and operated the Shea-Dross Insurance Agency; impounded its gross earnings; 
provided for the payment of its expenses out of its income; fixed salaries of Shea 
and Dross for future services in soliciting new business for the new owners; con- 
trolled the gross and net proceeds of the agency; required the agents to go out on 
the streets and procure risks for the demurrants: assumed and afterward, through 
the agency, canceled fire risks on plaintiff’s property; took premiums for and pro- 
cured on plaintiff's dance hall five worthless fire insurance policies in spurious com- 
panies which were insolvent or nonexistent or without authority to transact business 
in Nebraska and retained the commissions of the agency for procuring the risks; 
supervised and controlled the bookkeeping of the agency and required records dis- 
closing its accounts and amounts due insurance companies and brokers, collections, 
cancellations, new business and the names of the insurers in which the new business 
was written: that the written instrument was a sham; that by means of the fraudu- 
lent and wrongful acts committed by defendants pursuant to the oral and written 
agreements the demurrants wrongfully and fraudulently caused the loss of insurance 
to which plaintiff was entitled; that the written agreement did not contain the entire 
contract of the parties to it; that after the writing was executed the contracting 
parties by mutual consent carried out oral terms not contained in the written 
‘nstrument and issued the worthless policies by which plaintiff was defrauded, he 
not knowing until after the fire that they were writetn in the names of unlicensed 
or insolvent or nonexistent insurance companies; that plaintiff gave due notice of 
his loss and demanded payment, which was refused. 

The facts outlined are shown in detail by direct charges or are by reasonable and 
fair intendment implied from facts stated in the petition. The demurring insurance 
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companies are charged as tort-feasors, operating through an agency owned, con- 
trolled and operated by them. If they defrauded plaintiff by primary, affirmative 
acts of their own through their own agency, the right of plaintiff to recover does 
not depend on allegations showing that all defendants’ were engaged in a partner- 
ship or in a joint enterprise. Demurrants were engaged in procuring and insuring 
fire hazards. That was their business. Insurance companies and their agents are for- 
bidden by law to procure or effect fire insurance on property in Nebraska in com- 
panies not licensed to write it. Comp. St. 1929, § 44-218. The action is not based on 
the parol agreement or on the written instrument or on both combined. Plaintiff is 
not seeking to enforce either, but both, according to the petition, are factors in the 
alleged wrongs by which demurrants procured for plaintiff worthless fire insurance 
policies in spurious, insolvent companies. 

The argument in support of the demurrers and the decisions sustaining them 
seem to disregard a well-established principle of law applicable to the controversy, 
as shown by the following statement of a text-writer and by excerpts from opinions 
of courts generally: 

“A contract partly in writing and partly oral is, in legal effect, an oral contract. 
It occurs where an incomplete writing, or one expressing only a part of what is 
meant, is by oral words rounded into the full contract; or where there is first a 


written contract, and afterward it is changed orally.” Bishop, Contracts (2d Ed.) 
§ 164. 


“Tt is a well established rule of law that, when the whole of a contract has not 
been reduced to writing, such a contract in its entirety is to be regarded as a parol 
contract, subject to all the incidents of purely parol contracts, and proper to be 
proved entirely by parol testimony, notwithstanding that there may be documentary 
evidence of parts of it, and parts of it even may have been reduced to writing. Green- 
leaf on Evidence, § 284a; Jervis v. Berridge, L. R., 8 Chan., 351: Wright v. Weeks, 
25 N. Y. 153.” Evans v. Schoonmaker, 2 App. D. C. 62. 

‘A written contract is one which, in all its terms, is in writing. A contract 
partly in writing and partly oral is, in legal effect, an oral contract. * * * A 
contract cannot be said to be in writing unless the parties thereto, as well as the 
terms and provisions thereof, can be ascertained from the instrument itself.” Rail- 
way Pass. & Freight Conductors’ Mut. Aid & Benefit Ass’n v. Loomis, 142 II]. 560, 
32 N. E. 424, 426. 

“Where a written memorandum is made of an oral contract for the sale of real 
property, and the terms of the contract are afterwards changed by oral agreement of 
the — the whole thereupon becomes an oral contract.” Snow y. Nelson, 113 F. 

see, also, Murphy v. Cicero Lumber Co., 97 Ill. App. 510; Louisville, N. A. & 

. Co. v. Reynolds, 118 Ind. 170, 20 N. E. 711; Tishbein v. Paine, 52 Ind. App. 
a, 100 N. E. 766; Brotherhood of Locomotive Firemen & Enginemen v. Corder, 
52 Ind. App. 214, 97 N. E. 125; Miller v. Sharp, 52 Ind. App. 11, 100 N. E. 108; 
Stauffer v. Linenthal, 29 Ind. App. 305, 64 N. E. 643. 

Fraud perpetrated by creditors in making collections from debtors, if resulting 
in pecuniary damage to an innocent third person, may be pleaded and proved by the 
latter as an actionable wrong. 

[1] Since the law treats the partly written and partly oral contract pleaded by 
plaintiff as being entirely in parol, the petition is not demurrable. The judgment of 
the district court is therefore reversed and the cause remanded for further pro- 
ceedings. 

Reversed. 


UNITED STATES FIRE INS. CO. v. BOSWELL et al. No. 13113. 
Court of Civil Appeals of Texas. Fort Worth. April 5, 1935. 
Rehearing Denied May 3, 1935. 

82 Southwestern Reporter (2d) 176. 

1. INSURANCE. 

There can be no “total loss” of building within fire insurance policy so long 
as substantial remnant is reasonably adapted for use as basis for restoration of 
building to its former condition by reasonably prudent uninsured owner desiring 
such structure. 


(For other cases, see Insurance, Dec. Dig. § 493.) 
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3. INSURANCE. 

Whether there was total loss of building within fire insurance policy sued on 
was ultimate issue of fact, not mixed question of law and fact. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

4. INSURANCE. 

Testimony in action on fire insurance policy that there were remnants of foun- 
dation, flooring, etc., of insured building after fire, but that practically all such 
remnants were damaged by fire and water, that to use them in rebuilding, burned 
superstructure would have to be wrecked, that cost of recovery and again using 
remnants would equal cost of new material, and that reconstruction improvements 
would not be in substantially as good condition as original held sufficient to support 
jury’s finding of total loss. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

5. INSURANCE. 

Fact that arbitrators’ award of damages resulting from fire was grossly inade- 
quate as compared with damages found by jury on sufficient competent evidence 
in action on fire insurance policy and testimony that some of arbitrators were cus- 
tomarily selected by insurance companies to arbitrate fire losses and that one of 
them submitted request to defendant for certain sum, to be withheld for him out 
of damages awarded, for his services immediately after award, without notifying 
plaintiff of such request, fe/d sufficient to support jury’s finding that arbitrators 
were partial to defendant in making award. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

6. INSURANCE. 

Total loss of property covered by fire insurance policy precluded arbitration 
of losses thereunder and obviated necessity of submitting proof of loss to insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 536, 563.) 

\ppeal from District Court, Tarrant County: Marvin H. Brown, Judge. 

Action by Mae Boswell against the United States Fire Insurance Company 
wherein S. H. Wildman and others intervened. Judgment for plaintiff, and defend- 
ant appeals. 

Affirmed. 

Robert W. Mayo, of Dallas, and Bryan, Stone, Wade & Agerton and A. W. 
Christian, all of Fort Worth, for appellant. 

McDonald & Floyd, of Fort Worth, for appellee Boswell. 

W. M. Short, of Fort Worth, for interveners. 

DuNKLIN, Chief Justice. 

The United States Fire Insurance Company has appealed from a judgment in 
favor of Mrs. Mae Boswell on a fire insurance policy in her favor covering a house 
in the city of Fort Worth. The policy stipulates insurance against fire loss in an 
amount not exceeding $3,000 and covered the building, together with its founda- 
tions, and permanent piping and fixtures for heating, lighting, and water service. 
After the fire, there was an arbitration of the losses sustained by the insured in 
accordance with provisions of the policy. The board of appraisers was composed 
of three persons, one of whom was selected by each of the parties, and those two 
selected a third. After viewing remnants of the property covered by the policy, 
the arbitrators made their report, showing their assessment of damages in the sum 
of $1,300. The insured refused to abide by their decision and instituted this suit 
to recover the full amount of the policy, alleging a total loss of the property 
insured. 

Defendant filed a plea in abatement, based on allegations that plaintiff had 
failed to file a sworn statement of her losses before bringing the suit, as stipulated 
in the policy. Also a general denial and a special plea alleging the award made by 
the arbitrators as binding upon plaintiff and therefore a bar to her claim for dam- 
ages in excess of the award. 

In reply to that special defense plaintiff alleged: “That said appraisers and 
umpire, and particularly the umpire and appraiser appointed by defendant, were not 
competent and were not disinterested, but on the contrary were prejudiced and 
biased against plaintiff and in favor of defendant in making such appraisal and 
award, in that said umpire and the appraiser appointed by the defendant were and 
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had been frequently appointed by defendant and other insurance companies to make 
awards, receiving pay for such services, and were frequently employed by defend- 
ant and other insurance companies to make estimates and repairs on burned build- 
ings and other fire losses, expected to continue to receive such employments and 
appointments in the future, and were influenced thereby in making the award and 
appraisal in question less than they otherwise would have made. Plaintiff specially 
denies that said appraisers and umpire made a competent and thorough appraisal; 
plaintiff specially denies that said appraisers and umpire made investigations suffi- 
cient to enable them to arrive at a correct appraisal of the sound value of said 
building or said loss; and plaintiff specially denies that said appraisers and umpire 
acted in a fair, disinterested and unprejudiced manner in making such appraisal 
and arriving at such award, contrary to the requirements and provisions of said 
policy of insurance. Plaintiff says that the alleged appraisement and award was 
not made in compliance with the terms and provisions of the said policy, is not 
binding on the plaintiff for any purpose whatever, and should be set aside and held 
for naught.” 

S. H. Wildman and wife, Mary A. Wildman, holders of a mortgage lien on the 
property, intervened in the suit and adopted the pleadings of plaintiff. 

Following are special issues with findings of the jury thereon: 


“1. Do you find from a preponderance of the evidence that the appraisers who 
made the award on the arbitration in evidence in this case were partial to the insur- 
ance company in fixing the amount of the damage ascertained by them? A. Yes. 

“2. Do you find from a preponderance of the evidence that the damage to the 
plaintiff’s house constituted a total loss? A. Yes. 


“You are instructed that the term ‘total loss’ as that term is used in the fore- 
going issue, is defined and shall be construed, in arriving at your answer, as fol- 
iows: In order to constitute a ‘total loss,’ it is not necessary that all the materials 
entering into the building he absolutely and physically destroyed; but there can be 
no ‘total loss’ of a building so long as a substantial remnant of the structure, stand- 
ing in place, is reasonably adapted for use as a basis upon which to restore the 
building to the condition in which it was beforé the injury, and whether it is so 
adapted depends upon whether a reasonably prudent owner, uninsured, desiring 
such a structure as the one in question was before the injury, would, in proceeding 
to restore the building to its original condition, utilize such remnant as such basis. 

“3. What do vou find from a preponderance of the evidence it would have rea- 
sonably cost in Tarrant County, Texas, immediately after the fire to repair the 
damages and injuries to the plaintiff's house, which were directly caused by the 
fire in question, with material of a like kind and quality as that out of which said 
house was constructed? A. $3,000.00.” 

Judgment was rendered in favor of plaintiff and interveners for the damages 
assessed by the jury, the amount thereof being apportioned between plaintiff and 
interveners. 

{1] The definition of “total loss,” given by the court, was in substantial accord 
with the test announced in Fire Ass’n of Philadelphia v. Strayhorn (Tex. Com. 
\pp.) 211 S. W. 447, 448, in which this was said: 

“Royal Insurance Co. v. McIntyre, 90 Tex. 170, 37 S. W. 1068, 35 L. R. A. 672, 
59 Am. St. Rep. 797, involved the admissibility of certain evidence as to the cost 
of repair and reconstruction of a building, the value of the building after the fire, 
of the materials uninjured, and of the parts of the building remaining that could 
be used in reconstruction. In order to a determination of the question, the court, 
in a notable opinion by Associate Justice Denman, reviewed at length the author- 
ities with reference to total loss, concluding as follows: 

“*After a careful consideration of the question, we are of opinion that there 
can be no total loss of a building so long as the remnant of the structure standing is 
reasonably adapted for use as a basis upon which to restore the building to the 
condition in which it was before the injury; that whether it is so adapted depends 
upon the question whether a reasonably prudent owner, uninsured, desiring such 
a structure as the one in question was before injury, would, in proceeding to restore 
the building to its original condition, utilize such remnant as such basis.’ 

“The above rule has been approved and followed in practically every subse- 
quent case in the various states, involving the question of total loss, limited, how- 
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ever, in its application to those cases where the remnant of the building remaining 
formed a substantial part of the original building. * * * 


“We conclude that there can be no total loss of a building so long as a sub- 
stantial remnant of the structure, standing in place, is reasonably adapted for use 
as a basis upon which to restore the building to the condition in which it was 
before the injury, and whether it is so adapted depends upon whether a@reasonably 
prudent owner, uninsured, desiring such a structure as the one in question was 
before the injury, would, in proceeding to restore the building to its original con- 
dition, utilize such remnant as such basis.” 


That opinion was expressly approved by the Supreme Court. 


[2, 3] The same test of “total loss” was applied in American Central Ins. Co. 
v. Terry (Tex. Com. App.) 26 S.W.(2d) 162. Nor do we believe the definition 
given by the trial Court is subject to the objection urged as being a general charge 
any more so than a definition of “negligence,” “proximate cause,” and many other 
legal terms which the trial court is required to give, if necessary, to enable the 
jury to properly pass upon and render a verdict on special issues submitted. 
Article 2189, Rev. Civ. Statutes; Washington Fidelity Nat. Ins. Co. v. Williams 
(Tex. Com. App.) 49 S.W.(2d) 1093; 3 Tex. Jur. 211. Furthermore, whether or 
not there was a total loss was an ultimate issue of fact and not a mixed question 
of law and fact as insisted by appellant. Chicago Fire & Marine Ins. Co. v. Foley 
(Tex. Civ. App.) 58 S.W.(2d) 174, and authorities there cited. 


In Texas Employers’ Ins. Ass’n v. Brock, 36 $.W.(2d) 704, by the Commission 
of Appeals, and Texas Employers’ Ins. Ass’n v. Ray (Tex. Civ. App.) 68 S.W. 
(2d) 290, writ of error refused, the trial court submitted the issue of “total 
incapacity” under the Workmen’s Compensation Law, followed with the statutory 
definition of that term, and on appeal those rulings were approved. We believe 
those decisions support the action of the trial court in this case in submission of 
the issue of total loss. 


[4] We overrule appellant’s contention that the finding by the jury of total loss 
of the property covered by the policy was so contrary to the preponderance of the 
evidence as to require a reversal of that finding. Appellant has pointed out testi- 
mony in the statement of facts which would have supported a contrary finding. 
According to testimony of practically all the witnesses, after the fire there were 
some remnants of the foundation, flooring, plumbing fixtures, siding, etc., but 
according to the testimony of some of the witnesses practically all the remnants 
had been damaged to some extent, at least, by fire and water, and that in order 
to use them in rebuilding it would have been necessary to wreck the burned super- 
structure and the cost of recovery and again using the remnants would equal the 
cost of new material of like kind, and when so used the reconstructed improve- 
ments would not be in substantially as good condition as the original. Assurance 
Co. of America v. Continental Savings & Building Association (Tex. Civ. App.) 
8 S.W.(2d) 787 (writ of error refused). 


[5, 6] Nor can we say that the finding of the jury that in making their award 
of damages resulting from the fire the arbitrators were partial to appellant was 
without sufficient support in the testimony. The award made was grossly inade- 
quate as compared with the damages found by the jury and supported by compe- 
tent evidence. According to all the authorities, that fact is a circumstance which 
may be considered in the determination of that issue, and in addition to that was 
testimony that some of the arbitrators were customarily selected by insurance com- 
panies to arbitrate such losses and that immediately after the award in this case 
one of them submitted to appellant his request for $75 to be withheld for him out 
of the damages awarded, for his services, and never notified plaintiff of that 
request. Delaware Underwriters & Westchester Fire Ins. Co. v. Brock, 109 Tex. 
425, 211 S. W. 779; Royal Ins. Co. v. Parlin & Orendorff Co., 12 Tex. Civ. App. 
572, 34 S. W. 401; Milwaukee Mechanics’ Ins. Co. v. West Development Co. (Tex. 
Civ. App.) 275 S. W. 203; Pennsylvania Fire Ins. Co. v. W. T. Waggoner Estate 
(Tex. Com. App.) 39 S.W.(2d) 593. Furthermore, if, as found by the jury, there 
was a total loss of the property covered by the policy, there was nothing to arbi- 
trate, nor was it necessary to submit to appellant proof of loss. Export Ins. Co. 
of New York v. Axe (Tex. Com. App.) 58 S.W.(2d) 39, and decisions there cited: 
National Fire Ins. Co. v. House (Tex. Civ. App.) 197 S. W. 476 (writ refused). 
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From the foregoing, it follows that the court did not err in overruling appell- 
ant’s plea in abatement. 

All assignments of error are overruled and the judgment of the trial court is 
affirmed. 
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AUTOMOBILE 


HILL, v. OCEAN ACCIDENT & GUARANTEE CORPORATION. 6 Div. 787. 
Supreme Court of Alabama. June 20, 1935. 
162 Southern Reporter 376. 
1. INSURANCE. 

Rule that doubtful language in policy is to be construed most favorably to 
insured is not to be carried to extent of construing such policy contrary to 
manifest intention of parties. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Autamobile liability policy is to be interpreted from its four corners. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE - 

Automobile liability insurer /eld not liable for damages arising out ot 
collision which occurred when employee of insured was using insured’s truck 
to get coal for employee’s home consumption under policy providing no insurance 
was granted if vehicle was used for purposes other than those specified, and 
purposes for which truck could be used were limited to transportation or delivery 
of materials or merchandise in direct connection with insured’s business as 
defined in policy, notwithstanding provision providing coverage for “additional 
assured.” 

(For other cases, see Insurance, Dec. Dig. § 434.) 


Appeal from Circuit Court, Jefferson County; Romaine Boyd, Judge. 

Action by Will Hill against the Ocean Accident & Guarantee Corporation. 
From a judgment of nonsuit, plaintiff appeals. 

Transferred from Court of Appeals under section 7326, Code 1923. 

Atfirmed. 

Clifford Emond and Whit Windham, both of Birmingham, for appellant. 

J. P. Mudd, of Birmingham, for appellec 

GARDNER, Justice. 

Plaintiff recovered of one A. E. Cumby a judgment for damages arising out 
ef a collision with a truck, owned by Wilson & Co., and operated at the time 
by said Cumby, an employee of said Wilson & Co. There was in force at the 
time a liability insurance policy issued by defendant to Wilson & Co., and plaintiff 
sues thereon; his right to so prosecute the suit resting upon Section E of the 
policy. 

It appears from the pleadings (details omitted) that, though Cumby at the 
time of the collision was in the permissive use of the truck belonging to Wilson 
& Co., yet he was making use of it for his own purpose—going for coal for his 
hame consumption—and in no manner connected with the business of Wilson 
& Co. 

Paragraph 7 of the policy provides coverage for “additional assured,” and 
it is plaintiff's insistence this provision includes Cumby, the operator of the 
truck, particularly in view of the definition of the word “assured” found in 
paragraph A, to include additional assured as well as the named insured, and the 
definition of “named insured” as having application only to the assured named as 
such in the “declarations.” 

Defendant insists the policy discloses a distinction as to the character of 
vehicle in use, and that while as to passenger cars there may be some force in 
plaintiff's contention, yet as to the operation of truck type vehicles there can be 
no liability, under the express terms of the policy, unless the same is used “in 
direct connection with the assured’s business occupation as stated in Declaration 
3” of the policy, wherein is the statement: “The named assured is a corporation, 
and the named assured’s occupation or business is various—packing principally.” 

The trial court accepted defendant's theory, and we think correctly so. 

[1] The rule is familiar, as contended by plaintiff (citing New Brunswick 
Fire Ins. Co. v. Nichols, 210 Ala. 63, 97 So. 82 Mutual Life Ins. Co. v. Lovejoy, 
201 Ala. 337, 78 So. 299, L. R. A. 1918D, 860; Southern Ins. Co. vy Wilson, 214 
Ala 373, 108 So. 5; Illinois Automobile Ins. Exch. v. Southern Motor Sales Co., 
207 Ala. 265, 92 So. 429, 24 A. L. R. 734; Travelers’ Ins. Co. v. Plaster, 210 Ala. 
607, 98 So. 909; Dickinson vy. Maryland Casualty Co., 101 Conn. 369, 125 A. 866, 
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A. L. R. 500; St. Paul Fire & Marine Ins. Co. v. American Compounding Co., 
211 Ala. 593, 100 So. 904, 35 A. L. R. 1018), that doubtful language in insurance 
policies is to be construed most favorably to the insured; but this rule, as has 
been frequently stated, is not to be carried to the extent of construing such a 
contract contrary to the manifest intention of the parties, for such intention is 
the “pole star” of all rules of construction. New York Life Ins. Co. vy. Crumpton 
(Ala. Sup.) 160 So. 332; Home Loan and Finance Co. y. Fireman’s Fund Ins. Co., 
221 Ala. 529, 129 So. 470; Life & Casualty Ins. Co. v. Bottoms, 225 Ala. 382, 143 So. 
574; McGifford y. Protective Life Ins. Co., 227 Ala. 588, 151 So. 349; Nettles v. 
Litchman, 228 Ala. 52, 152 So. 450. For, as said in Home Loan & Finance Co. \ 
Fireman’s Fund Ins. Co., supra: “True intent governs insurance contracts, as 
well as others. * * * While doubtful terms in insurance contract are construed 
in insured’s favor, no strained construction should be indulged. to raise doubt.” 

The policy contains the provision that no insurance is granted thereby “while 
any motor vehicle is being used for purposes other than those specified in the 
Declarations.” Section B of the declarations contains the following: “Truck type 
and commercial delivery motor vehicles (if any) used for transportation or 
delivery of materials or merchandise in direct connection with the assured’s 
business occupation as stated in declaration 3.” Referring to declaration 3, we 
find: “The named assured is a corporation, and the named assured’s occupation 
ir business is various, packing principally.” And in declarations 1 and 2, just 
preceding, is the following: “1. The named assured Wilson and Company and/or 
its subsidiary companies. 2. Address of assured No. 41st Street and Ashland 
Avenue, City * * * of Chicago * * * State of Illinois.” While in section 3 of 
declarations are the words “assured’s business occupation,” rather than the 
“named assured,” yet it is clear beyond controversy that the assurred referred 
to was Wilson & Co., for the words are followed by “as stated in Declaration 3,” 
and in declaration 3 is found the designation of the “named assured’s business 
* * * various, packing principally.” 

The “admnibus coverage” clause, under which alone insurance would be held 
applicable to Cumby, is limited by the above-noted provisions as to truck type 
vehicles, that there shall be no insurance granted relative thereto, unless being 
used in direct connection with the business of the named insured. 

. The case more nearly in point, to which our attention has been directed, 
that of Johnston v. New Amsterdam Casualty Co., 200 N. C. 763, 158 S. E. 473 
construing policy provisions very similar, and which fully sustains this conclusion. 
The definitions of “assured” and “named assured” found in paragraph A have 
heir field of operation, but, as above indicated, the “omnibus coverage” clause 
is limited by the specific provisions as to truck type vehicles hereinbefore noted, 
and in which Wilson & Co. are plainly and definitely designated. 

|2] While only truck type vehicles appear to have been specifically enum- 
crated and covered by this particular policy, yet it was written for other vehicles 
also, and the policy is properly to be interpreted from its four corners. 

The case of Kaifer v. Georgia Casualty Co. (C. C. A.) 67 F.(2d) 309, cited by 
plaintiff, deals with the meaning of the word “assured,” as applicable to certain 
policy provisions, not here involved, and cannot be said to sustain plaintiff's conten- 
tion in the instant case. 


But plaintiff cites authorities ee v. New Amsterdam Casualty Co., 
50 R. I. 269, 146 A. 410; Firemen’s Ins. Co. Rye, 160 Ark. 212, 254 S. W. 465 
Juskiewicz v. New Jersey Fidelity & PlPate Giass Co., 210 App. Div. 675, 206 N. v 
S. 566) to the effect that in any event an isolated or even occasional use of the 
vehicles for purposes other than those specified, where the use is not of such 
kind and nature as to increase the risk of loss, and where the use is not habitual, 
does not prevent coverage attaching during such period. 
pe in Drewek v. Milwaukee Automobile Ins. Co., 207 Wis. 445, 240 N. W. 
es differentiating the above-cited authorities, the court said: “It may be 
rue aa in so far as’ those representations were merely in the nature of war- 
en the mere casual or incidental use of the truck, for some purpose other 
than that which was stated in the warranty, may not have constituted such a 
preach thereof as resulted in annulling or forfeiting the policy for all purposes.” 
Like observation was made in American Indemnity Co. v. Jagoe (Tex. Civ. 
App.) 73 S.W.(2d) 574. 


But the matter of mere warranties as to use is not here involved. 
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[3] In the instant case, as in Drewek vy. Milwaukee Automobile Ins. Co., 
supra, there is what we interpret as a plain and unambiguous limitation on the 
extent of the coverage that renders the policy inapplicable to liability incurred 
by an insured while the truck is being used otherwise than therein specified. 
The provision is that “no insurance is granted by this policy” if used for purposes 
other than those specified. The truck was not being used for any purpose con- 
nected with the business of Wilson & Co., the named insured, but for the private 
business of the driver. In such event, we construe the contract in plain language, 
stipulating that “no insurance is granted,” an express limitation upon the extent 
of the coverage. This view is vaste by Johnston v. New Amsterdam Cas- 
ualty Co., 200 N. C. 763, 158 S. 473; Drewek v. Milwaukee Automobile Ins. 
Co., supra; Williams v. American Se ‘Ins. Co. (C. C. A.) 44 F.(2d) 704; Snyder 
vy. National Union Indemnity Co. (C. C. A.) 65 F.(2d) 844; American Indemnity 
Co. v. Jagoe, supra, and properly differentiated; we do not consider it opposed 
by the authorities cited by plaintiff, herein noted. 

We therefore conclude the ruling of the trial court is correct, and the judg- 
ment will accordingly be here affirmed. 

Affirmed. 

Anderson, C. J., and Thomas and Bouldin, JJ., concur. 


AUTOMOBILE INS. CO. OF HARTFORD, CONN. v. WINN & LOVETT 
GROCERY CO. OF GEORGIA. No. 10576. 
Supreme Court of Georgia. June 12, 1935. 
180 Southeastern Reporter 608. 
INSURANCE. 

Motor-Carrier Act provision requiring carriers, in order to procure and retain 
certificate of convenience, to give bond or file indemnity policy covering injuries to 
passengers or freight, held not violative of commerce clause; hence policy issued in 
compliance therewith covered damages to interstate shipment to Georgia (Laws 
1929, p. 297, § 5; Const. U. S. art. 1, § 8, cl. 3). 

(For other cases, see Insurance, Dec. Dig. § 5.) 

Syllabus by the Court. 


Section 5 of the Motor-Carrier Act of 1929 of Georgia, approved August 29, 
1929 (Laws 1929, p. 297), does not violate the commerce clause of the Federal Con- 
stitution for any reason assigned. 

Error from Superior Court, Fulton County; G. H. Howard, Judge. 

Suit by the Win & Lovett Grocery Company of Georgia against the Automobile 
Insurance Company of Hartford, Conn. Judgment for plaintiff, defendant’s petition 
for certiorari was denied by the superior court and defendant brings error. 

Atfirmed. 

Bryan, Middlebrooks & Carter and John A. Dunaway, all of Atlanta, for plain- 
tiff in error. 

Hooper & Hooper, of Atlanta, for defendant in error. 

HutTcHESON, Justice. 


Winn & Lovett Grocery Company sued Automobile Insurance Company of 
Hartford, Conn., alleging that the defendant issued to R. H. Jackson & Son, operat- 
ing Ardee Motor Freight Lines, a. policy of insurance covering damage to property 
carried on certain motor vehicles Comemet é in the policy; that the policy was issued 
pursuant to, and with reference to, section 5 of the Acts of the General Assembly of 
Georgia of 1929, pp. 293 to 302, inclusive; that plaintiff instituted attachment pro- 
ceedings against the insured, and said attachment was levied upon property of the 
insured; that a trial of such proceeding resulted in a judgment in favor of the plain- 
tiff for the amount sued for, such proceedings being based upon a shipment made by 
the plaintiff over the motor lines of the insured; that the insurance company had 
failed to pay the amount of said judgment. The defendant company by its answer 
admitted that it issued the insurance policy; but it denied liability, upon the ground 
that the shipment originated in Alabama and the point of destination was in Georgia, 
and that it was therefore an interstate shipment and was not covered by the policy. 
The case was tried before the judge of the municipal court of Atlanta, without a 
jury, upon an agreed statement of facts, and resulted in a judgment for the plaintiff. 
Defendant’s petition to Fulton superior court for the writ of certiorari was denied, 
aud defendant excepted. 
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1. The plaintiff in error insists that section 5 of the Act of the General Assembly 
ot Georgia, known as the Motor-Carrier Act of 1929 (Ga. Laws 1929, p. 293), is in 
violation of article 1, § 8, cl. 3, of the Constitution of the United States, reading as 
follows: “The Congress shall have Power * * * To regulate Commerce with 
foreign Nations, and among the several States, and with the Indian Tribes.” The 
section of the Georgia law referred to is here quoted: “No certificate shall be issued 
or continued in operation unless the holder thereof shall give bond, with adequate 
security, for the protection, in case of passenger vehicles, of the passengers and 
haggage carried and of the public, against injury proximately caused by the negli- 
gence of such motor carriers, its servants or agents, and, in cases of vehicles trans- 
porting freight, to secure the owner or person entitled to recover therefor against 
loss or damage to such freight for which the motor carrier may be legally liable, 
and for the protection of the public against injuries proximately caused by the 
negligence of such motor carrier, its servants or agents. The commission shall 
approve, determine, and fix the amount of such bonds, in a sum of not more than 
$10,000.00 for any one accident, casualty, or mishap, and not more than $5,000.00 for 
anyone injured or damaged party or claimant, and shall prescribe the provisions and 
limitations thereof, and such bonds shall be for the benefit of and subject to suit or 
action thereon by any person who shall sustain actionable injury or loss protected 
thereby. The commission may, in its discretion, allow the holder of such certificate 
to file in lieu of such bond a policy of indemnity insurance in some indemnity insur- 
ance company authorized to do business in the State of Georgia, which policy must 
substantially conform to all of the provisions hereof relating to bonds, and must 
likewise be approved by the commission. The commission shall have power to permit 
self-insurance in lieu of a bond or policy of indemnity insurance, whenever, in its 
opinion, the financial ability of the motor carrier warrants.” 

In Hendrick vy. Maryland, 235 U. S. 610, 35 S. Ct. 140, 142, 59 L. Ed. 385, it was 
held: “In the absence of national legislation covering the subject, a state may right- 
fully prescribe uniform regulations necessary for public safety and order in respect 
to the operation upon its highways of all motor vehicles,—those moving in interstate 
commerce as well as others.” (Italics ours.) Also in this conection see Kane v. New 
Jersey, 242 U. S. 160, 37 S. Ct. 30, 61 L. Ed. 222. In Hicklin v .Coney, 290 U. S. 
169, 54 S. Ct. 142, 78 L. Ed. 247, it was held that “a state ,in exercising its control 
over the use of highways, may make reasonable regulations governing that use by 
private contract carriers. * * * State regulations of the use of highways by pri- 
vate contract carriers may require on the part of interstate as well as intrastate 
carriers the payment of reasonable license fees and the filing of insurance policies 
to protect the interests of the public by securing compensation for injuries to per- 
sons and property from the negligent operations of such carriers.” See Aero May- 


flower Transit Co. v. Georgia Public Service Commission, 179 Ga. 431, 176 S. E. 
487. 


_ Construing the principles thus laid down, section 5 of the Motor-Carrier Act of 
Georgia is not unconstitutional as in violation of the commerce clause of the Federal 
constitution. 


Judgment affirmed. 
All the Justices concur. 


McGINNIS v. GENERAL EXCHANGE INS. CORPORATION et al. No. 32372. 


Supreme Court of Kansas. July 6, 1935. 
46 Pacific Reporter (2d) 876. 


2. INSURANCE. 
Under statute requiring suit to be by real parties in interest, one who is only 
party interested may sue on joint contract originally made for benefit of himself 
and others (Rev. St. 1923, 60—401, 60—412, 60—741, 60—759, 60—760). 
(For other cases, see Insurance, Dec. Dig. § 610.) 
3. INSURANCE. 
In action on automobile theft policy, amendment of petition by bringing in 
dealer and acceptance corporation as additional parties defendant, and alleging that 
they had no interest in subject-matter, held not to set up new cause of action barred 
by limitations, but to relate back to commencement of action. 


(For other cases, see Insurance, Dec. Dig. § 619.) 
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Syllabus by the Court. 

1. The general rule is that persons having a joint legal interest in the subject of 
an action must join as plaintiffs. 

2. Where the statute requires a suit to be by the real parties in interest, one 
who is the only party interested may sue on a joint contract originally made for the 
henefit of himself and others. 

3. The record examined and held the amendment of the petition by bringing in 
of additional parties defendant and alleging they had no interest in the subject- 
matter did not change the cause of action, the amendment related back to the com- 
mencement of the action, and the cause of action was not barred by the statute of 
limitations. 

\ppeal from District Court, Sedgwick County, Division No. 3; Grover Pier- 
pont, Judge. 

Action by C. R. McGinnis against the General Exchange Insurance Corporation 
and others. From an order overruling a demurrer, defendants appeal. 

\ffirmed. 

\Villiam J. Wertz and Vincent F. Hiebsch, both of Wichita, for appellants. 

Rk. Bowland Ritchie, of Wichita, and C. Fletcher Douglass, of Kansas City, Mo., 
for appellee. 

THAELE, Justice. 

This is an appeal from an order overruling a demurrer. 

Suit was instituted against the General Exchange Insurance Corporation as 
sole defendant. The original petition alleged that on September 29, 1928, the insurance 
corporation issued its policy insuring plaintiff against loss by theft of a described 
automobile; that on September 1, 1929, the automobile was stolen: that proof of 
loss was made, but that the insurance corporation refused to pay. Judgment for the 
face of the policy and for an attorney’s fee was asked. The terms of the insurance 
policy were that the corporation “does insure the dealer and the purchaser named 
below and the General Motors Acceptance Corporation as their interests may appear” 
to an amount not exceeding the actual cash value of the automobile, against cer- 
tain specified risks including theft. C. R. McGinnis is named as purchaser, and 
Sherer Bell Motor Company as dealer. The following clause is included: “Acknowl- 
edgment is hereby made of the notice of the existence of a lien on the above 
described automobile, in favor of said Dealer or General Motors Acceptance Cor- 
poration, or their assignees.” 

The policy was effective September 29, 1928, and expired September 29, 1929. 
The insurance corporation filed an answer denying there had been any theft of the 
automobile and denying that the petition stated a cause of action in favor of plain- 
tiff and against it for the reason that the pleadings disclosed a defect of parties in 
that the policy of insurance was issued by the insurance corporation as payor to 
the owner, the dealer, and the acceptance corporation, as the three named assureds 
or payees, was a joint contract, and that all three must join or be joined in an action 
for alleged breach of the contract, and that the failure to join the said owner, 
dealer, and acceptance corporation was a fatal defect of parties, and a cause of 
action was not stated. On October 6, 1934, the court granted plaintiff's motion for 
permission to amend his petition and bring in as parties either plaintiff or defendant, 
the General Motors Acceptance Corporation and the Sherer Bell Motor Company 
(sometimes referred to as Shearer-Bell Motor Company), and thereafter and on 
October 18, 1934, which was five years and forty-eight days after the automobile 
was stolen, plaintiff filed an amended petition, which, so far as need here be noticed, 
repeated the allegations of the original petition, as well as the following: “That said 
policy of insurance was made payable to the plaintiff, the Shearer-Bell Motor Com- 
pany and the General Acceptance Corporation as said parties’ interest might appear; 
that said defendant, Shearer-Bell Motor Company and General Motors Acceptance 
Corporation had, at the time of the theft of the automobile, as hereinbefore alleged, 
ee in said automobile or in the proceeds from the afore alleged insurance 
policy. 

To this amended petition the acceptance corporation demurred on the grounds 
that the petition did not state facts sufficient to constitute a cause of action, and 
that the petition shows on its face that plaintiff is barred by the statute of limita- 
tions. 


The trial court overruled this demurrer and both the surance corporation and 
the acceptance corporation appeal. 
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The appellants’ contention is this: The contract was a joint one, and until suit 
was brought in which all of the joint obligees were parties, no cause of action was 
stated, and that not having been attempted until after five years from the time of 
theft of the automobile the action was barred. It is also contended that the plaintiff's 
petition did not state a cause of action against the co-obligees. It is quite apparent 
from the policy that the automobile was sold on deferred payment or payments, and 
that the interests of the various parties might vary from time to time. It is also 
quite apparent that any time the automobile was fully paid for, both the dealer and 
the mortgagee would have no interest therein. It is likewise true that in event of 
loss, under certain conditions, the amount of insurance paid might be divisible in 
two or three ways, or possibly would all go to the owner if the car were fully paid 
for and no lien existed. It may be said the parties might have determinable interests 
in the proceeds in event of loss—it may Se questioned whether the interests were 
joint. 

[1, 2| For our purposes it may be conceded that the general rule is that persons 
having a joint legal interest in the subject of the action must join as plaintiffs 
(Restatement, Contracts § 129) and that if the consent of one cannot be obtained hx 
may be joined as a defendant and that the provisions of our Code are to that effect 
(Rk. S. 60—412). It must also be noted, however, that under Rk. S. 60—401 every 
action must be prosecuted in the name of the real party in interest; that under R. 
S. 60—741 if it appears from the petition or in any other manner there is a defect 
of parties plaintiff, the court may require them to be brought in: that under R. S. 
60—759 the court may in furtherance of justice amend any pleading or process, when 
such amendment does not change substantially the claim, and that under R. S. 60—760 
any crror or defect in the pleadings or proceedings which does not affect the sub- 
stantial rights of the adverse party shall be disregarded. The original petition made 
no specific allegation that the plaintiff was the sole party in interest, nor that the 
comsureds under the insurance policy had no present interest in the proceeds of the 
policy on account of the claimed loss, but it was alleged that plaintiff's automobile 
was stolen, that its actual cash value was in excess of the amount of the insurance, 
and that plaintiff had given due notice of the loss and theft with affirmative proof 
thereof to the insurance company, so that it may be said the insurance company was 
aware of plaintiff's claim, and that it was aware plaintiff was asserting an individual 
claim to the entire proceeds is evident from its answer, for it is alleged there was 
no theft, but a voluntary parting with title and possession by a loan of the auto- 
mobile to a third person, and by reason thereof no loss under the terms of the 
policy. The matter of joint interest by the plaintiff, the dealer, and the acceptance 
corporation was then pleaded. To meet the objection thus raised, the plaintiff filed 
his amended petition, which included the paragraph above quoted. 

The first question for our consideration is whether that changed his cause of 
action. The demurrer of the acceptance corporation to the amended petition admitted 
that at the time of the theft of the automobile it had no interest in it or in the 
proceeds of the insurance policy. It seems fruitless to argue that under such cir- 
cumstances it is at all material whether the statute of limitation had or had not run 
as between plaintiff and his coinsured for if it had no interest at the time of the 
claimed theft, #t was not then and has not since been a real party in interest; the 
only purpose in filing the amended petition was to avoid a technical difficulty and 
did not change the cause of action which the plaintiff had against the insurance com- 
pany. If the acceptance corporation had an interest in the proceeds of the insurance, 
it would have been the insurance company which could plead the bar of the statute. 
The insurance company, in any event, was not concerned as to how insurance moneys, 
which it might be compelled to pay, were divided between plaintiff, the dealer, and 
the acceptance corporation, so long as it was protected from further liability under 
the policy of insurance. 


In Atchison, T. & S. F. Ry. Co. v. Hucklebridge, 62 Kan. 506, 64 P. 58, it was 
held: “An olan between two persons, one to furnish money to purchase and 
ship cattle, the other to perform the labor of buying and shipping them; upon sale, 
the profits to be shared and the losses to be borne equally,—constitutes them partners 
as to one who has inflicted loss upon them by injuring the cattle, and a suit for 
damages for the’injury must be brought in the name of both.” Syl. 1. 

The same action was here again and reported in Hucklebridge v. Atchison, T. 
& S. F. Ry. Co., 66 Kan. 443, 71 P. 814, it seme there held: 


“The amendment of a petition in an action for damages by the addition of the 
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name of a party plaintiff does not change, substantially, the claim or defense.” Syl. 1. 

“Such an amendment, made more than two years after the cause of action 
accrued, relates back to the date of the commencement of the action, and the cause 
of action is not for that reason barred by the statute of limitations.” Syl. 2. 

In Curry v. Kansas & C. P. Ry. Co., 58 Kan. 6, 48 P. 579, it was held: “A con- 
tract entered into and performed jointly by two or more persons, the compensation 
for the performance ot which is separate and distinct as to each of such persons, 
may be sued upon separately by each of the same to recover the amount due to him 
or the damages sustained by him.” Syl. 3. 

In 47 C. J. 64 (Parties § 132), it is said: “A party to a contract, who has a legal 
interest therein, may sue on the contract without joining with him as plaintiffs others 
who contracted jointly with him with defendant where the others have no interest 
in the suit. Where the statute requires a suit to be brought by the real parties in 
interest, one who is the only party interested may sue on a contract really made for 
the benefit of himself and others.” 

In Service v. Farmington Sav. Bank, 62 Kan. 857, 62 P. 670, Alexander made 
a note and mortgage to Bryant, which was sold to the Farmington Savings Bank. 
It sent the note to attorneys at Wichita, who, through a misconception, brought 
suit to foreclose in the name of Bryant. After a judgment, Bryant filed a pur- 
ported release and satisfaction of the judgment. The bank brought suit to cancel 
the release. It then discovered the suit in the name of Bryant and sought to be 
substituted in that action and this was allowed. The release was set aside and 
foreclosure allowed. Mrs. Alexander, whose name had been changed to Service 
in a divorce action, appealed. In disposing of the matter, attention was directed 
io the great latitude given to trial courts in permitting amendments to cure 
defects, supply omissions, and prevent injustice. In disposing of a contention 
that the cause of action had been changed and the bar of the statute of limita- 
tions had fallen, it was said: 

“As the amendment did not introduce a new claim or cause of action, it is 
not to be deemed a change of the action itself; and, under the liberal provisions 
of our Code authorizing amendments, we think the amendment relates back to 
the beginning of the action, and that the statute of limitations did not run 
against the owner of the paper during the pendency of the proceeding. Thomas 
v. Fame Ins. Co., 108 Ill. 91; Busw. Lim. 364. 

“If the substituted party had introduced a new claim and cause of action 
by the amendment, against which the statute of limitations had then run, the 
defense would have been available; but the object of the action from the begin- 
ning, as we have seen, was a recovery against the Alexanders upon the note 
which they had executed, and the foreclosure of the mortgage given by them 
as security for its payment.” 62 Kan. 857, pages 862, 863, 62 P. 670, 671. 

A similar question was under consideration in Williams v. Missouri Valley 
Rridge & Iron Co., 111 Kan. 34, 206 P. 327, where it was held a substitution did 
not change a cause of action, nor did the statute of limitations run against the 
substituted plaintiff during the pendency of the action as originally begun. 

In Burkhardt M. & E. P. Co. v. Hudson, 165 Wis. 412, 162 N. W. 429, the 
company brought suit to recover illegal taxes. After the statutory time had 
expired, other taxing districts were made parties. It was claimed that bringing 
in of other parties made a new cause of action which was barred. It was held 
that the bringing in of additional parties in no way affected plaintiff’s rights 
against the defendant city. 

In the case before us, the plaintiff, although imperfectly, stated a cause of 
action against the insurance company, which is not concerned about the relations 
between the plaintiff, the dealer, and the acceptance corporation, further than 
that when it paid any loss it be fully released from liability, and neither is it in 
a position to complain because any cause of action the dealer and the acceptance 
corporation ‘may have had against it may now be barred. 

[3] We conclude that the amendment of the petition by bringing in of addi- 
iional parties defendant and alleging they had no interest in the insurance 
moneys sought to be recovered did not change the cause of action; that the 
amendment related back to the commencement of the action and for that reason 
the cause of action is not barred by the statute of limitations. 

The judgment of the lower court is affirmed. 
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BRUYETTE v. SANDINI et al. 
Supreme Judicial Court of Massachusetts. Middlesex. June 28, 1935. 
197 Northeastern Reporter 29. 
i. INSURANCE. 


Compulsory Motor Vehicle Insurance Law did not give to claimant any 
greater or further rights to benefits of automobile liability policy than existed 
prior to enactment of such law (G. L. [Ter. Ed.] c. 90, § 1 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

2. INSURANCE. 

Plaintiff who was injured in automobile accident, but who had not filed suit, 
held not entitled to share pro rata in proceeds of automobile liability insurance 
policy with other injured parties who had filed suit; purpose of statute being 
merely to provide special fund for those injured where insured might be finan- 
cially unable to respond in damages (G. L. [Ter. Ed.] c. 90, § 34A, par. 4; c. 175, 
§ 112; c. 214, § 3(10). 

(For other cases, see Insurance, Dec. Dig. § 59134.) 


Appeal from Superior Court, Middlesex County; Morton, Judge. 

Suit in equity by Ira L. Bruyette against Joseph Sandini and others. From 
an order sustaining a demurrer to the bill, plaintiff appeals. 

Affirmed. 

C. W. Proctor, of Worcester, for appellant. 

J. D. Sullivan, of Boston, for appellees. 

Pierce, Justice. 

This is an appeal from an order of the superior court sustaining the defend- 
ants’ demurrer to the bill in equity on the grounds assigned that “the bill sets 
forth no cause for equitable relief” and “that the plaintiff is not such a party 
in interest as will entitle him to the relief prayed for.” 

The pertinent facts charged in the bill of complaint are, in substance, as 
follows: The Merchants Mutual Casualty Company, hereinafter called the 
company, issued to the defendant Joseph Sandini a policy of insurance under 
G. L. (Ter. Ed.) c. 90, § 1 et seq., which was in full force and effect on January 
29, 1934. By the terms of the policy the company contracted with Sandini to 
indemnify him to the extent of $10,000 “for claims against him for bodily injuries 
and death arising out of the operation by persons with his consent of an auto- 
mobile upon the ways of the commonwealth.” On January 29, 1934, the automo- 
bile of Sandini, above referred to, with the consent of Sandini, was negligently 
operated on the ways of the commonwealth and such negligent operation caused 
a collision between that automobile and another automobile operated by the 
plaintiff. This collision caused the death of the operator of the defendant 
Sandini’s automobile, Raymond Phaneuf, and of Roy F. Tourtilotti and Bernard 
Marshall, and bodily injury to the plaintiff and to Irene Mullins and Edward 
White. Claims were made against Sandini by all these individuals or their 
personal representatives, and final settlements effected by the company in behalf 
of Sandini in the cases of Tourtilotti and Marshall. Suits have been com- 
menced by said Mullins and White against Sandini and negotiations for settle- 
ment are in progress. No administrator of the estate of Raymond Phaneuf 
had been appointed at the date of the filing of the bill of complaint, December 
4. 1934, and the company on that date was not negotiating or attempting to 
negotiate a settlement of the plaintiff’s claim “against it and the said Sandini 
and the estate of Raymond Phaneuf.” The bill of complaint further charges 
that “there is grave danger that the defendant Merchants Mutual Casualty 
Company will pay out sums equal or nearly equal to the total amount of its 
insurance so that any judgment that he may obtain against Joseph Sandini or 
against the estate of Raymond Phaneuf will remain unsatisfied.” The bill further 
charges, in substance, “that at the time of the accident the said Raymond 
Phaneuf was not on the business of Joseph Sandini but had taken the auto- 
mobile with his consent”; that “said Joseph Sandini is of doubtful solvency and 
would be unable to respond to a judgment if obtained against him by your 
plaintiff except so far as the insurance might be applied to the payment thereof 
and that the said Raymond Phaneuf died insolvent or nearly insolvent and there 
are no assets in the estate save the right to be protected by the terms of the 
insurance policy” as above described. 
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The question for the decision of this court is, Has a person injured by the 
negligence of another such a right in the proceeds of a compulsory insurance 
policy as gives him a standing in court to enjoin the insurer from settling with 
other persons, who are injured in the same accident, to the exclusion of the plain- 
tiff, and thereby exhaust the fund to which the plaintiff might otherwise look? 


The contention of the plaintiff is that an insurer under a motor vehicle 
liability policy, the coverage of which is limtied as to amount, may not settle 
less than all the multiple claims arising from an accident and thus prefer one 
person injured or one claim of such person above another, the classification being 
a discrimination against those persons with whom the insurance company for 
arbitrary and undisclosed reasons does not see fit to deal. The defendants sug- 
gest that this conception has its origin in a theory that the Compulsory Motor 
Vehicle Act extended greater rights to a claimant to share in the benefits or 
proceeds of a motor vehicle liability policy than existed prior to this legislative 
act. 

The defendants contend that the Legislature has within certain limits the 
right to prescribe and create certain conditions which form a part of a contract 
of motor vehicle insurance, and, as an example of the proper exercise of that 
power, direct attention to the first enactment, wherein the Legislature did 
exercise its power, which it expressed through the enactment of St. 1914, c. 464, 
under the title “An Act to regulate the payment of losses under contracts for 
casualty insurance.”* They also bring to our attention the fact that prior to 
the enactment of St. 1914, c. 464, policies of motor vehicle insurance were con- 
tracts of indemnity and gave no rights to the benefits of the policy to any person 
injured by the negligent operation of the insured motor vehicle, Davison vy. 
Maryland Casualty Co., 197 Mass. 167, 83 N. E. 407; and that the insurer could 
be called upon to indemnify the person named as the assured only in the event 
he had satisfied a judgment against him; and they point out that the changes 
made by the original statute are “First: It made a policy of motor vehicle insur- 
ance one of liability rather than indemnity, that is, the responsibility of the 
insuring company became fixed upon final judgment being rendered against the 
assured. This made the company liable immediately upon such an event taking 
place and did not require the satisfaction of the judgment as a precedent to the 
fixing of the responsibility of the insuring company. Second: It made the lia- 
bility of an insurance company absolute upon the happening of an accident. 
[. e., in the event a valid policy of motor vehicle insurance was in effect at the 
time of the happening of the accident that date was the determining factor in 
deciding whether or not there was any coverage under the policy. Third: It 
gave the holder of a judgment against a person holding a policy of motor vehicle 
insurance the right to proceed directly against the insuring company providing 
the judgment was not satisfied within thirty days. This was an equitable right 
to reach and apply the proceeds of the policy of the insurance company to satisfy 
the judgment.” The defendants further draw to the attention of the court the 
fact that the full tenor and effect of the original law are at the present time 
reflected in our statutes. G. L. (Ter. Ed.) c. 90, § 34A, par. 4, reaffirms the 
original statute (St. 1914, c. 64), and makes a policy of motor vehicle insurance 
one of liability, rather than indemnity; chapter 175, § 112, reaffirms the original 


1“Section 1. In respect to every contract of insurance made between an insurance com- 
pany and any person, firm or corporation, by which such person, firm or corporation is insured 
against loss or damage on account of the bodily injury or death by accident of any person, for 
which loss or damage such person, firm or corporation is responsible, whenever a loss occurs on 
account of a casualty covered by such contract of insurance, the liability of the insurance company 
shall become absolute, and the payment of said loss shall not depend upon the satisfaction by the 
assured of a final judgment against him for loss, or damage, or death, occasioned by said casualty. 
No such contract of insurance shall be canceled or annulled by any agreement between the insur- 
ance company and the assured after the said assured has become responsible for such loss or 
damage, and any such cancellation or annulment shall be void. 

“Section 2. Upon the recovery of a final judgment against any person, firm or corporation 
by any person, including administrators or executors, for loss or damage on account of bodily 
injury er death, if the defendant in such action was insured against said loss or damage at the 
time when the right of action arose, the judgment creditor shall be entitled to have the insurance 
money, provided for in the contract of insurance between the insurance company and the defend- 
ant, applied to the satisfaction of the judgment, and if the judgment is not satisfied within thirty 
days after the date when it is rendered, the judgment creditor may proceed in equity against the 
defendant and the insurance company to reach and apply the insurance money to the satisfaction 
of the judgment.’”’ 
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statute and makes liability under such a policy absolute when a loss occurs; and 
chapter 214, § 3 (10) reaffirms the equitable rights of a judgment creditor to 
have a judgment satisfied out of the proceeds of a policy of motor vehicle insur- 
ance. 

[1] It is apparent that the Compulsory Motor Vehicle Law did not give to a 
claimant, in terms, any greater or further rights to the benefits of a policy of motor 
vehicle liability insurance than existed prior to the enactment of the Compulsory 
Motor Vehicle Law. Such interest as one standing in the — of the plaintiff 
might have is no more substantial than was given by St. 1914, c. 464. 


Respecting the effect of this —— this court said in Canis v. Gethro, 
228 Mass. 181, at page 187, 117 N. E. 185, 188, 1 A. L. R. 1374: “A further impor- 
tant feature of the statute is to give to the person injured by the conduct, against 
loss from which the assured is insured by his policy of insurance, a certain bene- 
ficial interest in the proceeds of that policy. It does not enlarge or modify in any 
respect the substantial liability created by the contract of insurance. It merely 
enables the person suffering the initial damages, out of which grows the loss to 
the insured, to acquire a lien against the loss and the right to damages or indem- 
nity arising under the policy, and to enforce it in his own name.” See, also, 
Mathewson y. Colpitts, 284 Mass. 581, at page 585, 188 N. E. 601, 602, where the 
court said: “The plaintiff could not establish any right to share in the assets of 
the insurance company until she had recovered the equivalent of a judgment 
against the defendant. Until such recovery, her claim against the insurance com- 
pany was inchoate, or potential only. The statute gives her something in the nature 
of a lien against the money due under the insurance policy as security for the 
collection of that judgment.” Interpreting these opinions and St. 1925, c. 346, § 4 
now G. L. (Ter. Ed.) c. 175, § 113A, the plaintiff contends that the intention of the 
Legislature was to provide a fund for the compensation of the public rather than 
for safety from execution by automobile drivers; that said purpose when enacted 
into law was a valid exercise of the police power on the theory that the public was 
to receive compensation alike, “except in so far as the classifications which were 
distinctly and positively set forth in the act”; that there was no intention that cer- 
tain members of the public should be preferred above others and that the admin- 
istration of the law should be left to the officers of the state rather than to the 
whim and caprice of an adjuster for an insurance company. 

[2] The defendants contend that after the happening of a motor vehicle acci- 
dent, and prior to the rendering of a judgment in favor of the injured person, that 
person’s interest in the fund is purely personal; that he has no property right in 
the assets of the insurance company; and that equity will not intervene to aid his 
inchoate interest against the insurance company, citing Kelley v. Board of Health 
of Peabody, 248 Mass. 165, 143 N. E. 39, 41, wherein the court said: “The office 
and jurisdiction of a court of equity, unless enlarged by express statute, are lim- 
ited to the protection of rights of property.” The defendants, interpreting St. 
1914, c. 464, and the amendment contained in G. L. (Ter. Ed.) c. 175, § 113A, con- 
tend that it is apparent that the Legislature intended to establish a fund through 
the instrumentality of a motor vehicle liability policy, a motor vehicle liability fund, 
or cash or other securities out of which might be satisfied judgments rendered 
against negligent motor vehicle operators, Guzenfield v. Liberty Mutual Ins. Co., 
286 Mass. 133, 136, 190 N. E. 23; and that it fixed this fund in the amount of 
$10,000 for injuries to or death of more than one person and $5,000 for injuries to 
or death of one person. It is suggested that if the fund so established is insuffi- 
cient the remedy should be found in legislation. The defendants further suggest 
that it “cannot be seriously contended that in the event the registered owner of a 
motor vehicle elected to avail himself of that provision of the statute which per- 
mits him to furnish cash or other securities by deposit with the Secretary of 
State, rather than a policy of motor vehicle insurance, or a bond that he or the 
Office of the Secretary of State could be restrained from utilizing the funds so 
created as a means of compromising any claim arising out of the negligent oper- 
eration of a motor vehicle even to the extent of exhausting the entire fund.” This 
position of the defendants finds support in Turk v. Goldberg, 91 N. J. Eq. 283, at 
ages -_ 287, 109 A. 732, 733, where under very similar provisions of New Jersey 
‘ublic Laws, 1916, p. 283 (Comp. St. Supp. 1924, § *136—4000a (1) et seq.) the 
New Jersey court held that the act “merely proposes to give those who suffer 
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injury through the bus owner a special fund from which to collect, in case the 
bus owner is financially unable to respond in damages. What the Legislature has 
said, in effect, is that the policy shall be for the benefit of every person * * * who 
may establish his claim by judgment against the bus owner. * * * Had it intended 
that the amount of the policy should be shared proportionately by all persons who 
* * * might sue and recover judgment against the bus owner, it would have said 
so. * * * To hold that the policy is for the benefit of all injured persons pro rata 
would make it necessary for the insurance company to ascertain, before it could 
safely pay any one, how many persons might have claims thereon * * * and what 
the total amount of judgments which might be presented would be. * * * In the 
absence of any statutory provision to the contrary, such liens have priority in the 
order in which they mature and are presented to the insurance company.” 

It is to be noted that the New Jersey statute (P. L. 1916, c. 136, § 2, Comp. 
St. Supp. 1924, § *136—4000a (2) provides that the benefits of the required insur- 
ance policy shall be “for the benefit of any person suffering loss, damage or injury.” 
Our statute, before the enactment of St. 1925, c. 346, Z 4, now G. L. (Ter. Ed.) c«. 
175, § 113A, was less broad than the New Jersey statute referred to, in that the 
insurance policy contained provisions and qualifications which might make the pol- 
icy void or voidable. The position of the defendants is further supported by Bart- 
lett v. Travelers’ Ins. Co., 117 Conn. 147, 167 A. 180. We think the settlement of 
part of multiple claims is permissible under the policy and the statute, and does 
not constitute an inequitable preference or that it is contrary to public policy. See 
Douglas v. United States Fidelity & Guaranty Co., 81 N. H. 371, 127 A. 708. 37 
AL LOR U7. 


Order sustaining demurrer affirmed. 


BLAIR v. TRAVELERS INS. CO. et al. 
GARVEY v. SAME. 


Supreme Judicial Court of Massachusetts. Worcester. July 2, 1935. 
197 Northeastern Reporter 60. 
1. INSURANCE. 


Where provision of automobile liability policy affords a broader coverage than 
statutory liability as to territory, amount recoverable, and circumstances of oper- 
ation, insurer’s liability is measured exclusively by policy (G. L. [Ter. Ed.] c. %. 
§ 34A). 

(For other cases, see Insurance, Dec. Dig. § 512.) 

3. INSURANCE. 

Rights of party injured by insured automobile do not rise higher than rights 
of insured, and if defense exists which would defeat insured’s action on policy. 
judgment creditor cannot reach insurance, for there is no obligation to be reached 
under statute (G. L. [Ter. Ed.] c¢. 229, § 5). 

(For other cases, see Insurance, Dec. Dig. § 591%) 

4. INSURANCE. 

Under automobile indemnity policy providing that word “assured” shall include 
any person “legally using” insured automobile, provided such use is with owner's 
permission, operator of automobile having possession thereof for purpose of sale 
was not an “assured” within policy so as to render insurer liable for unsatisfied 
balance of judgments in excess of statutory liability, where accident occurred while 
operator was using automobile for own purposes on pleasure ride, since such 
use amounted to conversion of automobile (G. L. [Ter. Ed] c. 90, §§ 34A, 34D; 
c. 229; & 5). 

Words “legally using” as regards operation of automobile mean using 
with right, not using in lawful manner, and words refer to time of acci- 
dent, not to time of bailment. 

(For other cases, see Insurance, Dec. Dig. § 591%) 
5. INSURANCE. 
_ _Under automobile indemnity policy providing for payment out of cash depos- 
ited as security for damages for bodily injuries, amount of execution, including 
costs and interest up to but not in excess of $5,000, interest from date of verdict 


to date of judgment held included in maximum recovery of $5,000 (G. L. [Ter. 
Ed.] c. 90, §§ 34A, 34D; c. 229, § 5; c. 235, § 8). 
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(For other cases, see Insurance, Dec. Dig. § 512.) 
6. INSURANCE. 

Under automobile indemnity policy providing for payment out of cash depos- 
ited as security for damages for bodily injuries amount of execution, including 
costs and interest up to but not in excess of $5,000, insurer /e/d liable for interest 
from date of judgment, notwithstanding judgment was for $5,000, payment on 
judgment being applied first to payment of interest due thereon and then to reduc- 
tion of judgment proper (G. L. [Ter. Ed.] c. 90, §§ 34A, 34D; c. 175, §§ 112, 113; 
c. 214, §.3 ¢10); c. 229; $5; 235; $8). 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Appeal from Superior Court, Worcester County; Goldberg, Judge. 

Two actions of tort by Henrietta L. Blair and Timothy J. Garvey, administra- 
tor of the estate of Daniel Garvey, against the Travelers Insurance Company and 
another. From judgments for plaintiffs, named defendant appeals. 

Reversed and remanded. 

See, also, 192 N. E. 467. 

D. F. Gay, of Worcester, for appellant Travelers Ins. Co. 

E. A. Ryan, of Worcester, for appellees. 

LUMMUS, Justice. 

One Toren owned an automobile covered by a motor vehicle liability insur- 
ance policy issued by the defendant. He lent the automobile at Northboro on Sat- 
urday, October 24, 1931, to one Dion, for the purpose of enabling Dion to take it 
that night to Dion’s house in Webster and on Sunday morning to Worcester to 
show to a prospective buyer. Dion agreed to bring back the automobile or the 
money on Monday morning. Nothing was said as to using the automobile for any 
other purpose. Dion had no license to operate an automobile. 


Dion failed to sell the automobile, and had it in his possession in Webster on 
Sunday evening, when he went for a pleasure ride in it with one Daniel Garvey, 
the plaintiff Henrietta L. Blair, one Perreault and a Miss Duquette. While the 
automobile was being operated near the town of Southbridge by Perreault, who 
had no license to operate, with Dion sitting beside him, and while both were try- 
ing to control the automobile, it overturned, killing Daniel Garvey and injuring 
the plaintiff Blair. In actions of tort against Dion, the plaintiff Blair recovered 
judgment for $8,500 and costs for personal injuries, and the plaintiff Timothy J. 
Garvey, administrator, recovered judgment for $8,755 and costs for the death of 
his intestate, Daniel Garvey, under G. L. (Ter. Ed.) c. 229, § 5. 

Section A of the insurance policy, which was intended to comply with the 
Massachusetts compulsory motor vehicle liability security law, limited the obliga- 
tion of the defendant to $5,000 for liability for injury to or death of one person, 
and $10,000 for liability for injury to or death of more than one person, resulting 
from any one accident. By Section A the defendant undertook to pay on behalf 
of the “Assured” all sums within those limits which the “Assured” shall become 
liable to pay by reason of liability for personal injury or death resulting from 
the ownership, operation, maintenance, control or use of the insured automobile 
upon the ways of the Commonwealth of Massachusetts. As to Section A it was 
provided that the word “Assured” shall include not only the named Assured, 
Toren, “but also any other person responsible for the operation of the named 
Assured’s motor vehicle or trailer described herein with his express or implied 
consent.” This language conformed to the requirements of G. L. (Ter. Ed.) c. 90, 
§ 34A. 

In suits in equity under G. L. (Ter. Ed.) c. 214, § 3 (10), to apply the insur- 
ance towards the satisfaction of the judgments, the defendant contended that at 
the time of the accident Toren’s automobile was being operated under such circum- 
stances that Dion was not an “Assured” under the provision quoted, which is 
often called an “omnibus coverage” or “additional assured” provision. In O’Roak 
v. Lloyds Casualty Co., 285 Mass. 532, 189 N. E. 571, Guzenfield v. Liberty Mutual 
Ins. Co., 286 Mass. 133, 190 N. E. 23, and Moschella v. Kilderry (Mass.) 194 N. 
E. 728, it was settled that a statutory policy of insurance such as this must be 
construed broadly to effectuate the legislative purpose that automobiles actually 
permitted to be on the public ways he covered by indemnity insurance for the 
benefit of persons who may suffer personal injury through their operation; that 
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the bailee of an automobile becomes “responsible” to the owner for its operation; 
and that the required “consent” is consent to the bailment, not consent to the par- 
ticular use which is being made of the automobile at the moment of the accident. 
Accordingly, we held in the present cases that each plaintiff had a right to collect 
from the defendant insurer the maximum statutory amount of insurance, $5,000. 

We were not advised, at the time of rescript, whether or not the policy cov- 
ered a broader risk or a larger sum than was required by the Massachusetts com- 
pulsory motor vehicle liability security law. For that reason, in reversing the 
decrees dismissing the bills, we ordered decrees for each of the plaintiffs in the 
amount of $5,000 to which they were certainly entitled under the policy required 
by that law, and remanded the cases to the Superior Court to determine such 
further amounts, if any, as may be found due the plaintiffs under the form of 
insurance policy issued by the defendant to Toren. Blair v. Travelers’ Ins. Co., 
288 Mass. —, 192 N. E. 467. See, also, Moschella vy. Kilderry (Mass.) 194 N. E. 
728. In accordance with that decision, the defendant paid $5,000 to each of the 
plaintiffs. 

[1] Whether the defendant is liable for more, remains to be determined. The 
Superior Court has now found the facts heretofore wanting. Section B of the 
policy insured “the Assured” to the extent of $10,000 for liability for injury to 
one person and $20,000 for liability for injury to more than one person, resulting 
from any one accident, caused by the ownership, operation, maintenance, control or 
use within the United States or Canada of the automobile in question. As to 
Section B it was provided that the word “Assured” shall include not only the named 
\ssured, Toren, “but any other person or organization while legally using any 
such motor vehicle or trailer, including also any other person or organization 
legally responsible for the use thereof, provided that such use is with the per- 
mission of the named Assured.” So far as Section B affords a broader coverage 
than Section A, as to territory, amount, circumstances of operation, or other par- 
ticulars, the obligation of the defendant is measured exclusively by the words of 
Section B. Cormier v. Hudson, 284 Mass. 231, 233, 234, 187 N. E. 625. 

[2, 3] Section B has a different background. No statute requires Section B. 
Until St. 1925, c. 346, the owner of an automobile was free to insure himself 
against liability resulting from its operation, or not. The insurance provided by 
Section B of the policy, beyond that required by Section A, still remains voluntary 
and optional. A person injured by the operation of the automobile cannot com- 
plain of the absence of such insurance, though he acquires statutory rights in it, 
when it exists, from the moment of the injury. G. L. (Ter. Ed.) c. 175, §§ 112, 
113: c. 214, § 3 (10). But his rights do not rise higher than those of the assured. 
If some defense exists, which would defeat an action on the policy by the assured, 
the judgment creditor cannot reach the insurance, for there is no “obligation” to 
be reached under the statute. Sontag v. Galer, 279 Mass. 309, 312, 181 N. E. 182; 
Goldberg v. Preferred Accident Ins. Co. of New York, 279 Mass. 393, 396, 18: 
N. E. 235; Souza vy. Car & General Assurance Corp., Ltd., 281 Mass. 117, 183 
N. FE. 140; Sheldon v. Bennett, 282 Mass. 240, i184 N. E. 722; Sleeper v. Massa- 
chusetts Bonding & Ins. Co., 283 Mass. 511, 186 N. E. 778; Goff v. Benson, 286 
Mass. 119, 190 N. E. 16; Wainer v. Weiner (Mass.) 192 N. E. 497; Masterson v. 
American Employers’ Ins. Co. of Boston (Mass.) 193 N. E. 59. 

Section B does not provide, as does Section A, that the word “Assured” shail 
include any person “responsible for” the “operation” of the automobile with the 
“express or implied consent” of the owner. It provides, instead, that the word 
“Assured” shall include any person “while legally using” the automobile, provided 
“such use” is with the permission of the owner. Was Dion an “Assured” within 
that definition? Toren had given no permission for a pleasure ride on Sunday 
evening, although he had not expressly forbidden it. Such a ride was not within 
the express or implied purposes of the bailment, nor incidental to them, but 
amounted to a conversion of the automobile. Lucas v. Trumbull, 15 Gray, 306; 
Hall v. Corcoran, 107 Mass. 251, 9 Am. Rep. 30; Perham v. Coney, 117 Mass. 102. 

[4] Not much help can be found in the apparently conflicting cases in other 
jurisdictions, for the words of different policies vary greatly. The words “while 
legally using” mean using with right, not using in a lawful manner. Zurich Gen- 
era! Accident & Liability Ins. Co., Ltd., v. Thompson (C. C. A.) 49 F.(2d) 860, 
861, 862. They refer to the time of the accident, not the time of the bailment. 
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Johnson vy. American Automobile Ins. Co., 131 Me. 288, 293, 161 A. 496. It is the 
“use” at the time of the accident that must have been with the “permission” of the 
owner. In our opinion Dion was not an “Assured” under Section B, and the 
defendant was erroneously ordered to pay to the plaintiffs the unsatisfied balance of 
their judgments. The following cases tend to support this conclusion: Johnson v. 
American Automobile Ins. Co., 131 Me. 288, 161 A. 496; Kazdan vy. Stein, 118 
Ohio St. 217, 160 N. E. 704; Indemnity Ins. Co. of North America v. Sanders, 169 
Okl. 378, 36 P.(2d) 271; Brower v. Employers’ Liability Assurance Co. (Pa. Sup.) 
177 A. 826; Indemnity Ins. Co. v. Jordan, 158 Va. 834, 164 S. E. 539; Cypert v. 
Roberts, 169 Wash. 33, 13 P.(2d) 55: Frederiksen v. Employers’ Liability Assurance 
Corp., Ltd. (C. C. A.) 26 F. (2d) 76; Trotter v. Union Indemnity Co. (C. C. A.) 
35 F.(2d) 104: United States Fidelity & Guaranty Co. v. Mann (C. C. A.) 73 F.(2d) 
465. 

The payment by the defendant in each case of $5,000 did not, however, fully dis- 
charge its liability if the statutory limit of $5,000 relates only to the damages included 
in the judgment and is in addition to the costs and to the interest on the judgment. 
The question remains, whether the maximum obligation of the defendant for liabil- 
ity for injury to one person is $5,000 inclusive of costs and interest, or $5,000 in 
addition to costs and interests. 

[5] Paragraphs III (c) of the policy obligated the defendant to pay “irre- 
spective of the limit of liability of the Policy, all costs taxed against the Assured 
in any such defended suit.” The actions of tort were not defended, so far as 
appears, so that no liability for costs beyond the limit of $5,000 arose. Under the 
alternative provision for depositing cash as security for damages for bodily injur- 
ies, instead of furnishing liability insurance, it is provided that there shall be 
paid, out of the cash deposited, “the amount of the execution, including costs and 
interest, up to but not in excess of five thousand dollars.” G. L. (Ter. Ed.) c. 90, 
§ 34D. It is probable that the Legislature intended the amount of security to be 
the same, whether consisting of cash or insurance. Although in death cases (Lan- 
dry v. Gomez, 273 Mass. 225, 173 N. E. 428; compare Cochran v. Boston, 211 
Mass. 171, 97 N. E. 1100, 39 L. R. A. (N. S.) 120, Ann. Cas. 1913B, 206), interest 
may form part of the damages awarded, the word “interest” in the statute quoted 
apparently does not refer to interest which has lost its identity by being included 
in the damages in the verdict or finding. Such interest would require no special 
mention in the statute to make sure that it was included in the $5,000. The statute 
evidently refers to some interest separately computed after verdict or -finding in 
much the same way as the costs, which likewise form part of the judgment and 
execution. From the date of the verdict or finding to the date of judgment the 
Clerk computes and adds interest in entering judgment. G. L. (Ter. Ed.) c. 235, 
$8. It is that interest, we think, to which G. IL. (Ter. Ed.) c. 90, § 34D, refers, as 
being included in the maximum of $5,000. 

[6] But after the entry of judgment, the situation is changed. The Assured 
having become “obligated to pay” by the judgment, the insurer comes under an 
immediate duty to him to discharge the judgment. By our statute, the Assured is 
under no duty to the insurer to satisfy the judgment before requiring the insurer 
to pay it. G. L. (Ter. Ed.) c. 175, § 112. Lorando v. Gethro, 228 Mass. 181, 117 
N. E. 185, 1 A. L. R. 1374. The judgment gives the injured person a right to have 
the insurance applied to the satisfaction of the judgment if the judgment shall not 
be paid within thirty days. G. L. (Ter. Ed.) c. 175, § 113; ¢. 214, § 3 (10). “Every 
judgment for the payment of money shall bear interest from the day of its 
rendition.” G. L. (Ter. Ed.) c. 235, § 8. If a judgment secured to the full amount 
of $5,600 by compulsory liability insurance should not carry interest on $5,000 
against the insurer, the insurer would escape the usual penalty of interest for deten- 
tion of money, but would profit by the use of the unpaid money in proportion to 
the delay it might secure before performing its obligation. Such a result would not 
accord with the legislative intention. This is not a case where a plaintiff seeks to 
recover interest for the failure to pay promptly a principal debt which has neverthe- 
less been paid. Davis v. Harrington, 160 Mass. 278, 35 N. E. 771. Here, at the 
time when $5,000 was paid to each of the plaintiffs, the defendant owed $5,000 
and interest thereon from the date of the judgments. The payment of $5,000 in 
each case was a general payment on what was due. It should be applied first to 
the payment of the interest then due on $5,000 of the judgment debt, and then in 
reduction of that $5,000. Ferry v. Ferry, 2 Cush. 92, 98; Downer v. Whittier, 144 
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Mass. 448, 452, 11 N. FE. 585. Each plaintiff is entitled to a decree for the payment 
of the unpaid balance of the $5,000, with interest on such balance from the date of 
the earlier payment. 

In each case the final decree is reversed, and a final decree for the plaintiff is 
to be entered in accordance with this opinion, with costs. 

Ordered accordingly. 


MILLER v. UNITED STATES FIDELITY & CASUALTY: CO. 
Supreme Judicial Court of Massachusetts. Essex. July 6, 1935. 
197 Northeastern Reporter 75. 
INSURANCE. 

Policy protecting insured from liability for injuries “accidentally sustained” 
Sy persons arising out of insured’s operation of an automobile shheld! not to cover 
liability for injuries to others caused by intentional or willful acts of insured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

INSURANCE. 

Under liability policy wherein insurer agreed to indemnify insured for liability 
for injuries accidentally sustained caused by insured’s operation of his automo- 
bile, insurer eld liable where judgments were secured in another state in actions 
based solely on declarations alleging that injuries were caused by negligence of 
insured, though trial judge found that insured in operation of his automobile 
was guilty of recklessness, since insured in such actions was held liable for 
negligence and not for intentional and willful conduct, in that judgments in 
foreign state were presumably based on the declarations. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. INSURANCE. 

Policy in which insurer agreed to pay all sums for which insured became 
liable for injuries “accidentally sustained” by any person from the ownership, 
maintenance, or use of the automobile named sield to cover injuries caused by 
negligence of insured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

7. INSURANCE. 

Policy wherein insurer agreed to pay all sums for which insured should 
become liable “as damages imposed on him by law for bodily injury accidentally 
sustained” and to defend “any claims, suits or other legal proceedings” demand- 
ing damages for such injuries, although “wholly groundless, false or fraudulent” 
held to provide for determination of ground of insured’s liability from investi- 
gation into matters decided in the action which established such liability, and 
not from facts subsequently developed in action by insured against insurer. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

8. INSURANCE. 

Where action against insured is ostensibly within terms of liability policy, 
insurer, whether it assumes defense or not, is bound by result of that action as 
to all matters therein decided which are material to recovery by insured in an 
action on the policy. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

10. INSURANCE. 

In action on policy for indemnity for sums paid on judgments and expense> 
incurred in action for injuries caused by negligence of insured, insurer is not 
barred from asserting defense not determined in the original action. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

INSURANCE. aie Ss : 

Policy wherein insurer agreed to pay sums for which insured became liable 
for injuries “accidentally sustained” caused by the negligent operation of the 
described automobile heid not violative of public policy and to permit recover) 
hy insured only when it is established that his liability was caused by his 
negligence and not by his intentional wrong. 

(For other cases, see Insurance, Dec. Dig. § 139, 435.) 

Exceptions from Superior Court, Essex County; Burns, Judge. 
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Action of contract by Herbert A. Miller against the United States Fidelity 
& Casualty Company. The trial court found for the defendant, and plaintiff 
brings exceptions. 

Reversed and rendered. 

E. C. Jacobs and R. W. Reeve, both of Lynn, for plaintiff. 

J. N. Clark, of Boston, for defendant. 

Qua, Justice. 

The defendant issued to the plaintiff a motor vehicle liability policy which 
contained provisions for extra-territorial liability and property damage, by the 
terms of which the defendant agreed to pay all sums which ,the assured should 
“become liable to pay as damages imposed upon him by law for bodily injury 
accidentally sustained by any person or persons,” if caused by the ownership, 
maintenance or use of the motor vehicle described in the policy within the limits 
cf the continental United States. ' 

There was evidence which, taken most favorably to the defendant, tended to 
show the following facts: While the policy was in force and while the plaintiff 
was operating the insured automobile on a narrow road in the State of Georgia, 
a heated altercation arose between the plaintiff and one Link, who was riding in 
nother automobile, over the manner in which the Link automobile had passed 
the plaintiff's automobile. After both vehicles had proceeded some distance, 
the plaintiff drove past the Link automobile at a speed of fifty miles an hour 
and intentionally turned to the right in front of it. There was no collision, but 
as a result of the plaintiff's conduct, the driver of the Link automobile was 
frightened and lost control of the automobile, which in consequence ran up an 
embankment and overturned, causing personal injuries to Link 
Armstrong, the driver of the Link automobile. 

Actions against the plaintiff were brought in the State of Florida by Link 
and by Armstrong. The plaintiff duly notified the defendant to defend the 
actions according to the terms of the policy, but the defendant refused to do 
so. These actions resulted in judgments against the plaintiff, the amount of 
which he has paid. The present action is brought to secure indemnity for the 
sum so paid and for the expenses of defending these Florida actions and for the 
expenses of defending certain other similar actions in Florida arising out of the 
same occurrence, but in which the verdicts were in favor of the present plaintiff. 

It is agreed that if the plaintiff is entitled to recover he shall have judgment 
in the amount of $3,115 plus costs. 

[1] The bill of exceptions states that the trial judge justifiably found that 
the plaintiff drove his automobile toward and in front of the Link automobile, 
intending to frighten its occupants, but not intending to inflict any harm upon 
them, and that he was guilty of recklessness. He ruled that the plaintiff's loss 
was not within the terms of the policy and found for the defendant. We assume 
that if the facts found by the trial judge, were to govern the result of the case, 


his ruling would have been right. Sontag vy. Galer, 279 Mass. 309, 181 N. E. 182, 
and cases cited. 


and to one 


[2-4] But the declarations in the Florida actions are based solely upon the 
ground that the plaintiffs in those actions were injured by the negligence of the 
plaintiff in this action. Nowhere is it stated that the injuries were caused by an 
assault or by an intentional or willful act. In the absence of anything in any 
jorm to indicate the contrary, it must be assumed that the law of Florida is the 
same as the law of this Commonwealth. Kelley v. Kelley, 161 Mass. 111, 36 
N. E. 837, 25 L. R. A. 806, 42 Am. St. Rep. 389; Atlantic Transportation Co., 
Inc., v. Alexander Shipping Co., Inc., 261 Mass. 1, 8, 157 N. E. 725; Lennon v. 
Cohen, 264 Mass. 414, 420, 163 N. E. 63; Richards v. Richards, 270 Mass. 113, 
117, 169 N. E. 891; Seemann v. Eneix, 272 Mass. 189, 194, 172 N. E. 243. It must 
iow be taken as fully settled in this Commonwealth that negligence and willful 
and wanton conduct are so different in kind that words properly descriptive of 
the one commonly exclude the other. Aiken v. Holyoke Street Railway Co., 
184 Mass. 269, 68 N. E. 238; Altman vy. Aronson, 231 Mass. 588, 121 N. E. 505, 
4 A.L. R. 1185; Cotter v. Boston, Revere Beach & Lynn Railroad Co., 237 Mass. 
68, 72, 192 N. E. 426; Prondecka v. Turners Falls Power & Electric Co., 238 
Mass. 239, 130 N. E. 386; Adamowicz v. Newburyport Gas & Electric Co., 238 

1 


Compare this with the definition of “motor vehicle liability policy’ in G. L. (Ter. Ed.) c. 
0, § 34A 
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Mass. 244, 130 N. E. 388; McIntyre v. Converse, 238 Mass. 592, 131 N. E. 198: 
Foynes v. New York Central Railroad, 276 Mass. 89, 177 N. E. 119. A plaintiff 
cannot recover for willful and wanton conduct on a count which alleges only 
negligence. In effect this was decided in Cotter vy. Boston, Revere Beach & 
Lynn Railroad Co., 237 Mass. 68, 72, 129 N. E. 426, where it was held that a 
question to the jury as to whether the acts of the defendant were wanton and 
reckless was inapplicable to the issue raised by a count alleging negligence. As 
the verdicts and judgments in the Florida cases are presumably based upon the 
declarations, at least in the absence of any evidence to the contrary (see Water- 
house v. Levine, 182 Mass. 407, 65 N. E. 822; People v. Public Service Commission, 
255 N. Y. 232, 174 N. E. 637; Prisant v. Feingold, 169 Ga. 864, 867, 151 S. E. 799), 
it follows that on the present record the plaintiff has been held liable in Florida 
ior negligence and not for intentional or willful conduct (Stefus v. London & 
Lancashire Indemnity Co., 111 N. J. Law, 6, 166 A. 339). 

[5, 6] It is not contended and could not be contended successfully that 
bodily injury resulting from negligence is not “accidentally sustained” as those 
words are used in the policy. H. P. Hood & Sons v. Maryland Casualty Co., 
206 Mass. 223, 224, 92 N. E. 329, 30 L. R. A. (N.S.) 1192, 138 Am. St. Rep. 379. 
See Henderson vy. Travelers’ Ins. Co., 262 ihe 522, a 160 N. E. 415, 56 A. L 
R. 1088; Messersmith v. American Fidelity Co., 232 N. Y. 161, 133 N. E. 432, 19 
A. LL. R. 876. It is common knowledge that ae against liability on the 
ground of negligence is the principal purpose of such policies. 

[7-9] The grounds on which liability has been imposed upon the insured are 
to be determined from an investigation into the matters decided in the action 
which established that liability and not from facts subsequently developed in an 
action by the insured against the insurer. This is clear from the language of 
the policy itself wherein the defendant agreed to pay, not such damages as 
might be imposed upon the plaintiff for bodily injuries which were in fact acci- 
dental, but all sums which the assured should “become liable to pay as damages 
tmposed upon him by law for bodily injury accidentally sustained. * * *” The 
defendant further bound itself by the policy to defend “any claims, suits or other 
legal proceedings alleging such injuries and demanding damages on account 
thereof, although such claims, suits, legal proceedings, allegations and demands 
are wholly groundless, false or fraudulent.” The object of the policy is protec- 
tion against law suits and legal liability. This object could not be attained if 
the insured were compelled to try over again in an action against the insurer 
he same issues upon which he has been found liable in the original action. 
Where an action against the insured is ostensibly within the terms of the policy, 
the insurer, whether it assumes the defense or refuses to assume it, is bound by 
the result of that action as to all matters therein decided which are material to 
recovery by the insured in an action on the policy. B. Roth Tool Co. v. New 
Amsterdam Casualty Co. (C. C. A.) 161 F. 709; Royal Ins. Co., Ltd., v. St. Louis- 
San Francisco Railway Co. (C. C. A.) 291 F. 358; Metropolitan Casualty Ins. 
Co. of New York vy. Albritton, 214 Ky. 16, 282 S. W. 187; Indemnity Co. of America 
v. Bollas, 223 Ala. 239, 135 So. 174; Mason-Henry Press vy. Aitna Life Ins. Co., 
146 App. Div. 181, 130 N. Y. S. 961. See, also, Fessenden School, Inc., v. Ameri- 
ean Mutual Liability Ins. Co. (Mass.) 193 N. E. 558, and cases cited. This case 
is but one instance under a rule of broad application that an indemnitor, after 
notice and an opportunity to defend, is bound by material facts established i 
an action against the indemnitee. ea v. Worthington, 10 Gray, 496, 71 Am. 
Dec. 678; Boston & Maine Railroad y. T. Stuart & Son Co., 236 Mass. 98, 102, 
127 N. E. 532; New York Central ana v. William Culkeen & Sons Co., 249 
Mass. 71, 77, 144 N. E. 96; Washington Gaslight Co. v. District of Colymbia, 161 
U.S. 316, 329, 16'S. Ct. 564, 40-L.. Ed. 712: 

{10] This does not mean that the insurer is barred from setting up in the 
action against it any matter constituting a defense and not already determined 
in the original action. There are a number of cases of that type such as Math- 
ews v. Bloomfield, 246 Mass. 510, 141 N. E. 494; Lunt v. Aetna Life Ins. Co. of 
Hartford, 261 Mass. 469, 159 N. E. 461, and Kana vy. Fishman, 276 Mass. 206, 176 
N. E. 922. These are distinguishable. 

{11] There is nothing against public policy in the making or enforcement 
of a contract of insurance of this kind. The contract does not contemplate 
recovery by the plaintiff for his own intentional wrong. See Babcock vy. Terry, 
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97 Mass. 482, 487; De Mello v. John Hancock Mutual Life Ins. Co., 281 Mass. 
190, 183 N. E. 255. He is allowed to recover only because it must be deemed to 
have been established by the court where the issue was first tried that he was 
negligent. See Clarke v. Ames, 267 Mass. 44, 47, 165 N. E. 696. 

On the case as it stood, the judge should not have denied the plaintiff's 
request for a ruling “that the defendant could not disclaim liability in view of 
the fact that the declarations in the Florida cases alleged negligence only and 
the verdicts of the juries were based thereon,” and on all the evidence the judge 
should have found for the plaintiff. The plaintiff's exceptions must be sustained, 
and in accordance with the agreement of the parties judgment is to be entered 
for the plaintiff for $3,115 and costs. 

So ordered. 


MERCHANTS MUT. CASUALTY CO. v. JUSTICES OF SUPERIOR COURT. 
Supreme Judicial Court of Massachusetts. Suffolk. June 25, 1935. 
197 Northeastern Reporter 166. 
1. INSURANCE. 

Provision in motor vehicle liability policy as to giving of notice of cancellation 
was controlled by statutory provisions concerning giving of notice (G. L. [Ter. 
Ed.] ¢. 175, § 113D). 

(For other cases, see Insurance, Dec. Dig. § 227.) 

2. INSURANCE. 

Statutory mandate that to effect cancellation of motor vehicle liability policy 
written notice must be given by assurer and that such written notice must be 
received by assured imported “actual notice,” which means at least knowledge by 
assured that written notice of specified tenor had reached place where assured 
rightly may be presumed to be (G. L. [Ter. Ed.] ¢. 175, §§ 113A, 113D). 

(For other cases, see Insurance, Dec. Dig. § 227.) 

3. INSURANCE. 

Terms of compulsory motor vehicle insurance law relative to giving of notice 
of cancellation of policy were required to be interpreted in light of dominant legis_ 
lative purpose of law, which was to promote human welfare and general safety 
of persons on public ways (G. L.[Ter. Ed.] c. 90, § 1A: ¢. 175, §§ 113A, 113D). 

(For other cases, see Insurance, Dec. Dig. § 227.) 

4. INSURANCE. 

Assurer’s sending of written notice of cancellation of automobile liability 
policy to assured by registered letter, which was not immediately received by 
assured because of her temporary absence from home, held insufficient to convey 
knowledge of cancellation to assured, and hence not to render assured’s complaint 
against cancellation of policy not timely filed because not filed within ten days after 
delivery of letter (G. L. [Ter. Ed.] c. 175, §§ 113A, 113D, as amended by St. 1933, 
c. 119, §§ 1-3). 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Exceptions from Supreme Judicial Court, Suffolk County. 

Petition for writ of certiorari by the Merchants Mutval Casualty Company to 
the Justices of the Superior Court. On exceptions saved by the petitioner to an 
order entered by the single justice dismissing the petition. 

Exceptions overruled. 

W. G. Clark, of Gloucester, for petitioner. 

C. F. Lovejoy, Asst. Atty. Gen., for respondents 

Rucc, Chief Justice. 

This is a petition for a writ of certiorari. It comes before us on exceptions 
by the petitioner to the order entered by the single justice that the petition be 
“dismissed but not as matter of discretion.” No question is raised as to form 
or procedure. The design of the petition is to quash proceedings in the Superior 
Court on an appeal from an order of the board of appeal on motor vehicle liability 
policies. It is provided by G. L. (Ter. Ed.) c. 175, § 113D, that the Superior Court 
on appeal from such an order shall have jurisdiction in equity upon a summary 
hearing “to review all questions of fact and law, and to affirm or reverse such 
finding or order and may make any appropriate decree,” and that the decision of 
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that court shall be final. The appeal was dismissed in the Superior Court. This 
court has jurisdiction in certiorari concerning such a decision. Swan v. Justices 
of Superior Court, 222 Mass. 542, 544, 545, 111 N. E. 386. 

The facts as found by the judge of the Superior Court are these: The peti- 
tioner issued a policy of motor vehicle insurance in approved form to Emma Rockel 
for the year 1933. In her application for insurance and in the declaration in the 
policy issued, her address was stated to be “112 East Street, Clinton.” In fact her 
address was “112 Beech Street, Clinton.” The policy provided that notice of can- 
cellation sent by registered mail to, or delivered at, the address of the assured as 
given in the declaration shall be a sufficient notice. On February 17, 1933, the 
petitioner as insurer issued and forwarded by registered mail addressed to the 
assured at 112 East Street a written notice of cancellation of the policy to become 
effective on March 9, 1933. That letter was delivered on February 18, 1933, in 
the ordinary course of mail to the true address of the assured at 112 Beech Street. 
On February 18, 1933, the assured was temporarily absent from her home. No 
notice was given by her of any change of mailing address; no facilities for the 
delivery of mail were available at the place of her temporary residence and no 
prearranged plan had been formulated by the assured or her daughter, who also 
resided at 112 Beech Street, for the delivery of any mail, but it was customary 
for her to call once or twice a week and receive any mail which had been deliv- 
ered to 112 Beech Street. The letter was delivered at the real address of the 
assured on the same day on which it would have been delivered if there had been 
no mistake in her address. She was in no way prejudiced by the sending of the 
notice to the mistaken address. The date of the filing of a written complaint by 
the assured with the commissioner of insurance was March 3, 1933; that was within 
ten days after receiving written notice purporting to cancel her policy. Since 
the general finding by the trial judge imports a finding of all subsidiary facts 
essential to that conclusion, it must be presumed that no one was authorized to 
receive the letter in the absence of the assured. The facts found by the trial judge 
must be accepted as true because they are made a part of the return. Byfield vy. 
Newton, 247 Mass. 46, 53, 141 N. E. 658. 

The board of appeal on motor vehicle liability, after hearing upon the com- 
plaint of the assured, ordered the cancellation of her policy annulled. The decree 
in the Superior Court on appeal was to the effect that the cancellation of the policy 
of the assured by the petitioner was not proper and that the proceedings he dis- 
missed. 


[1-4] The decision of the case turns upon the meaning of these words in G. L. 
(Ter. Ed.) c. 175, § 113D: “Any person aggrieved by the issue by any company 
of a notice purporting to cancel a motor vehicle liability policy * * * may, within 
ten days after receiving written notice purporting to cancel such policy * * * file 
a written complaint with the commissioner.” The time within which an assured 
must act is thus fixed as beginning ‘after receiving written notice.” These statu- 
tory words control any provision in the policy as to the giving of the notice. These 
statutory words are to be read in connection with the provision of G. L. (Ter. Ed.) 
c. 175, § 113A, to the effect that “no cancellation of the policy * * * by the com- 
pany * * * shall be valid unless written notice thereof is given” to the assured. 
A statutory mandate that a written notice be given by one party to the contract 
of insurance and that such written notice be received by the other party imports 
actual notice. The words mean at least knowledge by the assured that written 
notice of the specified tenor has reached the place where the assured rightly may 
be presumed to be. Sweeney v. Morey & Co., Inc., 279 Mass. 495, 502, 181 N. E. 
782. 

This principal is a part of the compulsory motor vehicle insurance law. ‘The 
Commonwealth thus has established a public policy that all motor vehicles (with 
exceptions not here material, G. L. (Ter. Ed.) c. 90, § 1A) must be insured before 
being registered. The common interest involved is protection designed to be 
afforded for the promotion of the human welfare and general safety of persons 
on public ways. The terms of the statute must be interpreted in the light of this 
dominant legislative purpose. O’Roak v. Lloyds Casualty Co., 285 Mass. 532, 536, 
189 N. E. 571. Continued insurance is essential to registration of a motor vehicle. 
The presence upon the highways of an unregistered motor vehicle is unlawful and 
may involve its owner in serious consequences. Notice of cancellation of insur- 
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ance under these circumstances is so important to the assured that the natural 
meaning of the statutory words should be given full force. The sending of the 
notice as already recited did not convey knowledge of the cancellation of the insur- 
ance to the assured in the circumstances here revealed. The conduct of the assured 
as disclosed on the record does not show bad faith or an attempt to evade receipt 
of notice on the part of the assured. This construction of the governing statutory 
words is somewhat confirmed by the amendment to sections 113A and 113D of 
G. L. (Ter. Ed.) ¢. 175, by St. 1933, c. 119, §§ 1-3, specifying explicitly the manner 
in which notice of cancellation shall be given by the insurer so that future con- 
troversies of this nature may be avoided. No error of law appears on the record 
of these proceedings as set forth in the return. 
Exceptions overruled. 
EVENS v. HOME INS. CO. OF NEW YORK. No. 22584. 
St. Louis Court of Appeals. Missouri. May 7, 1935. 
82 Southwestern Reporter (2d) 111. 
1. INSURANCE. 


Purchaser of automobile could not recover on fire policy issued before certif- 
icate of title was issued, since policy was void because purchaser had no insurable 
interest in automobile (Mo. St. Ann. §§ 7774, 7792, pp. 5193, 5245). 

(For other cases, see Insurance, Dec. Dig. § 115|6].) 

3. INSURANCE. 

Fire policy providing that entire policy was void if insured was not sole and 
unconditional owner of automobile held void, where policy was issued before cer- 
tificate of title (Mo. St. Ann. §§ 7774, 7792, pp. 5193, 5245). 

(For other cases, see Insurance, Dec. Dig. § 282[13].) 

4. INSURANCE. 

Fire policy which was void by its terms because owner of automobile was not 
unconditional and sole owner of automobile when policy was issued was void ab 
initio, and any subsequent change in character of insured’s ownership, although it 
enlarged ownership to status of unconditional and sole ownership, would not make 
policy valid (Mo. St. Ann. §§ 7774, 7792, pp. 5193, 5245). 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

Appeal from Circuit Court, Jefferson County; E. M. Dearing, Judge. 

Suit by Myrtle Evens against the Home Insurance Company of New York. 
From a judgment for plaintiff, defendant appeals. 

Reversed. 

Taylor, Chasnoff & Willson and J. H. Cunningham, Jr., all of St. Louis, for 
appellant. 

Terry, Terry & Terry, of Festus, for respondent. 

Hostetter, Presiding Judge. 


This suit was begun in the circuit court of Jefferson county on the 17th day of 
July, 1931, and is an action to recover damages to the amount of $700 under a 
policy of insurance issued by defendant on a Nash sedan automobile which was 
destroyed by fire on the 27th day of February, 1931. 

The policy of insurance was issued on the 3d day of March, 1930, insuring the 
automobile against the peril of fire, among other things, in consideration of the 
premium paid by the assured amounting to $12.95. 

The petition was in conventional form. 

Defendant’s answer consisted of: 


First. A general denial. Second. That the plaintiff was not the sole and 
unconditional owner of the car at the time of the issuance of the policy or at any 
time thereafter, and that the plaintiff did not acquire any title or interest in the 
car at any time and had no insurable interest at the time the policy was issued and 
delivered and that the interest of the plaintiff in said car was not truly stated that 
therefore the policy of insurance was void and of no force, and that the policy 
contained the tollowing provision: 


“This entire policy shall be void if the assured has concealed or misrepre- 
sented any material fact or circumstance concerning this insurance or the subject 
thereof; or in case of any fraud, attempted fraud or false swearing by the assured 
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touching any matter relating to this insurance or the subject thereof, whether 
before or after a loss. * * * 

“This entire policy shall be void * * * if the interest of the assured in the 
subject of this insurance be or become other than unconditional and sole lawful 
ownership. * * *” 

Third. That the car, shortly after the policy was issued, was encumbered with 
« chattel mortgage, and that the policy contained the following provisions: Unless 
otherwise provided by agreement in writing added hereto, and except as to any 
lien, mortgage or other encumbrance specifically set forth and described in para- 
graph D of this policy, this company shall not be liable for loss or damage to any 
property insured hereunder while subject to any lien, mortgage or other encum- 
brance.” 

Fourth. ‘That the plaintiff warranted the automobile to be fully paid for and 
free from chattel mortgages, which warranties, being incorrect, rendered the policy 
void. 

Fifth. That the plaintiff warranted the actual cost of the car to be $800, when 
as a fact, it was only $650, by reason of which the policy became void, and that the 
policy contained the following provision: “This entire policy shall be void if the 
assured has concealed or misrepresented any material fact or circumstance concern- 
ing this insurance or the subject thereof. * * *” 

Sixth. That there was another policy issued by another insurance company 
insuring this particular car without defendant’s knowledge, which other policy was 
in full force at the time of the fire and which rendered this policy void. 

Seventh. That defendant made a tender of $12.95, the amount of the premium 
paid, for the use of plaintiff. 

The plaintiff’s reply contained a denial of the allegations of the new matter con- 
tained in the answer, and, also, an averment that if there were forfeitures in the 
policy all of the forfeitures were waived by the defendant in that it failed to insist 
upon such forfeitures and accepted and received and converted to its own use the 
wreck and remnants of the automobile left after the fire. 

Plaintiff testified that she owned a 1928 Nash sedan which she purchased from 
Mr. Mallicoat of De Soto, Mo., making the trade herself and later getting a cer- 
tificate of title to the car from the secretary of state; that she received the certif- 
cate of title a day or two after its date (March 27, 1930); that she recalled 
sending to the secretary of state for the certificate of title, but was unable to recall 
the exact date; that after she had purchased the car at De Soto she came back to 
Herculaneum and the defendant’s local underwriting agent came out and looked 
at the car and issued and delivered to her the policy of insurance sued on; that on 
the night of February 25, 1931, she, in company with Cleo Blum, her brother's 
wife, went to Hopewell in W ashington county, Mo., to visit in the home of her 

sister, when the car caught on fire and burned from cause unknown. 

On cross-examination she stated that her husband paid for the car, but that she 
made the deal herself; that at the time the deal was made she signed no papers of 
of any kind, and that there were no papers delivered to her at that time nor on that 
day; that the first thing she received thereafter was her certificate of title that 
came to her through the mail; that her husband handled the matter of procuring 
insurance for her, but she had told him to do it and did not remember having had 
any conversation with the insurance agent at the time of the issuance of the policy 
sued on; that they traded in their old car and gave Mr. Mallicoat $500; that she 
did not remember whether it was paid in cash or not, as her husband handled that 
part of it; that he paid for the car; that she did the trading with Mr. Mallicoat 
herself and looked over the new car, and that her husband did not even look at 
it; that she did not remember about the payment of. the $500, or how it should he 
paid; that her husband attended to that part of it, and any arrangement he made 
in that connection was satisfactory to her. 


On redirect examination she testified that after the fire she made proof of 
loss and mailed it to the company, but had never been paid for the loss; that the 
insurance company sent her a letter, denying liability, with a check for $13.75, 
covering the premium; and that she returned the check to the insurance company 
with a letter, to which she got no reply. 

J. E. Geisler, agent for the Home Insurance Company, who wrote the policy 
sued on, testified that after looking at the car he decided that $700 would be the 
proper amount of insurance on it; that he saw the car several times after he issued 
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the policy on it; and that they took unusually good care of the car and it was 
nearly a year from the time he issued the policy before the car burned. 

On cross-examination he testified that plaintiff’s husband was the one who told 
him that the car cost $800, that being the amount set forth in the policy as the 
cost of the car; that plaintiff was not present when the policy was ordered; that 
he wrote it as Mr. Evens wanted it written; that while he was not positive how 
he put the question, he thinks he asked Mr. Evens whether or not there was a 
lien on the car, and that Mr. Evens asked him whether his note was the same as 
cash and that he told Mr. Evens that the note would be the same as cash pro- 
vided there was not any mortgage on the car; that Mr. Evens did not say any- 
thing about a mortgage, but said it was a note with his name and his wife’s name 
on it; that he would have written the policy for the same amount if he had known 
there was a mortgage on the car in favor of some third person, but would have 
put a loss payable clause on it; that he was not positive that there was any other 
insurance on the car, but that he read the warranties appearing on the face of the 
policy to Mr. Evens and Evens answered them; that Evens did not say there was 
any other insurance on the car. 

On redirect examination he testified that he did not read all three pages/of 
the policy at the time the policy was ordered; that he asked Mr. Evens if the car 
was encumbered and Mr. Evens said, “If you give a note without a mortgage, is 
that the same as cash?” and that he told Mr. Evens, yes, that that was not an 
encumbrance on the car and would be the same as cash. 

Other witnesses were called by plaintiff, who testified as to the circumstances 
under which the car caught fire and burned, and that the car at the time of the 
fire was worth $700. 

Plaintiff’s husband, George C. Evens, testified that after the purchase of the 
car he took up the matter of insurance with Mr. Geisler; that the reasonable mar- 
ket value of the car at that time was $1,000; that he saw the remains after the 
fire and the junk value was about $25; that he assumed no jurisdiction over it. 

On cross-examination he testified that his signature appeared on Defendant's 
Exhibit C, being a chattel mortgage on the automobile involved; that the car was 
made in 1928, but that he understood it to have been a 1929 model; that he told 
Mr. Geisler that he thought, after figuring it up, that the car cost him about $1,000; 
that he did not think he had a conversation with Mr. Geisler about how he paid 
for the car; that he could not state what the total cost of the car was to him, but 
he figured it out to have cost him $1,000 by placing a value upon the car which he 
traded in; that he received from the C. I. T. Corporation, notice of installment 
payments and Defendant’s Exhibit D (being a certificate of insurance issued by 
Export Insurance Company to C. I. T. Corporation for the account of all interests, 
in the sum of $520, and insuring the automobile involved against loss and damage 
by fire); that he received said certificate of insurance about May 1, 1930, and 
did not read it and did not think that Mrs. Evens (plaintiff) ever knew anything 
about it: that he went to see Mr. Mallicoat (the dealer from whom the car was 
purchased) on February 29th, the Sunday following the fire, and learned on that 
day for the first time of the existence of the Export Insurance Company coverage 
upon the car; that he wrote the letter, Defendant’s Exhibit E, which is as follows: 

“Herculaneum, Mo., Feb. 27, 1931. 
“Mr. D. A. Malcott, De Soto, Mo. 

“Dear Mr. Malcott: The Nash Sedan I bought of you took fire and burnt last 
night. 

“The remains are in Washington County near Hopewell. Are you still writ- 
ing for the insurance Co. Do you hold my policy. 

“When does it expire. I have one more payment March Ist so will hold up 
same until I hear from you, and if you want to go look at car let me know and 
I will give you directions or Bud or I will go with you or should we try to get 
it home. So will leave same to you to look after as I never saw the policy and 
don’t know how it reads or who wrote it. 


“Yours very truly, 
“G. Claud Evens.” 
That at the time he reported the loss he thought Mr. Mallicoat was holding 


the insurance policy; that in writing him he made mention of the insurance policy ; 
that he had an insurance policy at home which he got from Mr. Geisler (appel- 
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lant’s agent), but he had reference to Mr. Mallicoat having it; that he knew that 
Mr. Geisler wrote the Home Insurance Company policy: and that it was deliy- 
ered to him in Herculaneum. 


On redirect examination he testified that he signed Defendant’s Exhibit C 
(being a chattel mortgage on the automobile in question) when it was a blank 
piece of paper; that Mr. Mallicoat was with him when he signed the paper, and 
Mr. Mallicoat told him that he would like to have a little money, and asked the 
witness to sign the paper; that he did not then know that it was a chattel mort- 
gage: that he did not then know anything about insurance on the car, and that 
the first time he saw the policy (Export Insurance Company) issued through the 
C. J. T. Corporation, was when he went by on February 27th, and was talking to 
Mr. Mallicoat; that he did not think that he told Mr. Geisler that there was no 
mortgage on the car, but that he would have told him that if he had asked him: 
that Mr. Geisler asked him if the car was paid for, and in whose name the car 
stood, and he told Mr. Geisler that the car belonged to his wife, and that there 
was a note which he had taken over with a few payments on it; that he did not 
give any note at the time, and there was not any lien on the car at that time; that 
he never gave a lien on the car: that he did not know that anybody claimed a 
lien on the car until the question arose after the fire; that he thought he was 
giving Mr. Mallicoat just a note; that he considered the car had been paid, for, 
but he owed Mr. Mallicoat on an account; that neither he nor his wife ever sent 
anything to C. I. T. Corporation. 


On recross-examination he testified that he made one payment to C. T. T. 
Corporation after the car burned; that it was not until after the fire that he knew 
that they held an obligation, as he considered it an obligation to Mr. Mallicoat: 
that whatever obligation C. I. T. Corporation held had not been paid until after 
the car burned; that at the time the car burned there was one payment due in 
the sum of $29 and some cents, which was paid to C. I. T. Corporation after the 
fire; that he did not understand that it was a payment on the car; that he owed 
Mr. Mallicoat a note besides that for an amount around $200; that the question 
of whether said indebtedness to Mallicoat was in connection with the purchase 
of the car depended upon the way Mallicoat agreed to handle it. 

The policy sued on was read in evidence by plaintiff and was dated March 3, 
1930, and expired on March 3, 1931, and contained the clauses set out in defendant's 
answer and insured the plaintiff in the sum of $700 against loss by fire of said 
Nash sedan. 

Plaintiff's amended petition contained an allegation that “at the time of the 
issuance of the policy and at all times from that date, she was the owner of said 
automobile.’ Certified copies of papers offered by defendant showed that the 

Nash sedan in controversy was formerly owned by C. V. Tibbitts, whose certificate 
of title issued from the office of the secretary of state was dated March 5, 1928; 
that the date of the assignment of said certificate of title by said C. V. Tibbitts 
to the De Soto Motor Company, of which D. A. Mallicoat was manager, was 
March 18, 1930, and that the date of the reassignment of said certificate of title 
hy the De Soto Motor Company to plaintiff was March 18, 1930, and that the 
date of plaintiff's application to the secretary of state for a certificate of title on 
said Nash sedan was March 18, 1930, and that the certificate of title on said auto- 
mobile was issued to plaintiff from the office of the secretary of state on March 
27, 1930. 

Defendant offered in evidence a chattel mortgage dated March 1, 1930, on 
the Nash sedan given by plaintiff's husband, George C. Evens, to the De Soto 
Motor Sales Company to secure the payment of the balance of purchase money 
due on the car, to wit, $355.20, payable in twelve monthly payments of $29.60 each, 
which offer was excluded upon objection made by plaintiff. 

Defendant offered in evidence a certificate of insurance under policy No. B 
219 on the Nash sedan to the C. I. T. Corporation by the Export Insurance Com- 
pany for $520 to cover fire and theft loss, in which George C. Evens is described 
as purchaser, dated March 1, 1930, expiring one year after date, which, upon 
objection, was excluded by the trial court. 

D. A. Mallicoat testified that the deal with Evens on the Nash sedan was 
made about the Ist of March, 1930, and that he did not sign the old certificate 
of title over to plaintiff, Mrs. Evens, until about two weeks thereafter; that the 





Auto. | Evens v. Home Ins. Co. of New York 1349 


purchase price of the automobile involved was $650, made up of a down payment 
of $35, a trade-in, and a balance of $355.20 to be paid in twelve monthly payments, 
$29.60 each, represented by a note; that he does not think he filled in anything 
on the chattel mortgage after Mr. Evens signed it, but he could not state for sure, 
as sometimes: he fills in some things. 

At the close of plaintiff’s testimony in chief, defendant offered an instruction 
in the nature of a demurrer to the evidence and a like one at the close of all 
the testimony, both of which were refused by the court. 

The jury returned a verdict in favor of the plaintiff for the sum of $700 upon 
which a judgment was rendered, and, after an ineffective motion for a new trial, 
the defendant brings the cause to this court by appeal for review. 

The defendant makes numerous assignments of error covering exclusion of 
testimony by the trial court and criticism of the instruction given for the plain- 
tiff and the exclusion of chattel mortgages executed by the husband of plaintiff 
and the alleged warranty by the assured that the automobile was fully paid for 
and that the amount of the purchase price was incorrectly stated as heing in excess 
of what it really was, and also that the plaintiff at the time of the issuance of the 
policy had no insurable interest in the automobile in controversy and was not 
the sole and unconditional owner thereof. 

Having reached the conclusion, after a careful. consideration of the very able 
briefs furnished by counsel for the respective parties, that the trial court should 
have sustained the demurrer to the evidence offered at the close of all the testi- 
mony, we will only discuss such assignments of error which, in our opinion, lead 
us to that conclusion. Section 7774, R. S. Mo. 1929 (Mo. St. Ann. § 7774, p. 5193), 
relating to transfer and sale of registered vehicles provides, inter alia, the follow- 
ing: 

“In the event of a sale or transfer of ownership of a motor vehicle or trailer 
for which a certificate of ownership has been issued the holder of such certificate 
shall endorse on the same an assignment thereof, with warranty of title in form 
printed thereon, and prescribed by the commissioner, with a statement of all liens 
or encumbrances on said motor vehicle or trailer, and deliver the same to the buyer 
at the time of the delivery to him of said motor vehicle or trailer. The buyer 
shall then present such certificate, assigned as aforesaid, to the commissioner, at 
the time of making application for the registration of such motor vehicle or trailer, 
whereupon a new certificate of ownership shall be issued to the buyer.” 

Also “it shall be unlawful for any person to buy or sell in this state any 
motor vehicle or trailer registered under the laws of this state, unless, at the time 
of the delivery thereof, there shall pass between the parties such certificate of 
ownership with an assignment thereof, as herein provided, and the sale of any 
motor vehicle or trailer registered under the laws of this state, without the assign- 
ment of such certificate of ownership, shall be fraudulent and void.” 

By section 7792, R. S. Mo. 1929 (Mo. St. Ann. § 7792, p. 5245), a violation of 
the last-mentioned requirement is made a misdemeanor. 

[1] It clearly appears from the testimony adduced that the sale was made to 
plaintiff on or about the Ist day of March, 1930, and that she took immediate 
possession of the car; that the same was a used car of the 1928 vintage, and that 
the registered owner was C. V. Tibbitts, whose certificate of title was dated March 
5, 1928; that no certificate of any kind was given to the plaintiff at the time of 
the sale of the car; that she left no directions with Mr. Mallicoat of the De Soto 
Motor Sales Company to procure a certificate of title or an assignment of the 
Tibbitts’ certificate of title; that Tibbitts’ certificate of title was assigned to her 
on March 18, 1930; and that her certificate of title issued from the office of the 
secretary of state bears date of March 27, 1930. 

It follows that plaintiff acquired no title to the car at the time of the con- 
summation of the deal with Mallicoat, and, therefore, had no insurable interest 
in the car at the time of the issuance of the policy of insurance, and was not the 
sole and unconditional owner of same, which was also required by the terms of 
the policy. 

In the leading and pioneer case of State ex rel. Connecticut Fire Ins. Co. v. 
Cox, 306 Mo. 537, 268 S. W. 87, 37 A. L. R. 1456, the above-quoted portions of 
the statutes in relation to motor vehicles were discussed at great length, and 
kindred statutes relating to other subjects, and, it was held that the provisions 





1350 The Insurance Law Journal, Vol. 85 [Dec., 1935 


of the statute in respect to the sale and transfer of motor vehicles “for which 
a certificate of ownership has been issued” are mandatory, and, unless strictly 
cqmplied with, the purchaser acquires no title. In that case, which was one in 
which the Supreme Court was reviewing an opinion of the Springfield Court of 
Appeals in certiorari, Howell v. Connecticut Fire Ins. Co., 215 Mo. App. 386, 
257 S. W. 178, the facts were very similar to the facts in the instant case. 

The original suit passed on by the Springfield Court of Appeals was one 
wherein the plaintiff sought a recovery from an insurance company on account 
of a fire insurance policy covering an automobile. It was a secondhand automo- 
bile, and the seller gave to the buyer a bill of sale containing certain data similar 
to that used in the officially issued certificates of title, and, in addition thereto 
the officially issued certificate of title was delivered to the purchaser but the blank 


form of assignment on the back of such certificate was not executed at the time 
of the sale. 


The Springfield Court of Appeals held that the delivery of such bill of sale 
and such officially issued certificate of title, though the assignment clause on the 
back thereof was unsigned, constituted a substantial compliance with the statute 
so that the purchaser thereunder acquired an insurable interest in the automobile 
and sustained his recovery against the insurance company on account of a loss 
by fire. 

The Supreme Court, however, held otherwise and quashed the opinion of 
the Springfield Court of Appeals, and held that the attempted sale was null and 
void because not carried out in compliance with the terms of the statute, and 
that the purchaser acquired no insurable interest in the automobile and that the 
policy of insurance issued to him on said automobile was void ab initio. This 
ruling has been followed in many cases. Mathes v. Westchester Fire Ins. Co. 
(Mo. App.) 6 S. W.(2d) 66: Weaver et al. v. Lake et al. (Mo. App.) 4 S. W.(2d) 
834; Isaacson vy. Van Gundy (Mo. App.) 48 S. W.(2d) 208; La Font v. Home 
Ins. Co., . Mo. App. 543, 182 S. W. 1029; Avery v. Mechanics’ Ins. Co. (Mo. 
App.) 295 S. W. 509: Williams v. People’s, etc., Ins. Co., 224 Mo. App. 1229, 35 
S. W.(2d) 022: Prudential Ins. Co. v. German Mut. Fire Ins. Ass’n (Mo. App.) 
60 S. W.(2d) 1008; Morris v. Firemen’s Ins. Co., 121 Kan. 482, 247 P. 852, 52 
A. L. R. 696; Perkins v. Bostic, 227 Mo. App. 352, 56 S. W.(2d) 155; Quinn v. 
Gehlert (Mo. App.) 291 S. W. 138; Sullivan v. Gault (Mo. App.) 299 S. W. 1116, 
loc. cit. 1117; Boyer v. Garner (Mo. App.) 15 S. W.(2d) 893. 


Such is the holding in other jurisdictions which have statutes similar to Mis- 
souri, making such sales of automobiles, in non-compliance with statutory require- 
ments, unlawful, fraudulent, and void 


[2] The underlying reason for such holding is that such statutes are designed 
for protection of the public to prevent traffic in stolen cars, to aid in the appre- 
hension of criminals, and to protect the innocent and guileless from the machin- 
ations and wiles of the wicked. 


_ Ohio Farmers’ Ins. Co. v. Todino, 111 Ohio St. 274, 277, 145 N. E. 25, 38 
A. L. R. 1118, where a husband had given his wife an automobile and had caused 
oh insurance policy protecting the car against theft to be indorsed to her but 
failing to give her a bill of sale such as the statute prescribed, it was held that she 
had no insurable interest in the car, and was denied a recovery against the insur- 
ance company for that reason after theft of car. The Ohio statute did not 
expressly declare, as the Missouri statute does, that a sale made in violation of its 
terms was void, but it did provide that “any bill of sale not verified before delivery 
* * * shall be null and void.” 109 Ohio Laws, p. 332, § 7. 


In Hennessy vy. Automobile Owners’ Ins. Ass’n (Tex. Civ. App.) 273 S. W. 
1024, it is held that in a sale of a secondhand automobile without a compliance with 
the Texas statute in respect to such transfers the purchaser had no insurable inter- 
est in the car, and was therefore denied a recovery against the insurance company 
after its loss by theft and fire. 

In Hessen vy. Iowa Automobile Mut. Ins. Co., 195 Iowa, 141, 190 N. W. 150, 
151, 30 A. L. R. 657, it was held that the purchaser of a stolen automobile has no 
insurable interest therein within the meaning of a policy which provides that it is 
void if the insured be other than the sole and unconditional owner. The court, 
discussing this case, uses this language, viz.: “An insurable interest is necessary . 
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the validity of a policy, regardless of its subject-matter. If no insurable interest 
exists, the contract is void, and no recovery can be had thereon in case of loss.” 

In Morris v. Firemen’s Ins. Co., 121 Kan. 482, 247 P. 852, 853, 52 A. L. R. 
696, the court held that a farmer buying an automobile from a party calling on him 
at his farm and claiming to be a salesman for a motor company in a nearby town, 
paying cash for it, but receiving no bill of sale containing data, as required by the 
statute of that state, did not acquire an insurable interest therein, and for that 
reason was denied a recovery on an insurance policy against theft of the car, which 
occurred about a month after the issuance of the policy. 

The court, in that case, commented favorably on such statutes, particularly the 
Missouri statutes, holding that there was an important rule of public policy involved 
in the case under review, using this language: “One cannot read these statutes 
without coming to the conclusion that their purpose was to minimize the possibil- 
ity of permanently depriving owners of automobiles of their property by theft. A 
car is easily stolen. Its speed will carry its taker hundreds of miles away in one 
round of the clock. And so the Legislature very properly has prescribed this stat- 
utory mode ior the sale, exchange, or barter of automobiles to curtail the chances 
of their successful larceny and sale by thieves, and for enlarging the possibilities of 
recovering and restoring to their owners automobiles which are stolen. The statute 
also is designed to protect guillible people from buying stolen cars and from irre- 
sponsible vendors of whom nothing is known, except what they choose to say or 
pretend about themselves.” 

[3, 4] Likewise, the policy of insurance in the instant case was void on the date 
of its issuance because of a violation of the clause in said policy providing that, “if 
the interest of the assured in the subject of this insurance be or become other 
than unconditional and sole lawful ownership,” then “this entire policy shall be 
void.” Fullbright v. Pheenix Ins. Co., 329 Mo. 207, 44 S.W.(2d) 115; Barnard v. 
Natioua: Fire Ins. Co., 27 Mo. App. 26; Cole v. Niagara Fire Ins. Co., 126 Mo. 
App. 134, 103 S. W. 569; Buhlinger v. United Firemen’s Ins. Co. (Mo. App.) 16 
S.W.(2d) 699; Miller v. Great American Ins. Co. (Mo. App.) 61 S.W.(2d) 205; 
Froehly et al. v. North St. Louis Mut. Fire Ins. Co., 32 Mo. App. 302; Ohio Far- 
mers’ Ins. Co. vy. Todino, 111 Ohio St. 274, 145 N. E. 25, 38 A. L. R. 1118. 

Therefore, if the declaration of plaintiff’s interest in the car to be that of 
“unconditional and sole lawful ownership,” as evidenced by her acceptance of the 
policy containing that provision, was not true, then for that reason the policy was 
void ab initio. Therefore, no subsequent change in the character of plaintiff’s inter- 
est in the car, even though it enlarged to the status of “unconditional and sole law- 
ful ownership,” could have put life into the dead policy without defendant’s con- 
sent, and the record is barren of any proof of such consent. 

There is no element of waiver disclosed by the testimony on the part of the 
defendant. Plaintiff does aver in her reply that, “if there were forfeitures in the 
said policy,” they were waived, and that defendant took the remnants of the burnt 
automobile and converted them to its own use. No testimony was adduced, as dis- 
closed by the record, in support of this charge. Plaintiff’s husband testified that 
the remnants of the burnt car were worth $25, and “that he assumed no jurisdiction 
over it.” 

There is no testimony that defendant or its agent had any knowledge of the 
nonpassage of the title to the automobile to plaintiff until after the fire, and, upon 
receipt of proof of loss mailed to it by plaintiff, it mailed a letter to her denying 
liability and sent her a check for $13.73, return premium and interest, which she 
sent back to it, and that amount was put up in court for the use of plaintiff after 
suit was brought. a i 

It follows that the judgment of the trial court in favor of plaintiff should be 
reversed, and it is so ordered. 


Becker and McCullen, JJ., concur. 


BOLING v. NEW AMSTERDAM CASUALTY CO. No. 23419. 
Supreme Court of Oklahoma. May 28, 1935. 
Rehearing Denied July 9, 1935. 
46 Pacific Reporter (2d) 916. 
INSURANCE. 


Insured’s cause of action, based on automobile liability insurer’s bad faith in 
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refusing to effect settlement with injured party within limits of policy, accrued 
when judgment against insured in amount exceeding policy was affirmed by 
Supreme Court and was satisfied by insured (St. 1931, § 101, pars. 1, 3). 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 

INSURANCE. 

Autamobile liability insurer may, by its conduct, become liable for entire 
judgment against insured, though exceeding amount named in policy. 

(For other cases, see Insurance, Dec. Dig. § 666.) 
3. INSURANCE. 


Automobile liability insurer, contracting to assume and assuming in trial court 
control of claim against insured, owes insured duty to act in good faith when 
offer is made of settlement of judgment pending right of appeal. 

(For other cases see Insurance Dec. Dig. § 512.) 

4. INSURANCE. 

Where injured party offered to accept $6000 in complete satisfaction of 
judgment against motorist insured to extent of $5000, insurer rejecting offer to 
settle because motorist, who offered to pay amount in excess of insurer’s liability, 
would not pay $4,500, and failing to defend original suit on appeal, held liable 
for full amount of judgment affirmed by Supreme Court against motorist who 
appealed. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Syllabus by the Court. 

1. Insured’s cause of action against insurer, based on insurer’s bad faith in 
refusing to effect settlement within limits of policy, accrued when judgment 
against insured in amount exceeding policy was affirmed by the Supreme Court 
and was satisfied by the insured. 

Indemnity insurer may, by its conduct, become liable for entire judgment 
against insured, though exceeding amount named in policy of insurance. 

3. Indemnity insurer contracting to assume and assuming in trial court con- 
trol of clatm against insured owes insured duty to act in good faith when an 
ffer is made of settlement of judgment pending right of appeal. 

4. A petition claiming allegations appropriate to a cause of action based on 
bad faith or negligence in the performance of a contract and sounding in tort is 
-ufficient and not demurrable. 

Appeal from District Court, Tulso County; Harry L. S. Halley, Judge. 

Action by Dottie R. Boling against the New Amsterdam Casuaity Company 
From a judgment dismissing the action, plaintiff appeals. 

Judgment reversed, and cause remanded, with directions. 

Searcy & Underwood and William Neff, all of Tulsa, for plaintiff in error. 

James C. Cheek, of Oklahoma City, for defendant in error. 

RILEY, Justice. 

Appellant, against wham a judgment for $20,000, was obtained by Julia F. 
Ashbridge for the wrongful death of her husband, resulting from the negligent 
operation of appellant’s automobile (Boling vy. Asbridge, 8 Okl. 280, 203 P. 894), 
staished the judgment, with interest from Pincuiatior 3, 1920, after $5,000 of the 
amount thereof, the limit of the liability under a policy of automobile liability 
‘nsurance which had been issued to appellant and which was in force at the time 
of the wrongful death of Mr. Ashbridge, had been realized in a garnishment 
proceedings instituted by Mrs. Ashbrige from the New Amsterdam Casualty 
Company (Boling v. Ashbridge et al., 111 Okl. 66, 238 P. 421, 423). The appellant 
also, according to the allegations of the present petition, expended the sum of 
$2,000 in prosecution of the appeal in the cause first above mentioned. Appellant 
commenced this action for recovery fram the insurance company of her detriment 
eecasioned by the conduct of appellee. 

The ground for recovery in the instant suit is appellant’s bad faith in its 
failure and refusal to avail itself of the opportunity it had on December 14, 1920, 
'o settle the judgment rendered December 3, 1920, within the $5,000 limit named 
in the policy of insurance. 

It is alleged that after the rendition of the judgment of December 3, 1920, 
‘ulia K. Ashbridge offered to accept the sum of $6,000 in complete satisfaction 
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of the $20,000 judgment, provided the same should be paid before the time limited 
for an appeal expired; that said offer was communicated to defendant, and plain- 
tiff at the time offered to pay the $1,000 in excess of the $5,000 liability of the 
defendant under its policy. That, by the terms of the policy, defendant was 
entitled to have complete charge of the defense to any suit covered by the 
policy, and had the absolute right to determine whether a settlement should be 
made; that defendant arbitrarily, wrongfully, and oppressively in disregard of 
its obligation to plaintiff, refused to allow the settlement to be made unless 
plaintiff would pay $4,500 of said $6,000, thus to release defendant from $3,500 
of its — under said policy. The defendant at the time knew there was no 
reasonable prospect of reversing the judgment by an appeal, and in fact did not 
appeal therefrom. That plaintiff, in order to protect her rights, appealed said 
cause with the result stated. That defendant thereby became liable to plaintiff 
in the sum of $17,000, with interest. 

The appellee, by the terms of its policy of insurance, agreed to indemnify the 
assured from any liability for damages on account of bodily injuries, including 
death, accidentally suffered by person or persons by reason of the use of assured’s 
automobile. In the event of legal proceedings to enforce any claim for damages 
arising from any accident .covered .by the policy, the appellee agreed to 
“defend such suit whether groundless or not in the name and on behalf of the 
assured. The expenses incurred by the company in defending such suit including 
costs, if any, taxed against the assured will be borne by the company whether the 
verdict is for or against the assured irrespective of the limit of liability expressed 
in the policy.” 

The appellee, as insurer, reserved the right to settle within the limits of the 
policy. Condition D of the policy provided: “The assured shall not voluntarily 
assume any liability, nor shall the assured, without the written consent of thi 

company previously given incur any expense or settle any claim, except at its 
own cost, nor interfere in any negotiations for settlement or in any legal proceed- 
ngs conducted by the company, on account of any claim,” ete. 

Condition E provides: “No action shall lie against the company to recover 
any loss under or by reason of this policy unless it shall be brought in the name 
of the assured for loss actually sustained and paid in money, by the assured in satis- 
faction of a judgment after actual trial of the issue, nor unless such action is brought 
within two years after such judgment against the assured has been so paid and 
satisfied.” 

4 demurrer to plaintiff's amended petition was sustained, and the cause of 
action was dismissed. This action of the court constituted error, 

}1] Appellee contends that whether this is a suit on a written contract or an 
action in tort, the statute of limitations has run (section 101, par. 1, O. S. 1931, 
and section 101, par. 3, O. S. 1931), inasmuch as the present action was first 
commenced May 27, 1926, and the act complained of is the failure of the casualty 
‘ompany to settle the judgment on December 14, 1920. 

No authorities are cited to support the defense of a bar by the statutes of 
limitation, nor was this defense pleaded below. The bar of the statute does 
not appear upon the face of the petition, notwithstanding that the allegations of 
the petition as to time of payment by appellant was subject to being made more 
definite and certain as to time of payment. Reverting to condition E of the 
‘ontract of insurance, it is the contractual agreement that “no action shall lie 
against the company to recover any loss under or by reason of this policy 

unless it shall be brought in the name of the assured for loss actually sustained 
and paid in money by the assured in satisfaction of a judgment after actual trial 
i the issues, nor unless such action is brought within two years after such judg- 
lent against the assured has been so paid and satisfied.” This court cannot say 
that the instant action was not brought within two years after satisfaction of the 
‘udgment in the original suit. 

[2-4] It is well settled in cases of limited liability insurance that the insurer 
nay so conduct itself as to be liable for the entire judgment recovered against 
the insured, although the judgment exceeds the amount of liability named in the 

licy. Some of the cases permit recovery upon proof that insurer, in refusing to 
settle a claim for damages covered by the policy, was negligent. Douglas v. 
United States F. & G. Co., 81 N. H. 371, 127 A. 708, 37 A. L. R. 1477; Cavanaugh 
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Bros. v. General Accident Fire & Life Assur. Corporation, 79 N. H. 186, 106 A. 
604; Attleboro Mfg. Co. vy. Frankfort Marine Accident & Plate Glass Ins. Co. 
(C. C. A.) 240 F. 573. Other decisions require proof that insurer acted in bad 
faith. New Orleans, etc., R. Co. v. Maryland Cas. Co., 114 La. 153, 154, 38 So. 89, 
6 1,. R. A. (N. S.) 562; Wisconsin Zine Co. vy. Fidelity, etc., Co., 162 Wis. 39, 155 
N. W. 1081, Ann. Cas. 1918C, 399; Auerbach v. Maryland Cas. Co., 236 N. Y. 247, 
140 N. E. 577, 28 A. L. R. 1294. The prevailing rule requires good faith on the 
part of insurer toward insured. Brassil vy. Maryland Cas. Co., 210 N. Y. 235, 104 
N. E. 622,.L. R. A. 1915A, 629. 

The action at bar is predicated on bad faith, which is a thing apart from 
self-interest, and renders unnecessary consideration of the cases based on negli- 
vence. Insurer’s rejection of the offer to settle because insured would not 
assume a part of its contractual liability would support a conclusion of bad faith, 
American Mut. Liability Ins. Co. of Boston, Mass. v. Cooper (C. C. A.) 61 F.(2d) 
446, especially when coupled with failure of insurer to either defend the original 
suit on appeal, or settle to the extent of its then liability. The appellant had a 
cause of action, but it did not accrue until loss had been actually sustained by 
the payment of the money required by the judgment. 

This was a policy of insurance to indemnify against loss as distinguished 
from a policy to indemnify against liability. As applied to this character of 
insurance, no action ean be brought and a recovery had until the liability is dis- 
charged, while upon the other class the cause of action is complete when the 
liability attaches. Maryland Cas. Co. v. Peppard et al., 53 Okl. 515, 157 P. 106, 
l.. R. A. 1916A, 597; Curtis & Gartside Co. v. A&tna Life Ins. Co., 58 Okl. 470, 
160 P. 465. 

“Payment of the judgment was a condition precedent to plaintiff’s cause of 
action, and until that was done it was not damnified within the meaning of the 
policy; hence was not entitled to be indemnified.” Boling v. Ashbridge et al., 
supra. 

The decision in Boling vy. Ashbridge, 111 Okl. 66, 238 P. 421, is not decisive 
if the present controversy. 

“The true test therefore to determine when the cause of action accrued is 
to ascertain the time when plaintiff could first maintain his action to a successful 
result.” Broadwell vy. Board of Com’rs of Bryan County, 88 Okl. 147, 211 P. 1040, 
1042: Cornelius et al. v. Standard Royalties Co., 131 Okl. 112, 267 P. 838; Jeffers 
& Hackett v. Johnson, 21 N. J. Law, 73. ° 

Appellee insists now and insisted in prior litigation that insured “had it within 
her power to satisfy the judgment” before it became final on appeal. That had 
she satisfied the judgment by compromise or otherwise, by payment of money, 
the insurance company would have then been obligated to reimburse her up to 
the amount of $5,000, but the failure to create a legal liability against the insur- 
ance company then does not entitle appellant to additional damages now. 

This reasoning is at least doubtful. 

The policy provided: 

“Nor shall assured without the written consent of the company * * * settle 
any claim, except at his own cost.” : 

“The assured shall not voluntarily assume any liability.” 


It has been held that “the voluntary payment by assured of a judgment 
recovered against him, before the time for appealing has expired * * * was a 
‘settlement’ of the claim upon which the judgment was based within the meaning 
and effect of a condition in the policy * * * and released the casualty company.” 
Note 71 A. L. R. 1472; Kennelly v. London Guarantee & Accident Co., 184 App. 
Diy. 1, 171 N. Y. S. 423.. The decision to the contrary cited by appellee, Carthage 
Stone Co. v. Travelers’ Ins. Co., 186 Mo. App. 318, 172 S. W. 458, was reversed on 
appeal, 274 Mo. 537, 203 S. W. 822. See, also, Tiger River Pine Co. v. Maryland 
Cas. Co., 163 S. C. 229, 161 S. FE. 491; Boling v. Ashbridge, 111 Okl. 66, 238 P. 421; 
Brown & McCabe, Stevedores, Inc. v. London Guarantee & Accident Co. (D. C.) 
232 F. 298; Attleboro Mfg. Co. (C. C. A.) 240 F. 573: G. A. Stowers Furniture 
Co. y. American Indemnity Co. (Tex. Com. App.) 15 S.W.(2d) 544. 

It seems reasonable, in view of the contractual right reserved to appellee to 
conduct the litigation in defense of liability, and to make settlement that at the 
time the judgment for $20,000 was rendered in the trial court, the burden was 
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upon it to appeal from the judgment in the event it found probable grounds for 
reversal or to evidence its intention to pay to the extent of its liability. The 
appellant was fraught with much difficulty. If she voluntarily satisfied the 
judgment, there was danger of being impaled upon the provision of the policy 
which relieved the assured of liability in such event. If she did nothing, the 
judgment became final in full measure. 

The appellee then sought to coerce the appellant to assume a major portion 
of its liability, and this has been held to constitute bad faith. It is so irrespec- 
tive of whether the character of the policy of insurance is indemnity or liability. 
It may be stated as a rule of law that where an insurance company agrees to 
indemnify against loss from personal injury claims, conditioned upon insured’s 
surrendering to the insurance company control of investigations, adjustments of 
claims, and defenses of lawsuits, and where the insurance company does, pursuant 
‘o such contract, take control of such matters, a relationship arises between 
insured and insurer which imposes on the insurer the duty owing to the insured 
to exercise skill, care, and good faith to the end of saving the insured harmless, 
as contemplated by the contract to indemnify. The insurer must act honestly 
io effectually indemnify and save the insured harmless as it has contracted to 
do—to the extent, if necessary, that it must make whatever payment and 
settlement an honest judgment and discretion dictate, within the limits of the 
policy, and an abandonment of this duty to act subsequent to its assumption in 
part constituted bad faith. Maryland Cas. Co. vy. Cook-O’Brien Const. Co. (C. C. 
A.) 69 F.(2d) 462; American Mut. Liability Ins. Co. v. Cooper (C. C. A.) 61 
F.(2d)°' 446; Maryland Cas. Co. vy. Elmira Coal Co. (C. C. A.) 69 F.(2d) 616; 
Bartlett v. Travelers’ Ins. Co., 117 Conn. 147, 167 A. 180. Contra.: Rumford 
Falls Paper Co. v. Fidelity & Cas. Co., 92 Me. 574, 43 A. 503. 

Judgment reversed, and cause remanded, with directions to overrule the 
demurrer and proceed in conformity with the views herein expressed. 

McNeill, C. J., Osborn, V. C. J., and Bayless and Gibson, JJ., concur. 


DENLEY v. OREGON AUTOMOBILE INS. CO. 
Supreme Court of Oregon. July 9, 1935. 
47 Pacific Reporter (2d) 245. 
1. INSURANCE. 

County judge driving automobile, owned and insured by county, to secure work 
for unemployed woman living in county, held “additional assured” within automobile 
liability policy so as to entitle person injured by judge on such trip to recover under 
policy, notwithstanding policy provided that automobile was to be used by county 
health nurse. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Refusal of county judge, who injured party while driving county’s insured 
automobile, to answer questions of insurer’s attorney as to capacity in which he was 
using automobile when accident occurred, held not breach of co-operation and assist- 
ance provision of policy, so as to relieve insurer from liability to injured party, 
where accident was promptly reported and it was not claimed that judge had not 
furnished insurer with all information he had or could obtain concerning accident. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

In Banc. 

Appeal from Circuit Court, Clackamas County; George R. Bagley, Judge. 

Action by Richard Denley against the Oregon Automobile Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

W. H. Maguire, of Portland (Dey, Hampson & Nelson and R. R. Morris, all 
of Portland, on the brief), for appellant. 

Glenn R. Jack, of Oregon City, and Eugene Marsh, of McMinnville (Vinton & 
Marsh, of McMinnville, and Butler & Jack, of Oregon City, on the brief), for 
respondent. 

3AILEY, Justice. 


The plaintiff, Richard Denley, instituted this action to recover from the defend- 
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ant, Oregon Automobile Insurance Company, a corporation, the sum of $5,017.45, 
with interest thereon at the rate of 6 per cent. per annum from September 22, 1933, 
and the further sum of $500, attorneys’ fees. The action is based on a policy of 
casualty insurance issued by the defendant corporation to the county of Yamhill on 
a Pontiac automobile. The sum prayed for in the complaint, less attorneys’ fees, is 
the amount of a judgment recovered by this plaintiff against R. J. Kennedy, county 
judge of Yamhill county, for damages suffered by plaintiff in an automobile col- 
lision in which the said Kennedy was operating the Pontiac car covered by such 
insurance. 


Plaintiff bases his right to recover against the defendant on the ground that 
R. J. Kennedy, at the time the accident occurred, was a legal representative of 
Yamhill county and engaged in county business; that the insurance policy protected 
the county and its legal representatives against direct loss or damage resulting from 
accidents involving such legal representatives; that the judgment which he had 
recovered against Kennedy had not been paid; and that under the provisions of the 
policy he was given a right of action against the insurance company for the amount 
of such judgment. 


The defendant in its answer set forth two defenses: (1) That R. J. Kennedy 
and the board of county commissioners of Yamhill county did not render to the 
company “all co-operation and assistance” within their power in securing informa- 
tion and evidence in the defense of the action brought by Denley against Kennedy, 
and that they had concealed or misrepresented material facts relating to such acci- 
dents; and (2) that the coverage on the automobile was limited to it while being 
operated on the business of Yamhill county. 


At the trial it was stipulated that plaintiff had recovered judgment in the sum of 
$5,107.45 in his action against R. J. Kennedy, and the evidence is undisputed that 
this judgment had not been paid. It was further admitted that R. J. Kennedy was, 
at the time of the accident, county judge of Yamhill county, Or. Evidence was 
introduced to the effect that at the time of the accident no health nurse was in the 
employ of the county. 

The accident out of which this damage action arose occurred on July 6, 1933, 
in Clackamas county, Or. At that time Judge Kennedy was on his way to Oregon 
City, having with him in the Pontiac automobile Mrs. Verna Hagerty and her four 
year old daughter. Mrs. Hagerty lived at Carlton, Yamhill county, and was receiving 
aid from that county. She was trying to find work, had received information that 
employment might be had at Oregon City which would include a home for herseli 
and one of her children, and had requested Judge Kennedy to furnish transportation 
to Oregon City for her. 


After stopping at Carlton for Mrs. Hagerty and her child, Judge Kennedy pro- 
ceeded to Rex, in Yamhill county, to call on the Wilder family. A daughter of this 
family, Mrs. Edwards, with her three children had been living with the Wilders. 
Mrs. Edwards was receiving a widow’s pension, and Judge Kennedy's purpose in 
stopping to see her was to discuss having the Salvation Army home take care of 
the Edwards children, to enable her to obtain employment. When he reached the 
Wilder home, he found that Mrs. Edwards was absent, but he did discuss the matter 
with her mother. 

He then proceeded to Oregon City, but within about six miles of that place the 
accident occurred. Judge Kennedy immediately notified the agent of the insurance 
company about the accident. 

A few days thereafter complaint and summons were served on Judge Kennedy 
and action brought by plaintiff herein against him. The complaint and summons 
were sent to the insurance company, together with a report filled out on blank 
furnished by the insurance company. Later the attorney adjuster for the insurance 
company called on Judge Kennedy at McMinnville and obtained from him a signed, 
six-pege, typewritten report concerning the accident. 

The last paragraph of this report contained a statement that Judge Kennedy 
was, at the time of the accident, not engaged in county business but on business ot 
his own. He later contended that he had not carefully read the entire statement, 
and that when he discovered the notation as to the nature of the errand on which 
he was engaged when the collision occurred he notified the insurance company of 
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the error and furnished the company another report, in which he stated that he was 
on official business at the time of the accident. 


Considerable correspondence was had between Judge Kennedy and the attorneys 
for the insurance company. During this time the attorney adjuster and one of the 
regular attorneys for the insurance company called upon Judge Kennedy in his 
oftice at McMinnville, brought in the court reporter for that judicial district, and 
wanted to have the reporter make a complete report of his interrogation concerning 
the business on which he was engaged at the time of the accident, to determine 
whether it was official or not. Judge Kennedy on the advice of his attorneys, refused 
to undergo any such examination if it were to be taken down and transcribed, but 
did consent to answer any questions which might be put to him otherwise. He and 
his attorneys agreed, in addition, to furnish affidavits on any subject which might be 
requested by the insurance company. Question was not raised, then or at any later 
time, as to the giving of information by Judge Kennedy or the rendering of any 
other assistance in his power other than to comply with the request that he be 
examined before the court reporter as to the nature of the business in which he was 
engaged when the collision occurred. 

The cause was tried to the court and a jury, and the jury returned a general 
verdict in the sum of $5,107.45. It also answered, in the affirmative, the following 
interrogatories: (1) Was the Pontiac automobile driven by R. J. Kennedy at the 
time and place of the accident being used on the business of Yamhill county? (2) 
\Vas the automobile driven by Mr. Kennedy at the time and place of the accident 
heing used in the business of the health nurse of Yamhill county? Judgment was 
rendered on the verdict, and the defendant appeals. 

In its reply brief the appellant states: “The determination of the appeal has been 
narrowed to the answers to the questions : First: Did the policy issued by appellant 
cover the Pontiac automobile when being driven by one other than the health nurse 
of Yamhill county? Second: Did R. J. Kennedy, the driver of the automobile claim- 
ing coverage under the insurance policy, fail to render the co-operation required by 
the terms of the policy?” 

The policy of insurance on which this action is based is in part as follows: 

“Oregon Automobile Insurance Company * * * jin consideration of the 
warranties and the premiums hereinafter mentioned, does insure county of Yamhill, 
of MeMinville, Yamhill county, Oregon, and legal representatives, * * * against 
direct loss or damage from the perils insured against, as set forth herein and for 
which a premium is charged and coverage indicated in the following schedule: 
* Ed ok 

D. Property Damage—Limit $5,000 
E. Public Liability—Limits, 1 person $10,000; 1 accident, $20,000.” 

Under the heading “Warranties” are contained the following specifications : 
“The following are statements of facts known to and warranted by the assured 
to be true, and this policy is issued by the company relying on the truth thereof: 

“1, Assured’s occupation or business is Corporation. * * * 

5. The automobile described will be used By Health Nurse of Yamhill County. 

The automobile described herein will not be used for: (a) carrying pas- 

sengers for a consideration, or renting to others; (b) towing or propelling trailers 

or other vehicles used as trailers; (c) demonstrating or testing, nor in any work 

connected with a garage, repair shop, sales agency or service station, except as 
herein stated No Exceptions. 


. The automobile described herein is principally used in McMinnville, Oregon 
and vicinity.” 
The matters in italics are the typewritten insertions. 
On the third page, under the heading “General Conditions Relating to All 
aes and the Policy as a Whole,” are, among others, the following paragraphs: 
. The company shall not be liable under this policy for: (a) Accidents 
occurring while the automobile is being operated i in any race or speed contest, or by 
any person in violation of law as to age or in any event under the age of fourteen 
years, or while for any purpose other than as specified herein; * * * (c) While 
the automobile described herein is used as a public or livery conveyance for carry- 
ing passengers for compensation, or while being rented under contract or leased; 
* * (i) Accidents occurring while the automobiles described herein are being 
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operated, used or maintained beyond the limits of the United States of America, and 
Canada. 

“10, * * * Whenever requested by the company the assured shall aid in 
securing information, evidence, and the attendance of witnesses, in effecting settle- 
ments, and in prosecuting appeals. The assured shall at all times render to the 
company all co-operation and assistance within his power, except in a pecuniary 
way, * * = 

“11. Additional Assured. The insurance granted by clauses D and E shall apply 
to any person while riding in or legally operating any automobile described in the 
schedule of warranties, with the permission of the assured or of any adult member 
of assured’s household other than a chauffeur or domestic servant, also to any per- 
son, firm or corporation (except an automobile repair shop, garage, automobile 
sales agency or service station and the agents and employes thereof) for whom 
said automobile is being operated (which said person, firm or corporation shall be 
known hereunder as ‘Additional Assured’) in the same manner and under the same 
conditions as to the Assured; provided that any Additional Assured who is covered 
by valid and collectible insurance against a claim also covered hereby shall have no 
right of recovery under this policy. The insurance hereby granted to such Addi- 
tional Assured shall be subject to all the conditions and declarations of this policy, 
and said conditions and declarations shall apply to and be binding upon Additional 
\ssured in the same manner and to the same extent as to and upon the Assured. If 
an automobile covered by this policy is sold or transferred, the indemnity provided 
herein shall not extend to such purchaser or transferee, unless the interest in the 
policy is assigned in accordance with all the conditions relating to the manner of 
such transfer. 

“12. Bankruptey or insolvency of the assured shall not relieve the company of 
any of its obligations hereunder. If any person or his legal representatives shall 
obtain final judgment against the Assured hecause of any such injuries, and execu- 
tion thereon is returned unsatisfied by reason of bankruptcy, insolvency or any other 
cause, or if such judgment is not satisfied within thirty days after it is rendered, 
then such person or his legal representatives may proceed against the company to 
recover the amount of such judgment, either at law or in equity, but not exceeding 
the limit of this policy applicable thereto. * * * 

“15. Misrepresentations and Fraud. This entire policy shall be void if the 
assured or his agent has concealed or misrepresented any material fact or circum- 
stance concerning this insurance or the subject thereof; or in case of any fraud, 
attempted fraud, or false swearing by the assured touching any matter relating to 
this insurance or the subject thereof, whether before or after a loss.” 

In support of its contention that under the fifth paragraph of the warranties it 
is liable only in such cases as when the automobile covered by the insurance is 
being used by the health nurse of Yamhill county, the appellant has cited a number 
of authorities. These we shall briefly review. 


In Elder v. Federal Insurance Co., 213 Mass. 389, 100 N. E. 655, the insurance 
policy “warranted * * * that the automobile hereby insured” against loss or 
damage by fire “shall not be used for carrying passengers during the term of this 
policy, and in the event of the violation of this warranty this policy shall immedi- 
ately become null and void.” A son of the assured used the car, for compensation, 
to make “trips * * * for the accommodation of tourists and passengers,” and 
the court there held that such use of the automobile voided the policy. 

Peterson v. Universal Insurance Company, 53 Idaho, 11, 20 P.(2d) 1016, involved 
an insurance policy which contained a provision that the automobile described 
therein “is and will be used only for Private Pleasure.” It was there held that the 
use of the automobile for business purposes constituted a breach of the liability 
policy limiting the use of the automobile to pleasure purposes only, and denied 
recovery of indemnity from the insurer. 

In Mittet v. Home Insurance Company, 49 S. D. 319, 207 N. W. 49, 50, action 
was brought for the value of a car lost by theft. The policy of insurance provided 
that, “if the automobile described herein shall be used for carrying passengers for 
compensation, or rented or leased * * * during the term of this policy,” the 
contract of insurance should be null and void. The son of the insured took the car 
for the purpose of transporting a passenger to a distant town, and while he was 
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out of the car the passenger stole it. The court held that under the provision of 
the policy above quoted no recovery could be had. 


Drewek vy. Milwaukee Automobile Insurance Company, 207 Wis. 445, 240 N. W. 
881, concerned a policy in which the assured represented that their occupation was 
that of grocers and that “the above described automobile is used only for com- 
mercial purposes in business of assured.” The policy contained the provision also 
that the insurance company would not be liable for any loss or damage, “while 
any automobile insured herein is used * * * for any purpose not specified.” 
\t the time of the casualty an employee of the assured was using the truck after 
his regular working hours to “haul furniture, at the request of his friend, Drewek, 
for a friend of the latter.” Recovery against the insurance company was denied on 
the ground that the policy limited the use of the car to commercial purposes in 
business of the assured and that the employee of the assured was not so operating 
the automobile at the time of the accident. 

The Supreme Court the United States in Imperial Fire Insurance Company 

Coos County, 151 U. 452, 14S. Ct. 379, 38 L. Ed. 231, denied recovery on a 
fire insurance policy, which contained a condition that the “policy shall he void and 
of no effect, if, without notice to this company and permission therefor in writing 
indorsed hereon, * * * the premises shall be used or occupied so as to increase 
the risk * * * or the risk be increased * * * by any means within the 
knowledge or control of the assured, * * * or if mechanics are employed in 
building, altering, or repairing premises named herein.” Without written consent of 
the insurance company and without its knowledge, the assured did employ mechanics. 

Lucas v. Mueller, 183 Wis. 529, 198 N. W. 286, had to do with a policy which 
contained this stipulation: “The car will be used for pleasure only owner driving.” 
It was further stated in the policy: “The insured should be very careful not to 
deviate from the stated use because the occurrence of an accident while doing so is 
clearly not under this indemnity.” At the time of the injury complained of the car 
was being operated by another driver, and the court held that the limitation 
expressed in the policy precluded recovery, inasmuch as the car was being driven by 
one other than the owner at the time of the accident. 

In Enders v. Clarke, 43 Ohio App. 253, 183 N. E. 83, the motor vehicle was, at 
the time the accident occurred, being driven by one Stanley Bailey, rather than the 
customer who rented it. The contract of rental provided that the customer agreed 
not to permit the automobile to be driven by another, except his servant or employee 
while acting for him in the due course of his business, and that the indemnity pro 
vided by the owner should not inure to the benefit of the customer during any time 
when any of the provisions, conditions, and stipulations of the contract were being 
violated “by the customer or his servants or employees acting for him.” The trial 
court found that Bailey was in the service of Enders when the accident occurred, 
and gave judgment for Clarke, the injured plaintiff. When the judgment remained 
unsatisfied and action was brought against the insurance company, the Ohio Court 
of Appeals held that the judgment in the original case was res judicata of the issue 
‘that Bailey was in the service of Enders at the time,” and affirmed judgment. in 
favor of Clarke, the original plaintiff, and against the insurance company. Recovery 
was not denied, as indicated in appellant’s brief. 

Orient Insurance Company v. Van Zant-Bruce Drug Company, 50 Okl. 558, 151 
P. 323, is an instance of denial of recovery because of the carrying of passengers 
for compensation contrary to the express provisions of the policy of insurance. 

In Snyder v. National Union Indemnity Company (C. C. A.) 65 F.(2d) 844, 
Was expressly stipulated that the truck there involved should be used only in the 
business of Sam Holland, insured, as a merchant, including loading and unloading 
and incidental pleasure use by the family of the assured, “no exceptions.” At the 
time the Snyder child received his injuries he was riding on the truck owned by 
Holland and driven by the child’s father, who had not had permission from the 
assured to operate the truck. The court held that the injured child was not a member 
of the family of the assured and that the insurance did not cover the use of the 
truck to which it was being put, at the time of the accident. 

In Wood v. American Automobile Insurance Company, 109 Kan. 801, 202 P. 8&2, 
action on a policy against loss of an automobile by theft was brought to recover the 

value of a car stolen. The insurance policy provided that any change in the owner- 
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ship or interest of the assured or the use of the automobile for transportation of 
passengers for hire would immediately terminate the policy. The court found that 
there had been a change of ownership of the automobile and that the car was being 
used for transportation of passengers for hire. Recovery was therefore denied. 


“In addition to the foregoing cases, the appellant has cited Vance on Insurance 
(2d Ed.) pp. 387 and 392; Richards on Insurance (4th Ed.) pp. 143 and 147. Many 
of the decisions relied upon by appellant were cases in which the policy of insurance 
provided that for violation of certain clauses therein the insurance would be ter- 
minated or rendered void. Others involved policies which provided expressly that 
the automobile should be used for certain definite purposes and none other. 


In the case at bar it is necessary to construe the entire policy of insurance to 
determine whether or not the insurance on the car was limited to the period of its 
use by the health nurse exclusively. The policy does not state that the car shall be 
used only by the health nurse. The sixth paragraph of the warranties, however, 
expressly provides that the car shall not be used for certain designated purposes. 
There is no contention that the automobile had been, or was at the time of the 
accident being, used contrary to the prohibition contained in this latter paragraph. 

Under the “additional assured” clause of the policy, paragraph 11 above quoted, 
it is expressly provided that the coverage shall include any person while riding in or 
legally operating the automobile with the permission of the assured. We have the 
further fact that the policy insures Yamhill county “and legal representatives.” 
Judge Kennedy was, at the time of the accident, an officer of the county and its 
legal representative. 

[1] It is contended by the appellant that, if any effect whatever be given the 
“additional assured” clause, it would render meaningless the clause in the policy 
relating to the health nurse, and that full effect cannot be given to both of these 
provisions. It is true that the construction of the policy urged by appellant, to wit, 
that the use of the car is limited solely to the health nurse, cannot be given effect 
unless the “additional assured” clause be entirely ignored. The Pontiac car was, as 
the testimony shows, being used principally by the health nurse at the time the 
policy was written, and, had it been the intention of the parties to limit recovery 
to such use only, more apt and definite wording would undoubtedly have been 
employed. When the entire policy of insurance is construed, as indeed it must be, it 
is obvious that the interpretation contended for by the appellant is too narrow, and 
that the policy does cover use of the insured car by the legal representatives of 
Yamhill county, of whom Judge Kennedy was one. That he was, at the time of the 
mishap, engaged in the performance of his official duties, has been affirmatively 
decided by the jury’s verdict. 

In the following cases the court in construing a policy of insurance gave effect 
to conditions similar to the above “additional assured” clause: Dickinson v. Mary- 
land Casualty Company, 101 Conn. 369, 125 A. 866, 41 A. L. R. 500; Maryland Cas- 
ualty Company v. Ronan (C. C. A.) 37 F.(2d) 449, 72 A. L. R. 1360; Odden v. 
Union Indemnity Company, 156 Wash. 10, 286 P. 59, 72 A. L. R. 1363; Stovall v. 
New York Indemnity Company, 157 Tenn. 301, 8 S.W.(2d) 473, 72 A. L. R. 1368. 
All these cases have placed a liberal construction on policies containing such clauses. 
The authorities cited by the appellant are not directly in point on the question here 
at bar and construe provisions of insurance policies differing materially from the 
policy before us. Few, if any, of such cases contain the “additional assured” clause 
in the policy involved. 

We have also the practical construction placed on this policy by the insurance 
company itself. In all the correspondence between Judge Kennedy and the company 
no contention was made by the company or its attorneys that the policy limited the 
use of the automobile to that by the health nurse. In their numerous letters to Judge 
Kennedy, the attorneys for the company were insisting that their client was not liable, 
because, as they asserted, Judge Kennedy had not been engaged in official business 
when the collision occurred. The defense that the use of the automobile was, under 
the provisions of the policy, limited to the health nurse, appears to have’ been relied 
upon by the insurance company for the first time after the institution of this action. 

The insurance policy involved in this litigation also contained a provision relat- 
ing to bankruptcy or insolvency of the assured, which was inserted in order to pro- 
tect persons injured by the insured automobile. See, in this connection, Dickinson v. 
Maryland Casualty Company, supra, and Stovall v. New York Indemnity Company, 
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supra. Section 46-143, Oregon Code 1930, requires the inclusion of such a provision 
in all insurance policies of this kind. The purpose of the Legislature in passing this 
law undoubtedly was to afford as full protection as possible against damage caused 
by motor vehicles. 

[2] The other question raised by appellant has to do with whether or not Judge 
Kennedy failed to furnish to the insurance company the information required of 
him under the provisions of the policy relating to reporting any accident. This 
question was submitted to the jury under proper instructions, and it found against 
the appellant’s contention. There is not even a suggestion on the part of appellant 
that Judge Kennedy failed in any particular to furnish all the information he had, 
or could obtain, relative to the accident in which plaintiff was injured. The basis of 
the charge is that he would not consent to be questioned by the attorneys for the 
company before the court reporter concerning the capacity in which he had been 
using the automobile. We cannot say as a matter of law that the refusal of Judge 
Kennedy to submit to an inquisitorial examination at the hands of the attorneys for 
the insurance company as to whether he was operating the car on his own private 
business or on county business, under the facts in the case, was a breach of the 
terms of the insurance policy. In the case of Allegretto v. Oregon Automobile Insur- 
ance Company, 140 Or. 538, 13 P.(2d) 647, cited by appellant on this point, the 
assured falsely represented that one Akre was driving the automobile at the time of 
the accident, while as a matter of fact it was being driven by the insured himself. 
The answer was first filed on the assumption that Akre was the driver of the auto- 
mobile when the casualty occurred. Later an amended answer was filed showing the 
true facts. This court held that according to the evidence in the case there had been 
false swearing, which relieved the insurance company from liability. 

As we find no error in the record before us, the judgment appealed from is 
affirmed. 

Campbell, C. J., not sitting. 


CONCORI]) CASUALTY & SURETY CO. v. HEMPHILL et al. 

\ppeal of CONTAINER CORPORATION OF AMERICA. 
iaeeane Court of Pennsylvania. March 25, 1935. 

177 Atlantic Reporter 781. 

INSURANCE. 

Where truckman contracted to haul corporation’s merchandise and to procure 
indemnity insurance on trucks, and policies, approved by corporation, indemnified 
corporation as well as truckman, corporation held liable for earned premiums not- 
withstanding knowledge of insurer’s agent that truckman 
corporation, was liable for premiums 

(For other cases, see Insurance, Dec. Dig. § 182.) 

Appeal No. 365, January term, 1934, from judgment of Court of Common Pleas 
No. 4, Philadelphia County: Thomas D. Finletter, President Judge. 

Assumpsit on a case stated by the Concord Casualty & Surety Company against 

P. Hemphill and the Container Corporation of America, to recover the sum of 
7,705.37 claimed as premiums on policies of automobile indemnity insurance. 
a judgment for plaintiff against the last-named defendant for the full 
claimed, together with interest, such defendant appeals. 

Affirmed. 


Argued before Frazer, C. J., and Simpson, Schaffer, Maxey, Drew, and Linn 


, under his contract with 


From 
amount 


i] 

Edward J. Kirchner, Frank J. Strassner, Jr., and Kirchner, Mitchell & White, 
all of Philadelphia, for appellant. 

Swartz, Campbell & Henry and Herbert A. Barton, all of Philadelphia, 
appellee. 

Per Curiam. 

Plaintiff brought an action of assumpsit on a case stated to recover the sum 
of $7,705.37 claimed to be owing as premiums on four policies of automobile indem- 
nity insurance. Defendants were Robert P. Hemphill and Container Corporation 
of America. The former was not served, being a resident of the state of New 
Jersey at the time of and since the issuance of the writ. The corporation was 
properly served and caused an appearance to be entered in its behalf. The court 
helow sustained the claim against Container Corporation and entered judgment 


for 
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against it for the full amount claimed, together with interest from August 19, 1931. 
From that action the present appeal was taken. 

At the time of the events giving rise to this suit, Hamphill was a party to an 
agreement with Container Corporation of America, under the terms of which the 
former was to haul merchandise of the corporation in its trucks, and as a pro- 
tection against liability arising from accidents it was provided that Hemphill should 
“procure and keep in force indemnity insurance on the trucks * * * with minimum 
limits of $20,000 to $30,000 on liability insurance and $2,000 limits on property dam- 
age insurance.” A further clause set forth that “the policies of insurance shall be 
endorsed to indemnify the Container Corporation as well as Hemphill.” Both par- 
ties agree that Hamphill, in his relations with Container Corporation, was an inde- 
pendent contractor. In pursuance of the terms of the agreement, he obtained the 
required insurance for his trucks; the policies being issued by the Concord Cas- 
ualty & Surety Company through its authorized agent James A. Andrew. Prior 
to the issuance of the policies, however, Container Corporation made written 
request of Andrew to be included as one of the assureds in all policies covering 
Hemphill’s trucks. Accordingly, the policies were drawn to insure “Robert P. 
Hemphill and/or Container Corporation of America, as their respective interests 
may appear.” 

The original policies, two in number, were issued December 3, 1930. They 
remained in force until March 31, 1931, at which time they were canceled at Hemp- 
hill’s request and replaced by two others, issued by the same company, in which 
the iimit of liability was increased from $30,000 to $50,000 in respect to any one 
accident resulting in bodily injuries to, or the death of, more than one person. As 
no payments were made by Hemphill on account of the premiums, the policies were 
canceled on June 22, 1931, and on August 19, 1931, demand for payment of thx 
earned premiums was made upon Container Corporation. The action is resisted 
by appellant on the ground that there was no agreement, express or implied, by 
Container Corporation to pay the premiums, and that at the time the policies wer¢ 
ordered from Andrew, he was told by Hemphill of the terms of the latter’s con- 
tract with Container Corporation, and with full knowledge of this fact ordered the 
policies on the credit of Hemphill alone. 

We agree with the court below that, under the state of facts presented by this 
record, the defense is insufficient to prevent judgment. This is not the case of a 
third party beneficiary in an insurance contract, who would, of course, not be liabk 
for the premium on a policy issued without his knowledge or consent. On the 
contrary, it is a situation in which appellant, at its own request, was made a named 
insured in the policies. It is a significant fact, indicating the interest of Container 
Corporation in obtaining the desired coverage, that subsequent to the issuance of 
both sets of policies, appellant requested that they be sent to it for inspection and 
approval. This was done in both instances. 

It is of no moment that Hemphill, under his contract with appellant, was liable 
for the premiums. Plaintiff was not a party to this arrangement and cannot be 
bound by it. Nor is it of importance that Andrew knew of the agreement between 
Hemphill and appellant. He had no authority to issue policies insuring two parties 
under an agreement to look to but one for payment, and in fact, this was not done, 
for it nowhere appears that plaintiff waived any right to obtain compensation for 
premiums from Container Corporation. Appellant secured the benefit of the pol- 
icies while they were in force and cannot be heard to complain of being obliged to 
pay for that advantage now. 

Judgment affirmed. 


HICKLIN v. STATE FARM MUT. AUTOMOBILE INS. CO. No. 14102 
Supreme Court of South Carolina. July 2, 1935. 
180 Southeastern Reporter 666. 
1. INSURANCE. 

Nonsuit held proper, where evidence showed that there was no contract of 
automobile liability insurance between insurer and plaintiff who, on receipt of pol- 
icy covering automobile, notified insurer that he did not want the insurance which 
failed to cover several trucks under agreement with insurer’s agent. 

\ “contract” is the meeting of two minds; it involves an offer and 
acceptance, and it must bind both parties; its essentials are a person able 
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to contract, a person able to be contracted with, a thing to be contracted 

for a good and sufficient consideration, clear and explicit words to express 

the contract, and the assent of both the contracting parties. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

2. INSURANCE. 

If insured accepted automobile liability policy which provided that either party 
could cancel it by written notice, and thereafter demanded cancellation thereof, and 
insurer canceled policy and failed to return unearned premium, then relationship 
hetween parties was that of debtor and creditor, and policy did not remain in force 
until such time as moneys of insured held in hand by insurer would pay premium, 
or until policy expired by its own limitation. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

Appeal from Common Pleas Circuit Court of Richland County; M. S. Whaley, 
County Judge. 

Suit by M. D. Hicklin against the State Farm Mutual Automobile Insurance 
Company. From an order of nonsuit, plaintiff appeals. 

Affirmed. 

James H. Fowles and C. T. Graydon, both of Columbia, for appellant. 

Thomas, Lumpkin & Cain, of Columbia, for respondent. 

Baker, Justice. 

The complaint of appellant alleges that on September 14, 1933, respondent 
delivered to him its policy of insurance whereby it insured appellant against liabil- 
ity for personal injuries inflicted from accident in the use and operation of appell- 
ant’s Chevrolet sedan, until March 14, 1934, and that appellant had paid respondent 
the premium demanded therefor, and that respondent still retained more than 
enough to cover that premium. The complaint further alleges that on February 17, 
1934, the plaintiff was operating his automobile and had an accident in which two 
pedestrians were injured, and on account of his liability therefor plaintiff had been 
forced to pay and incur debts in the sum of $1,500 for medical, surgical, and hos- 
pital expenses, and loss of time by the two persons injured, in addition to attorneys’ 
fees in handling the compromise and litigation of the case, and that this liabikty 
vas one of the perils insured by the policy issued him by respondent; that prompt 
notice of the accident had been given respondent, and that it refused to assume any 
responsibility and denied all liability therefor. 

The respondent admitted that appellant made application to it for a policy of 
insurance insuring appellant against liability for personal injuries inflicted by acci- 
dent in the use and operation of, among other vehicles, the Chevrolet sedan refer- 
red to in appellant’s complaint, and that it issued and delivered to appellant its pol- 
icy for the said Chevrolet sedan, but in effect denied all other allegations of plain- 
tiff's complaint. It further answered and alleged that upon request and demand in 
writing by appellant, it canceled the policy of insurance which had been issued, and 
returned to appellant the amount of premiums paid on same, and the policy was 
therefore null, void, and of no effect prior to the accident for which appellant 
claimed reimbursement. 

Upon a trial of the case, respondent denied liability primarily on the ground 
that the policy in question had been canceled at appellant’s request long prior to 
the date of the accident; secondly, on the ground that in any event the respondent 
would be liable only where the liability of the plaintiff had been fixed by law; 
thirdly, that appellant was not legally responsible for the accident; and, fourthly, 
that the only relationship existing between the parties at the time of the accident 
was that of debtor and creditor. At the conclusion of the testimony for appellant, 
respondent made a motion for a nonsuit on the above-stated grounds, and the mo- 
tion was granted, but not on any of the said four grounds. The court based its 
order of nonsuit on the fact that there had never been a contract between the par- 
ties, as shown by the testimony of and for the appellant, and that therefore there 
could be no recovery. 

There is no exception hased on this ruling of the trial court, and in the briefs 
filed by the attorneys for appellant and attorneys for respondent neither consider 
this as one of the questions involved in the case, but in fairness to the trial judge 
this court feels that this phase of the case should be passed upon by it. 

[1] The testimony of appellant and the exhibits put in evidence by him show 
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briefly the following: On September 5, 1933, a Mr. Brady, local agent for respond- 
ent at Columbia, S. C., solicited the liability insurance on six motortrucks and one 
Chevrolet sedan. Respondent is a mutual insurance company, and charged a mem- 
hership fee of $5 per motor vehicle. Appellant agreed to insure with respondent 
company upon the understanding that respondent would write insurance on all of 
his motor vehicles, and thereupon paid to Brady, the agent of respondent, a mem- 
bership fee of $35, that is, $5 per motor vehicle, and also gave him a check to be 
cashed immediately and which was cashed, and some postdated checks or drafts 
covering the premiums on said trucks and Chevrolet sedan. (At some other time 
another application was made for insurance on a Chevrolet coach also owned by 
appellant, and although respondent claims to have issued a policy for this coach, 
and mailed same to appellant, appellant denied throughout the trial and at al! 
other times that he had ever received this policy, and it is unnecessary to again 
tefer to the policy on the coach for the purpose of deciding this case.) 

Separate applications were made for each motorvehicle, but according to 
appellant’s testimony, unless he could get insurance on all of his vehicles in one 
insurance company, he didn’t want any, and that was the agreement he had with 
Brady, the agent of respondent, at the time the applications were signed. 

In October, 1933, respondent sent appellant the policy, which is the basis of 
this suit, covering the Chevrolet sedan, and advised him that they would not write 
the insurance on the trucks, and upon receipt of this communication appellant 
immediately notified respondent that he did not want the insurance and demanded 
a return of his money, and from October until January appellant continued to 
demand a return of his money and a cancellation of the policy respondent had 
written on his Chevrolet sedan. Finally, on January 12, 1934, respondent, in compli- 
ance with the request of appellant, canceled the policy in question as of the date 
it was written, and sent appellant check which he cashed for all moneys which he 
had paid to it, except the $35 membership fee which had been paid to its agent, 
Brady, but stated, in the communication which actually conveyed its check to 
appellant, that its agent, Mr. Brady, was prepared to return him the $35, and he 
could collect same from Mr. Brady, closing its letter as follows: “If there is any- 
thing else about this situation that is not entirely clear to you, please feel free to 
write us.” 

The testimony shows that appellant talked to Brady in reference to the refund 
to him of the $35 membership fee, as shown by the testimony immediately follow- 
ing (quoting) : 

“Q. Now, Mr. Hicklin, is it not a fact that Mr. Brady acknowledged to you 
that he owed you $35.00? A. Mr. Brady, as the company agent. 

“Q. Hasn’t he told you continuously that he was the one that owed you the 
$35.00 that you claimed a refund on? A. When I got that receipt I got it from 
the State Farm Mutual, not Mr. Brady. I could have given him a check and had 
the check as a receipt, but I didn’t do that. 


“Q. Isn't it a fact that Mr. Brady informed you that he was the person that 
owed you the $35.00? A. Yes, he said he owed it to me, but it is the company’s 
receipt. He said he was going to pay me several times. 

“Q. He told you the reason he could not pay you was because he didn’t have 
the money, didn’t he? A. No, that is the reason I have the company’s receipt. I 
didn’t want to take an individual’s receipt. 


“Q. I am talking about January, 1934, long after that receipt you are talking 
about. You and Mr. Brady discussed the question of getting your money back? 
\. Yes, he discussed it quite a little bit. 

“Q. He told you he could not pay you because he was broke. He was out of 
funds? A. IT don’t remember each conversation that we had. We discussed it a 
good little bit. 

“Q. It is a fact that he told you that he had gotten that $35.00 and he had 
spent it and he would give it back to you as soon as he could get hold of some 
money? A. I couldn’t swear that. I don’t remember. 

“Q. It he testified to that, you wouldn’t deny it? A. No, I wouldn’t deny it, 
but I would not admit it, not until I think about it. : 


“Q. After January, after this insurance was terminated, before February 17th, 
how many times did you talk to Mr. Brady? <A. I don’t know. I know T tried to 
get in touch with him several times. 
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“Q. And when you did get in touch with him, isn’t it a fact that he told vou 
that the reason he could not pay you was because he didn’t have the money? A, 
| don’t remember that he did. 

“Q. What excuse did he give you about paying you? A. I don’t know that I 
ever got in touch with him. I tried. 

“Q. Do you mean to say that you did not talk with him? <A. If I did, I don’ 
remember to talking to him over the telephone. I might have talked to him. I 
don’t remember it right now. 


“Q. At the time you gave him $35.00 that was to cover other membership for 
other cars? A. Yes, trucks and this car we are talking about now.” 

Brady never did pay appellant the $35, and respondent heard nothing further 
from appellant until on February 20, 1934, when he wrote Brady, as agent of 
respondent, advising that on February 17 he had been in an accident and as a 
result thereof two people were in the Columbia Hospital on account of injuries 
sustained in said accident. Respondent declined to assume any liability under its 
policy, and appellant, although the testimony shows was without negligence in the 
matter, proceeded to obligate himself to pay, on account of the injuries to the two 
people, sums aggregating $1,200 to $1,500, the major portion of which he actually 
paid. He was never sued or threatened with suit. 

As hereinbefore stated, under the testimony adduced upon the trial, the trial 
judge on motion for a nonsuit held that there had never been a contract between 
appellant and respondent, and that the relation of debtor and creditor was all that 
had been revealed, if that, as between appellant and respondent. 

“A contract is the meeting of two minds. It involves an offer and acceptance, 
and it must bind both parties. The essentials of a contract are said to be a per- 
son able to contract, a person able to be contracted with, a thing to be contracted 
for, a good and sufficient consideration, clear and explicit words to express the 
contract, and the assent of both the contracting parties. (Italics added). Dur- 
lacher v. Frazer, 8 Wyo. 58, 55 P. 306, 309, 80 Am. St. Rep. 918; Haney v. Caldwell, 
43 Ark. 184, 189; Komp v. Raymond, 175 N. Y. 102, 67 N. E. 113, 115; Bristol v. 
Mente, 79 App. Div. 67, 80 N. Y. S. 52, 55.” 

The testimony of appellant clearly shows that there was never a meeting of 
the minds of the parties to the contract and that appellant refused to assent to 
the contract of respondent sent him, and therefore the contract (policy) was never 
in effect. When this appeared on the trial of the case, the trial judge recognized 
his duty to order a nonsuit for this reason, although this defense had not been 
pleaded and the motion for nonsuit was not based on this ground. 

{2] But suppose appellant had accepted the policy written on his Chevrolet 
sedan and thereafter becoming dissatisfied demanded a cancellation thereof, and 
upon his demand of cancellation respondent canceled the policy and failed to 
return the unearned premium, could it be said that the policy would remain in 
force until such time as moneys of appellant held in hand by respondent would 
pay the premium, or until the policy expired by its own limitation? Clearly the 
only relationship which would exist following the demand of the insured that 
the policy be canceled and the cancellation of the policy by the insurer would be 
that of debtor and creditor, certainly after notice to the insured of the cancella- 
tion of the policy. This is a very different situation from the insurer desiring 
to cancel the policy. In the latter instance the insurer is bound to refund all 
unearned premiums in hand paid as a consideration for the policy before it is 
canceled and void. The cases cited in the brief of appellant’s counsel on this 
subject are all cases where the insurer desired the cancellation, and not applicable 
to the case at bar. 

The policy introduced at the trial provided that either the insured or insurer 
vould cancel same by written notice, and this was the method used by appellant 
to cancel the policy and disclaim any contract of insurance with respondent. 

The case of Johnson & Troud v. Rhode Island Ins. Co., 174 N. C. 201, 93 S. E. 
735, a North Carolina case, was an action to recover on two tornado insurance 
policies. The defendant admitted issuing the policies in question and the amount 

t damage done by the storm, but refused payment on the ground that at the 
time of the storm such policies were no longer in force, having been canceled at 
plaintiff's request. The testimony offered by defendant tended to show that 
previous to the storm the plaintiff had requested of defendant's agent that he 
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cancel the policy and later reiterated this demand, and that cancellation was 
entered on the books of defendant company three or four days before the storm. 
The court approved a charge to the jury in the following language: “I charge 
you, gentlemen of the jury, that all that is required for the cancellation of the 
policy and the immediate termination of the insurance is a request from the 
insured to the insurer, and as soon as received the cancellation takes effect at 
once. The assent of the insured [insurer?] is not required. That while it takes 
two to make a contract, in the cancellation of policies, one of the parties to the 
contract may end it, if the contract itself. so provides. I charge you further 
that a request upon the part of the insured to the insured’s agent to cancel the 
policy operates as a cancellation upon the instant that such request is made 
(even if the insurer absolutely refuses to permit it to be done).” The court then 
states: 

“This position is directly approved in Roberta Manufacturing Co. v. Assur- 
ance Co., 161 N. C. 88, 76 S. E. 865, as to policies issued in standard form or 
containing this or equivalent stipulation for cancellation on request of the insured. 
Without such provision, the ordinary rule is that, in contract of insurance, as 
in other cases, there can only be a cancellation by agreement on the mutual 
assent of the parties (Waters v. Annuity Co., 144 N. C. 663, 57 S. E. 437 [13 
I. R. A. (N. S.) 805]); but the question in the present case is controlled by the 
express stipulation that the action of the insured, making direct request, shall 
suffice. And if this request was made there would be no significance in the 
fact that, after the loss occurred, the company, in making a remittance for the 
unearned premium, retained an amount sufficient at the annual rate to have 
carried the policy beyond the date of such loss. The company insists that the 
amount is strictly correct as the rate is higher for the shorter period, the policy 
having been in fact canceled or abrogated pursuant to the contract stipulation. 
Even if the amount retained by the company was too much, this would only be a 
matter of adjustment between them as to the sum actually due, and would have 
no effect on the continued existence of the policy. 

“Nor is there merit in the suggestion that the policies themselves were not 
in fact surrendered or actually canceled as a direct request to cancel by the 
‘insured to the company or its proper agent is held sufficient to abrogate the 
contract. Roberta Manufacturing Co. vy. Assurance Co., supra.” 

See, also, the cases of Roberta Manufacturing Company v. Royal Exchange 
\ssur. Co., 161 N. C. 88, 76 S. E. 865, a North Carolina case, and cases cited 
therein; and Webb v. Granite State Fire Ins. Co., 164 Mich. 139, 120 N. W. 19, 

For the reasons above stated, the order of the trial judge granting a nonsuit 
is affirmed. 

Stabler, C. J., and Carter, Bonham, and Fishburne, JJ., concur. 


SPRINGFIELD FIRE & MARINE INS. CO. v. DEL RIO WOOL & 
MOHAIR CO. No. 9561. 
Court of Civil Appeals of Texas. San Antonio. April 10, 1935. 
Rehearing Denied May 1, 1935. 
81 Southwestern Reporter (2d) 826. 
1. INSURANCE. 

Where shipper, carrier, and carrier’s indemnity insurer agreed on payment 
of certain sum to shipper in settlement of loss covered by policy, but indemnity 
insurer's local agent procured carrier’s indorsement of check and converted 
proceeds without mailing check to shipper as instructed by indemnity insurer, 
indemnity insurer /ie/d liable to shipper on contract of settlement. 

(For other cases, see Insurance, Dec. Dig. § 434.) 


Appeal from District Court, Val Verde County; Brian Montague, Judge. 

Suit by the Del Rio Wool & Mohair Company against the Springfield Fire 
& Marine Insurance Company. From a judgment for plaintiff, defendant 
appeals. 

Affirmed. 

T. M. West, Frank B. Buchanan, and Nat L. Hardy, all of San Antonio, and 
Wilburn Barcus, of Big Spring, for appellant. 

John J. Foster, of Del Rio, for appellee. 

Bicxett, Chief Justice. 





Auto. | Springfield Fire & Marine Ins. Co. v. Del 1367 
Rio Wool & Mohair Co. 


This is an appeal by the Springfield Fire & Marine Insurance Company, 
appellant, from a judgment for the sum of $704.64 and interest in favor of Del 
Rio Wool & Mohair Company, appellee, upon a motortruck cargo policy of 
indemnity insurance issued to J. W. Bonner. 

Certain wool, the property of appellee, while being transported by motortruck 
by Bonner, was lost by the overturning of the truck in the flood waters of the 
Nueces river near Uvalde on June 30, 1932. The policy covered such contingen- 
cies or perils as those causing the loss of the wool. Appellant through an 
adjuster negotiated a settlement of the claim under the policy; and appellee 
executed and delivered to appellant a release reciting payment to appellant by 
ippellee of the sum agreed upon. Appellant's adjuster sent the settlement check 
io appellant’s local agent. This agent, having obtained the indorsement of 
Bonner, the payee, upon the check, did not mail it to appellee, as he stated his 
company instructed him to do, but cashed it himself and embezzled the proceeds. 

A shipper, a carrier, and the carrier’s indemnity insurer having agreed upon 
payment of a certain sum to the shipper in settlement of a loss covered by the 
policy, the cause of action of the shipper against the insurer is upon the contract 
of settlement. Corsicana Warehouse Co. y. North River Insurance Co. (Tex. 
Com. App.) 288 S. W. 137. 

Therefore, the question as to the propriety of the joinder of the insurer as a 
»arty defendant, as was condemned by this court in Cannonball Motor Freight 
Lines v. Grasso (Tex. Civ. App.) 59 S.W.(2d) 337, is beside the mark. 

[1] Irrespective of whether appellant’s local agent acted within or beyond 
the apparent scope of his authority, appellant has not performed the settlement 
agreement under which appellant was obligated to pay the agreed sum to appellee. 

All of appellant’s assignments and propositions are overruled. 

The judgment of the district court is affirmed. 
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CASUALTY 


PALACINE OIL CO. v. COMMERCIAL CASUALTY INS. CO., 
NEWARK, N. J. No. 1069. 
Circuit Court of Appeals, Tenth Circuit. Jan. 30, 1935. 
75 Federal Reporter (2d) 20. 
1. INSURANCE. 


In liability indemnity insurance policy, provision requiring assured to give 
“immediate” notice of accident must be given liberal construction, and will be 
construed to mean “within reasonable time.” 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

2. INSURANCE. 

Under liability indemnity policy, notice to insurer on August 5, of accident 
eceurring June 28, jield not sufficient compliance with provision requiring 
“immediate” notice, since under such circumstances assured did not exercise 
reasonable diligence in giving notice, notwithstanding assured, after investiga- 
tion, believed that no claims would be made against it as a result of accident. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

Appeal from the United States District Court for the Eastern District of 
Oklahoma; Robert Ll. Williams, Judge. 

Action by the Palacine Oil Company against the Commercial Casualty Insur- 
ance Company, Newark, N. J. From an adverse judgment, plaintiff appeals. 

Affirmed. 

George N. Otey, of Ardmore, Okl., for appellant. 

Philip N. Landa, of Tulsa, Okl. (Hal Crouch, of Tulsa, Okl., on the brief), 
for appellee. 

Before Lewis and Phillips, Circuit Judges, and Johnson, District Judge. 

Jounson, District Judge. 

The Palacine Oil Company, appellant, brought suit upon an insurance policy 
in which the Commercial Casualty Insurance Company, appellee, agreed to 
indemnify appellant from July 28, 1924, to July 28, 1925, against loss— 

“By reason of the liability imposed by law upon the Assured for damages on 
account of bodily injuries, and/or death, accidentally suffered or alleged to have 
been suffered by any person or persons, not employed by the Assured, by reason 
of the business described and conducted at the locations named in said Warran- 
ties whether said injuries or death are accidentally suffered at the locations 
named or elsewhere. 

‘The Company's liability for loss, as defined above, on account of an accident 
resulting in bodily injuries and/or death to one person is limited to Five Thousand 
Dollars ($5,000).); and subject to the same limit for each person, the Company’s 
total liability for loss on account of any one accident resulting in bodily injuries 
and/or death to more than one person is limited to Ten Thousand Dollars 
($10,000.). 

“Second: In addition to the above limits, the Company will, however, agree 
to pay the expense of litigation and all costs taxed against the Assured in any 
legal proceedings defended by the Company, and the interest accruing after entry 
of any judgment upon such part thereof as shall not be in excess of said limits.” 

The policy also contained the following provision: 

“D. Reporting Accidents, Losses and Claims. 

“The Assured, upon the occurrence of an accident, shall give immediate 
written notice thereof to the Company with the fullest information obtainable. 
He shall give like notice with full particulars of any claim made on account of 
such accident. If, thereafter, any suit or other proceeding is instituted against 
the Assured, he shall immediately forward to the Company every summons, 
notice or other process served upon him. Nothing elsewhere contained in this 
Policy shall relieve the Assured of his obligations to the Company with respect 
to notice as herein imposed upon him.” 

At the conclusion of the trial in the court below, both parties moved the 
court to direct the jury to return a verdict in its favor. Later and before the 
submission of the case to the jury, it was: stipulated by the parties in open court 
and entered of record that the jury might be discharged and the case submitted 
to the court for decision. Each of the parties thereupon in effect moved the 
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court for a declaration of law in its favor. The court later granted the motion 
f appellee and denied the motion of appellant, to which rulings exceptions were 
taken by appellant. The court made special findings in which it expressly 
declined to pass upon the issue presented by the pleadings and the proof as to 
whether the accident involved in the litigation was covered by the policy, and 
in this review we do not find it necessary to consider that question. 


_ It appears from the evidence in the case that R. C. Philpot during the life 
of the policy was operating a gasoline filling station at Cade, Okl., on premises 
upon which was a well or cistern located about 65 feet from the gasoline tank 
and pump being used by Philpot in his business. With respect to the premises, 
the accident, and subsequent events, the trial court in its findings and conclusions 
made the following summary: 


“At the time of the issuance of said policy of insurance and at all times there- 
after plaintiff (appellant here) was engaged in the wholesale and retail marketing 
of gasoline, by selling some of its gasoline at wholesale prices to gasoline stations 
yperated by others and some of its gasoline at retail prices direct to consumers 
from gasoline stations owned and operated by plaintiff. On or about June 30, 
1925, plaintiff sold gasoline at wholesale prices to one R. C. Philpot, of Cade, 
Oklahoma, who owned and operated a gasoline station. In connection with the 
yperation of said gasoline station by R. C. Philpot and the sale of gasoline to 
him, plaintiff loaned to the said R. C. Philpot and installed in R. C, Philpot’s 
gasoline station, an underground storage gasoline tank and a ten gallon gasoline 
pump. * * * On June 30, 1925, a thirteen year old daughter of R. C. Philpot 
threw a lighted match into the well or cistern, igniting the gasoline fumes or 
vapors, (therein) causing an explosion and injuring this girl and a boy by the 
name of Akins. On the same date, towit: June 30, 1925, plaintiff herein was 
notified of the explosion and resulting injuries. T. E. Garrison, treasurer of 
plaintiff, went to the scene of the accident and was requested to remove the 
underground storage tank and pump, installed by plaintiff at R. C. Philpot’s 
station. On July 2, 1925, plaintiff did remove the storage tank and gasoline 
pump and found a leak in the pipe leading from the underground storage tank 
to the pump, * * * and also found a quantity of gasoline accumulated under the 
storage tank on (in) the ground. On July 2, 1925, after removing its underground 
storage tank and pump and after finding this leak and the accumulated gasoline 
under the underground storage tank, plaintiff, through Mr. T. E. Garrison, made 
a thorough investigation to determine whether this leaking gasoline from the 
pump and storage tank and the accumulated gasoline under the storage tank, 
seeped through to the well or cistern, and satisfying himself that it did not, but 
it was subsequently established in the District Court of Bryan County, Oklahoma, 
and found by a jury in said court, that this leaking gasoline did seep through 
io the well and caused the explosion. The finding of the jury in the District 
Court of Bryan County, Oklahoma, was affirmed by the State Supreme Court 
Plaintiff did not notify defendant of the accident and explosion until August 5, 
1925, when it sent to defendant a letter, introduced in evidence as Plaintiff's 
Exhibit No. 9. Defendant denied all liability to plaintiff under its. said policy 
and refused to defend the action instituted by Mary Jane Philpot and to defend 
the action instituted against the plaintiff by Akins. Mary Jane Philpot 
recovered a judgment against plaintiff and plaintiff paid said judgment on July 
31, 1930, in the sum of $15,000.00 In addition thereto plaintiff paid expenses in 
connection with the defense of said Philpot case in the total sum of $739.10. 
Plaintiff obligated itself to pay, but has not yet paid, the sum of $700.00 as 
attorney's fees to J. E. Williams, Esq. * * * J. M. Akins recovered a judgment 
against plaintiff in the sum of $640.00, which was paid by plaintiff on the 22nd 
day of October, 1930.” 


This summary has ample support in the evidence. Following this summary, 
the trial court concluded as matter of law that: 
_ “The policy sued on ‘is subject to the following conditions’ one of which con- 
ditions is Condition D, requiring the plaintiff to give immediate written notice 
upon the occurrence of an accident and to give like notice, with full particulars, 
ol any claim made on account of such accident. This Condition D, with reference 
: tice, is a condition precedent to the plaintiff's right to recover. * * * ” 
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Then follows what in the concluding sentences may be fairly treated as a 
finding of the ultimate fact: 

“Plaintiff having been notified of the explosion on June 30, 1925, and having 
made a thorough investigation of the cause of the explosion on July 2, 1925, and 
having found a leak of gasoline in its equipment and accumulated gasoline under 
the storage tank, and believing that no claims or demands would be made upon 
it as a result of the accident, did not notify defendant insurance company of 
the accident as required by Condition D of the policy calling for immediate 
notice. * * * The giving of notice by plaintiff to defendant by letter of August 5, 
1925, * * * is not sufficient compliance with Condition D of the policy relating to 
notice. * * * Plaintiff complied with the second and third provisions of Con- 
dition D, but failed to comply with the first provision.” 

The trial court also made a finding of the ultimate fact, following the sum- 
inary of the evidence above quoted, in this language: 

“T find that at the time the policy was issued * * * plaintiff did not exercise 
reasonable diligence in that it did not notify defendant of the action immediately 
after the accident by giving to defendant immediate written notice upon the 
happening of the accident.” 

Appellant admits that the provision of paragraph D of the policy requiring 
notice of the accident constituted a condition precedent. 

[1] We agree with appellant that the meaning which should be given the 
word “immediate,” as used in the paragraph of the policy respecting notice, is 
that given in the cases cited by counsel in appellant’s brief, among others Kerr 
y. 7Etna Casualty & Surety Co., 124 Okl. 112, 254 P. 105, 107 Moline Plow Co. v. 
Adair, 76 Okl. 4, 183 P. 499. In the Kerr Case the court said: “The word ‘imme- 
diately’ must be given a liberal, and not a strict literal, construction, but will be 
construed to mean ‘within a reasonable time.’ * * * ” 

In the Moline Plow Company Case it was held: “That by the term ‘imme- 
diate notice’ is ordinarily meant due diligence, in a reasonably prompt time, as 
the nature and the circumstances of the particular case demand. * * * ” 

[2, 3] But under the evidence in the case the question is not, as argued by 
appellant, whether there is any evidence which supports the findings and judg- 
ment of the trial court, but rather whether there is any evidence which even 
tends to support the contention of appellant that it was entitled to a declaration 
of law in its favor. 

Contrary to appellant's contention, we quite agree with the trial court that 
under the circumstances as shown by the evidence appellant did not exercise 
reasonable diligence in giving notice of the accident and that the notice given 
by letter of August 5, 1925, of the accident occurring on June 28th was not a 
sufficient compliance with the requirements of the policy. But even though we 
disagreed with the trial court respecting this delay of more than a «month in 
giving notice, under the law making the findings of fact by a trial judge as 
binding upon the appellate court—White v. United State (C. C. A.) 48 F.(2d) 178 
—as a verdict of a jury: would be, it is clear that the inference of lack of 
reasonable diligence in giving notice of the accident (being a fact) has ample 
support in the evidence. 

Judgment affirmed. 


MeNEILL v. FIDELITY & CASUALTY CO. OF NEW YORK. No. 32544. 
Supreme Court of Missouri, Division No. 2. March 30, 1935. 
Rehearing Denied May 7, 1935. 

82 Southwestern Reporter (2d) 582. 


2. INSURANCE. 

Whether public liability policy, originally issued to hotel owner, was trans- 
ferred by him to company to which hotel was transferred, so as to render insurer 
liable for injury to guest after transfer of hotel to company, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

7. INSURANCE. 

Where public liability insurer issued indorsement assenting to assignment of 
public liability policy, for which it had received stipulated premium, to company 
that had acquired hotel from person to whom policy had been issued, it could not 
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evade liability under policy on ground that indorsement had not been attached to 
policy. 

(For other cases, see Insurance, Dec. Dig. § 209.) 

8. INSURANCE. 

Substitution of purchaser of hotel in place of vendor of hotel to whom public 
liability policy had been issued held an “assignment” of policy within terms thereof. 

(For other cases, see Insurance, Dec. Dig. § 209.) 

Appeal from St. Louis Circuit Court; Albert D. Nortoni, Judge. 

Garnishment proceedings by Minnie McNeill, judgment creditor of Marquette 
Hotel Company, against Fidelity & Casualty Company of New York, as public lia- 
bility insurer of judgment debtor. From a judgment for plaintiff, the Fidelity & 
Casualty Company of New York appeals. 

Affirmed. 

Wayne Ely and Tom Ely, Jr., both of St. Louis, for appellant. 

Strubinger & Strubinger, and Freeland L. Jackson, all of St. Louis, for respond- 
ent. 

\WESTHUES, Commissioner. 


Kespondent, Minnie McNeill, on January 24, 1928, was injured while a guest at 
the Marquette Hotel in St. Louis, Mo. She obtained a judgment for her injuries 
against the hotel company in the sum of $7,500. Subsequently, in au effort to collect 
her judgment, she instituted garnishment proceedings against appellant in this case, 
Fidelity & Casualty Company of New York. This company defended on the theory 
that its public liability policy, issued September 26, 1927, was not in force on the 
date respondent was injured. Upon a trial of the case there was a verdict and judg- 
ment against appellant in the sum of $8,803.64, representing the original judgment 
and interest. From this judgment, appellant duly appealed. 

On September 6, 1927, appellant issued its public liability insurance policy, No. 
530027, in favor of Charles E. Hallenbeck, who was at that time operator of the 
Marquette Hotel. On December 29, 1927, Hallenbeck transferred the hotel to the 
Marquette Hotel Company, a Missouri corporation, which company operated the 
hotel until about February 1, 1928, when the assets of the company were placed in 
the hands of Mr. Lawrence Sturgis Day, who took charge of the hotel as trustee 
for the first mortgage bondholders. 

[1, 2] Appellant, in its brief, aptly stated the issue in the case as follows: “The 
main issue in the case is whether or not O & T Policy No. 5300327, issued on Sep- 
tember 6, 1927, to Charles EF. Hallenbeck, an individual, trading as Marquette Hotel, 
was assigned or transferred from Charles E. Hallenbeck to the Marquette Hotel 
Company, a corporation. Plaintiff, respondent, claims that it was so transferred, 
and garnishee, appellant, claims that it was not.” 

The policy of insurance contained provisions specifying in what manner it 
could be assigned. Blank forms of assignments were printed on the back of the 
policy. The requirement for the transfer of the policy was that insured was required 
to assign the policy subject to the written consent of appellant company. Provisions 
in the policy, covering indorsements, read as follows: 

“J. If the business of the Assured is placed in the hands of a receiver, assignee 
or trustee, whether by the voluntary act of the Assured or otherwise, this policy 
shall immediately terminate, unless such change is recognized by an endorsement 
signed by the President, Vice-President, Secretary, or one of the Assistant Secre- 
taries of the Company: but such termination shall not affect the liability of the 
Company as to any accidents theretofore occurring. A reorganization, reincorpora- 
tion, consolidation, or amalgamation of the Assured, if a corporation; or a dis- 
solution of the Assured, whether by the voluntary act of the Assured or otherwise, 
if the Assured is a partnership or joint-stock association; or the formation of a 
partnership, if the Assured is an individual; shall in like manner terminate this 
policy, unless it is endorsed as specified above. * * * 

“O. No erasure or change appearing on this policy as originally printed nor 
change or waiver of any of its terms or conditions or statements, whether made 
hetore or after the date of this policy, shall be valid unless set forth in an endorse- 
ment added hereto and signed by the President, Vice-President, Secretary, or one 
of the Assistant Secretaries of the Company. Neither notice given to nor the knowl- 
edge of any agent or any other person, whether received or acquired before or after 
the date of this policy, shall be held to waive any of the terms or conditions or 
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statements of this policy, or to preclude the Company from asserting any defense 
under the said terms, conditions and statements, unless set forth in an endorsement 
added hereto and signed by one of the said officers.” 

The evidence in the record showed substantially the following facts: Hallen- 
beck transferred the Marquette Hotel property on December 29, 1927, to the Mar- 
quette Hotel Company, a corporation. Hallenbeck lived in Chicago. He signed the 
deed and necessary papers to effectuate the transfer. Hallenbeck testified that he 
signed a number of indorsements, or requests for the transfer of insurance policies, 
but did not remember which policies were concerned. He testified that he intended 
to transfer the whole business to the corporation. 

Mr. T. H. Cobbs testified that he, as attorney for Hallenbeck, signed a number 
of requests to transfer insurance policies, but did not remember signing a request 
of the policy here in question. Respondent introduced an indorsement marked 
Exhibit NN, which reads as follows: 

“ ‘Endorsement. 

““The Fidelity & Casualty Company of New York. Liability Department— 
Assignment. 

“*(For owners and tenants, druggists and elevator liability policies only.) 

“*Form 707BL.MM. Date: January 9, 1928. 

““The company hereby consents to the assignment of the policy designated 
below to whose address is Marquette Hotel Company, Incorporated, southeast cor- 
ner Eighteenth and Washington avenue, St. Louis, Missouri, and agrees that on and 
after the date hereof, the name and address of the said assignee shall be the name 
and address of the assured under the said policy. 

“*The foregoing consent and agreement are subject to all the agreements, con- 
ditions and limitations of the said policy, and to the further condition that this con- 
sent shall not take effect, but shall be null and void unless the assignee is in lawful 
possession of the said policy and is legally entitled to the said assignment. 

“*This endorsement shall not be effective unless countersigned by a duly author- 
ized representative of the company as a part of owners’ and tenants’ liability policy 
No. 5300327, issued to Charles E. Hallenbeck et al. 

“*This endorsement shall be void if any erasure or change is made in the form 
as printed or if the form is used for any policy other than those described in head- 
ing. 

‘*Countersigned: J. H. Belden, 
“*Resident Manager.’ ” 

This exhibit was found in the files in the law offices of Lubke & Lubke, St. 
Louis, Mo., with the following letter introduced in evidence and marked Respond- 
ent’s Exhibit O: 

““January 26th, 1928. 
““‘Lubke & Lubke, 
“818 Olive Street, 
“*St. Louis, Missouri. 
“In re: C. L. 210 Marquette Hotel. 
“ “Gentlemen : 

“We are enclosing Fidelity & Casualty Company endorsements to be attached 
to owner's and tenant’s policy No. 5300327 and to Workmen’s Compensation policy 
No. 6239139. 

“Very truly yours, 
“International Life Insurance Company, 
“*By W. T. Fowler, Jr.” 

Fowler, the author of Exhibit O, at the time was representing the International 
Life Insurance Company, which company owned a large amount of the first mort- 
gage bonds on the hotel building. It was Fowler’s duty to see that the building was 
properly insured, and in case of a transfer of title to see that the insurance policies 
were duly assigned to the new owner. Mr. Karl F. Lubke, of the firm of Lubke & 
Lubke, also represented certain bondholders and had possession of a number of 
insurance policies covering the hotel. Lubke was the insurance broker at whose 
instance the policy in question and other policies were issued. He had authority 
from Hallenbeck to authorize the issuance of these policies. Lubke paid the pre- 
mium on the policy in question to Witte & Co., the insurance agency, who in turn 
remitted to appellant company. Fowler testified he did not remember how he came 
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to have possession of Exhibit N. He stated that in line with his duties he sent the 
exhibit to Lubke, whom he presumed had possession of the policies covering the 
hotel, and was entitled to the indorsement. Appellant’s evidence developed the fact 
that Lubke did have possession of the policy. Lubke, as above stated, had control of 
the insurance on the hotel property. He placed the business with Oscar R. Witte & 
Co. of St. Louis, an insurance agency. This company wrote Lubke a letter, dated 
March 9, 1928, concerning the cancellation of a number of fire and tornado policies, 
a compensation insurance policy and also the policy here in question. The letter, in 
so far as referring to this policy, reads as follows: 


“*Mr. Karl E. Lubke, 
“*Paul Brown Bldg., 
“*St. Louis, Mo. 


“March 9th, 1928. 


“‘Re: Insurance Marquette Hotel. 
“*Dear Mr. Lubke: 

“*Having in mind the subject of our conversation of the other day, in reference 
to change of ownership for the above captioned premises, we find upon our files the 
following insurance policies in full force and effect. 

“‘Fire Contents: * * * 

“*Compensation Insurance: 

“ ‘Fidelity & Casualty Company of N. Y. #6239139 

“‘Owners’ and Tenants’ Public Liability Fidelity & Casualty Co. of N. Y. 
#5300327 

“Tf the writer understood you correctly it was your intention to cancel and 
surrender all of the above captioned policies, for the reason that no part of the 
premium had been paid by you. 

“*This is a rather unfortunate and embarrassing situation. Under the fire con- 
tents policies we have paid a loss. Likewise a claim has been presented under the 
compensation policy, and four claims under the public liability policy. * * * 

“We note that all of the policies, excepting the public liability policy is carried 
in favor of Marquette Hotel Company, a corporation, whereas the public liability 
policy is running in favor of Lawrence Sturgis Day, individually and trustee of the 
Marquette Hotel Company.’ ” 

J. H. Belden was appellant’s representative in the city of St. Louis, with author- 
ity to countersign indorsements. Belden testified that it was a practice not to give 
the company’s assent to the transfer of a policy unless a request therefor had been 
made. He testified that he did not personally sign Exhibit N, but that his signature 
thereto was authorized, and that it was his understanding that a request for transfer 
had been made. He also testified that in the usual course of business such an indorse- 
ment would be sent to the insurance agency handling the business, in this case Oscar 
R. Witte & Co., who in turn would send it to Mr. Karl F. Lubke, the producer of 
the business. 

Mr. Karl F. Lubke died prior to the trial. Neither respondent nor appellant had 
taken his deposition, and therefore the triers of the case were deprived of the benefit 
of facts of which Mr. Lubke had knowledge. 

Exhibit N was not attached to the policy. The evidence disclosed that it was a 
practice to make indorsements of this character in triplicate; one to be attached to 
the policy, another to be kept by the company’s agency, and the third to be sent to 
the home office. It was appellant’s contention that the fact that Exhibit N was not 
attached to the policy and that no showing was made that a duplicate thereof was 
kept, by the company, and that no request had been made for a transfer, showed that 
the policy was never legally transferred, and the trial court should have directed a 
verdict for appellant. 

Witnesses for appellant admitted that Exhibit N was sufficient in form, and 
had it been attached to the policy, the transaction could have been considered a 
transfer of the policy to the hotel corporation if appellant company had consented 
thereto. It is argued that the evidence failed to show that there was any request for 
the transfer of the policy. Evidence introduced, by appellant, not only failed to 
negative such fact, but was sufficient to establish the fact. Mr. Belden, appellant’s 
manager, testified that he learned in March, 1928, that a request for the transfer was 
in fact made. He also testified that he did not know whether employees in his office 
sent a copy of Exhibit N to the home office; that his office kept a record of policies 
issued, which record was referred to as a “daily,” and that when a transfer of a 
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policy was completed, a copy of the indorsement was pasted on the daily. This 
record referred to as a “daily,” if in existence, was not introduced in evidence. 
Appellant was permitted to introduce evidence showing that the original policy did 
not disclose any evidence of an indorsement having been pasted or pinned thereon. 


\ppellant, among other cases, cites Rendelman y. Levitt (Mo. App.) 24 
S.W.(2d) 211, 214. That case involved liability of appellant under the policy here 
in question. We have no quarrel to find with the opinion in the Rendelman Cas« 
holding that the company was not liable. The opinion holds, and rightly so, that a 
public liability insurance policy of this character is a personal contract and cannot 
be assigned without the consent of the parties to the contract. The evidence in that 
case, as the opinion discloses, showed Levitt, the operator of the hotel at the time 
the plaintiff in the case was injured, had no_ knowledge of the fact that the policy 
Was in existence. Note the following taken from the opinion: “Moreover, the evi- 
dence shows that Levitt never discovered that the Fidelity policy had been delivered 
into his possession, and did not know that he had it in his possession, and there was 
therefore no acceptance of the policy by him, until after the injury to plaintiff had 
occurred. We do not see how an assignment of the policy so as to make it effectivi 
at the time of such injury can be predicated on such a delivery.” 

In the case at bar the Marquette Hotel Company notified appellant in writing, 
immediately after the accident, that Minnie McNeill had been injured, and appel- 
lant’s investigator made an investigation of the accident. It also appears in the 
opinion in the Rendelman Case that Levitt was the third operator of the hotel since 
Hallenbeck, that is, Hallenbeck transferred the hotel on December 29, 1927, to the 
Marquette Hotel Corporation, which company in turn transferred it to Lawrence 
Sturgis Day, as trustee; on February 10, Day made a transfer to Levitt, as trustee 
under a second deed of trust, and on March 7, 1928, the property was foreclosed 
under a deed of trust and sold to a corporation. 

We further learn from the opinion that while Day was in charge of the hotel 
an indorsement of the policy here in question was mailed to Hallenbeck to be signed, 
but he refused. The reason for the refusal is not disclosed by the opinion. Hallen- 
heck, in the case at bar, testified that he intended to transfer all of his interest in 
the hotel, including insurance policies, to the hotel corporation. In such a case Hai- 
lenbeck had no further interest in the policies, and that may have been the ground 
of his refusal. That, however, is immaterial in this case. From what has been said, 
it will be seen at once that the case referred to is not similar to the case at bar. In 
this case there was evidence of a request for the transfer of the policy from Hallen 
beck to the corporation. Hallenbeck and his attorneys signed a number of such 
requests. The company gave its written consent thereto and the indorsement trans- 
ierring the policy was sent to Lubke. Fowler examined it for the bondholders and 
evidently approved the transfer. Appellant’s witnesses testified Lubke was the proper 
person to have the indorsement. Under the law, Lubke’s possession of the policy 
was equivalent to the hotel company’s possession. Home Ins. Co. v. Woods (Mo. 
\pp.) 274 S. W. 520. The policy was accepted by the hotel corporation, as evidenced 
by their written notice to the company, immediately after the accident, which was 
the basis of the judgment sued on. We are of the opinion that not only was there 
sufficient evidence authorizing a finding by a jury that the policy had been trans- 
ferred from Hallenbeck to the Marquette Hotel Company prior to the —_ > but 
the fact was proven by a preponderance of the evidence. Home Ins. Co. v. Woods, 
supra: Ferguson v. Home Ins. Co. of New York, 208 Mo. App. 422, 236 S. W. 402: 
Compton Heights Laundry Co. v. General Acc., Fire & Life Assur. Corp., 195 Mo. 
App. 313, 190 S. W. 382. 

[3] Appellant assigns as error the refusal of the trial court to give instructions 
RB and E, as requested by appellant. Instruction B in effect directed a verdict for 
appellant, and was therefore, in view of the evidence introduced by respondent, 
properly refused. By instruction E appellant sought to submit to the jury its theory 
of the case, that is, if the jury believed and found that the policy was not transferred, 
then they should find for appellant. Appellant was entitled to have that issue sub- 
mitted. We find that the court gave, at appellant’s request, instruction No. 2, which 
in plain terms told the jury if they found and believed that the policy in question 
was not transferred from Hallenbeck to the Marquette Hotel Company prior to 
January 24, 1928, then their verdict should be for the defendant. Instruction EF, 


while more lengthy, was in substance the same as instruction No. 2. Instruction 2 
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fully covered the question, and therefore it was not error for the trial court to 
refuse instruction E. 

[4, 5] Next, error was assigned because the trial court was alleged to have, 
during the trial of the case in the presence of the jury, made improper and prej- 
udical comments. It appears from the record that there were numerous occasions 
during the trial of lengthy colloquy between the attorneys and the trial court within 
the hearing of the jury. Such practice is not commendable for the reason that during 
such lengthy colloquy comments are likely to be made which may have an influence 
upon the minds of jurors. Whether or not reversible error resulted depends upon 
the nature of the comments and the circumstances in which they were made. In this 
case, as will be noted from the statement of the evidence, appellants contended the 
transfer of the policy from Hallenbeck to the hotel company was not completed 
because the indorsement was not attached to the policy. While Mr. Blatzer, who was 
connected with the Witte Insurance Agency, was testifying as a witness for respond- 
ent, he was asked questions concerning the proper manner of transferring policies. 
This witness maintained that the only way a policy, such as was under considera- 
tion, could be legally transferred was for the company to authorize its transfer by 
signing the indorsement blank on the policy itself. Attorney for respondent then 
asked what we might call leading questions to the effect that if the company in fact 
signed an indorsement in the same form as that appearing on the policy, and such 
indorsement were attached to the policy, would that not constitute a transfer. Attor- 
ney for appellant objected on the ground that the attorney for respondent was cross- 
examining his own witness. The record discloses the following to have occurred: 

“Q. Now these policies are transferred by mere riders or endorsements, are 
they not? That is, the consent of the insurance company—the Fidelity & Casualty 
Company, often appears by an endorsement attached to the policy—consent to the 
transfer of the owner? A. Well, some of the later policies that have been gotten 
out have a slightly different form and they can be transferred by rider. 

“Q. And this one could he transferred by rider, could it not? A. Not in that 
form; in that case there we would have to have the signature right on the back. 

“QO. Well, do you mean to tell the Court that if vou got a writing similar to 
this on a separate piece of paper, and that you turned around and gave the consent 
to the assignment on a separate piece of paper, that that would not be valid? 

“Mr. Ely: I object to his cross-examination of his own witness. 

“The Court: I think it is justified. The witness says there is no other way to 
consent to it except to follow one form. 

“Mr. Ely: Note my exception. An exception to the Court’s remarks, if the 
Court please. 

“The Court: Go ahead. 

“Mr. Ely: There is no showing that the witness is hostile in any way. He 
has answered the question in the fairest way he can. 

“The Court: The witness has stated that is the only way he can endorse it, 
except on that particular paper. I think he has a right to pursue that. * * * 

“The Court: This witness is a witness in the employ of the defendant’s agents 
and he may be a little reluctant. 

“Mr. Ely: Note my exception, if the Court please, to your Honor’s state- 
ment. 

“The Court: That is all right. Take all the exceptions you want in.the record. 
The rule of law is when you put an adverse witness on the stand you can usually 
clicit the information he is reluctant to give, if he is reluctant.” 

The above was made the basis of an assignment of error because of com- 
ments made by the court and also because attorney for respondent was permitted 
to cross-examine his own witness. oa 

We are of the opinion that the trial court was justified in permittting the attor- 
ney to ask leading questions. The record discloses that it was difficult for respond- 
ent’s attorney to get any information from this witness with reference to the case. 
He testified that the file on this policy at his office had been destroyed, which was 
alwavs done after a certain length of time, for the purpose of saving office space. 
The witness did not remember of having received any communication with refer- 
ence to the policy and seemed to have no knowledge whatever of any fact concern- 
ing the policy. He frequently gave evasive answers. Attorney for respondent 
produced communications with reference to the policy for the purpose of refresh- 
ing the witness’ memory. 
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(6] A trial court may, within proper limitations, permit a party to cross- 
examine his own witness and to ask leading questions. In 70 C. J., page 524, § 687, 
we read: “Notwithstanding the general rule against leading questions, sometimes 
by reason of express code provisions, the control of such matters is largely within 
the sound discretion of the trial court. Stated otherwise, the extent to which lead- 
ing questions may or may not be permitted is primarily subject to the control of 
the court in the exercise of its sound discretion, which may, in the exercise of 
such discretion, in criminal as well as in civil cases, allow such questions to be put 
to a witness when it deems such course necessary or advisable * * *.” See, also, 
Cunningham v. Doe Run Lead Co. (Mo. Sup.) 26 S.W.(2d) 957, loc. cit. 961 [11]. 
On cross-examination the record discloses this witness was very willing to answer 
questions on matters that were detrimental to the plaintiff’s case. This supported 


the court’s ruling that the witness was reluctant to give testimony in plaintiff’s 
behalf. 


[7-9] While appellant’s attorney was cross-examining W. T. Fowler, Jr., the 
following occurred: 

“Mr. Ely (Q.): Your request to Lubke & Lubke in this letter of yours of 
January 26th, 1928, do you know whether that request was ever complied with? 

“Mr. Strubinger: I object to that as being irrelevant and immaterial to any 
issue in the case. 

“The Court: Well, if he knows. What request was it? 

“Mr. Ely: It says we are enclosing Fidelity & Casualty Company endorsement 
to be attached to owner’s and tenant’s policy No. 5300327. 

“The Court: I regard it as wholly immaterial and the objection will be sus- 
tained. 

“Mr. Ely: Note my exception. 

“The Court: Whether it is attached to the policy or not—the question is 
whether it was issued and made and so forth; go ahead. 

“Mr. Ely: I except to your Honor’s ruling there. 2 

“The Court: That is all right. I am ruling on the question; that is all right. 

“Mr. Ely: I know, but I except to your Honor’s remarks in the ruling. I do , 
it respectfully; I don't believe that— 

“The Court: Well, you certainly don’t expect a case of this kind to turn on 
whether the paper was pasted to the policy—is that your theory about this policy ? 

At this point attorney for appellant moved for a mistrial, which was by the 
trial court refused. 

The trial court’s comment that it was wholly immaterial whether the indorse- 
ment was attached to the policy was correct as a matter of law. The terms of the 
policy did not require the indorsement to he physically attached to the policy itself. 
[t required that in order for a transfer to be legal and binding on the company the 
indorsement should be countersigned by a duly authorized representative of the 
company. Certainly the company would be estopped to deny liability: if it duly 
consented to and approved in writing a transfer of the policy upon the sole ground 
that the indorsement had not been attached to the policy but merely kept in the 
possession of the transferee. In Ferguson vy. Home Ins. Co., supra, it was held 
that an agent of a company could waive the written consent as required by the 
policy. To the same effect is the holding in Compton Heights Laundry Co. v. 
General Acc., Fire & Life Assur. Corp., supra. See, also, Standard Life & Acc. 
Ins. Co. v. Bambrick Bros. Const. Co., 163 Mo. App. 504, 143 S. W. 845. 

In the case at har the doctrine of estoppel need not be invoked. If the company 
consented in writing to a transfer of the policy, and the indorsement was in pos- 
session of a person who had legal right to the possession thereof, it certainly would 
be immaterial whether such person pasted or pinned the indorsement to the policy. 
The liability of an insurance company, which has received the stipulated premium 
for the policy, cannot be defeated on such a frivolous contention. An assignment 
of a liability insurance policy, such as in this case, is a substitution of the pur- 
chaser of the property as a party to the contract in place of the vendor. Ellis v. 
Insurance Co. of N. A. (C. C.) 32 F. 646, 650. The transfer does not in any wav 
change the provisions of the contract. In view of the issue tried, the evidence 
offered and the applicable law thereto, we hold that the comments of the trial 
court did not constitute reversible error. 64 C. J. 95, § 99, also page 101, § 105. 

{10] The remaining assignment of error was based on alleged prejudical state- 
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ments made by attorney for respondent during his closing argument of the case 
to the jury. It will be remembered there was evidence introduced that where a 
policy of insurance was transferred, a copy of the indorsement was attached to a 
record kept by the company and referred to as a “daily.” Appellant did not intro- 
duce this record. Blatzer testified that the files on the policy in question in the 
office of Oscar R. Witte & Co. had been destroyed. Respondent’s attorney com- 
mented on the fact that appellant failed to introduce the daily in evidence and also 
that files had been destroyed. This, we think, was legitimate argument. It was 
appellant’s contention that the transfer of the policy would not be complete unless 
a copy of the indorsement had been returned to the company. Under the circum- 
stances, it was up to appellant to produce evidence in support of its contention. 
Appellant’s counsel argued to the jury that the transfer was not complete until a 
copy of the indorsement was returned to the company and attached to the daily, 
showing ownership of the property had been transferred, and the company and the 
original insurer had agreed to transfer the policy to the new owner. In view of 
the situation, we deem the argument legitimate. 

Finding no reversible error, the judgment is affirmed. 

Cooley and Bohling, CC., concur. 

Per Curiam. 

The foregoing opinion by Westhues, C., is adopted as the opinion of the court. 

All concur. 


NATIONAL SURETY CO. v. VOLK BROS. CO., Inc. No. 1847—6655. 
Commission of Appeals of Texas, Section A. May 15, 1935. 
82 Southwestern Reporter (2d) 622. 
INSURANCE. 


Under burglary policy insuring against loss after entry into safe by force and 
violence leaving visible marks on exterior of safe, insurer held not liable where 
knobs of outer door were knocked off and outer door opened by manipulation of 
‘ock and inner door was blown open with nitroglycerine, so that only visible 
marks of force and violence were on inner door; “exterior” not comprehending 
outside surface of inner door. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


Error to Court of Civil Appeals of Fifth Supreme Judicial District. 

Suit by Volk Brothers Company, Incorporated, against the National Surety 
Company. Judgment for plaintiff’ was affirmed by the Court of Civil Appeals 
{63 S.W.(2d) 223], and defendant brings error. 

Reversed and rendered. 

A. S. Rollins and Worsham, Rollins, Burford, Ryburn & Hincks, all of Dallas, 
ior plaintiff in error. 

Turner, Rodgers & Winn, of Dallas, for defendant in error. 

Harvey, Commissioner. 

This is a suit by Volk Bros. Company, Inc., against the National Surety Com- 
pany, to recover indemnity, under a burglary insurance policy, on account of the 
loss by burglary, of a certain sum of money contained in a safe belonging to the 
Volk Bros. Company. The surety company defends on the ground that, under 
the terms of the policy, said company assumed no liability for the loss that 
occurred. The trial court gave judgment against the surety company, and the 
Court of Civil Appeals has affirmed that judgment. 63 S.W.(2d) 223. 

The “insuring clause” of the policy reads as follows: “For loss by burglary, 
of property insured, from within the specifically insured portion of the safe, 
while such safe is located in the Assured’s premises (or elsewhere if removed 
thereto by burglars), occasioned by the felonious abstraction of any of such 
property, after entry into the safe and also into the portion specifically insured 
has been effected by force and violence with tools, explosives, electricity, gas or 
other chemicals, directly thereupon, while all doors of the said safe and the 
portions specifically insured are duly closed and locked by combination or time 
locks, of which force and violence there shall be visible marks on the exterior 
of both the safe and the portion specifically insured.” 

In another clause, the safe is designated as “Safe No. 1,” and, under that 
designation, is described by stating the following particulars: The serial number; 
the name of the maker; the thickness of “outer door”; the thickness of the steel 
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in “outer door”; that the “outer door” is equipped with combination lock; that 
the safe is fireproof and contains no burglar proof chest, and is not equipped with 
any special locking device. In still another clause, it is provided that the insur- 
ance x ranted under the policy shall apply specifically to money and securities 
(quoting) “In Safe No. 1, inside or outside of any chest.” 

The burglary in question occurred in the nighttime, while this policy was in 

force. So far as need be stated, the fact findings of the trial court, respecting 
the burglarizing of the safe, are in the following words: “The knobs at the left 
side of the outer door of the safe were knocked off by force and violence, with 
tools of some character, by the burglar or burglars. * * * These knobs had no 
connection with the lock or the opening of the outer door of the safe. The 
outer door of the safe was opened by manipulation of the lock. On the night 
before the burglary, the outer door was locked securely. Upon discovery of the 
urglary, the outer door was unlocked and wide open, and the inner door was 
likewise open. * * * After the opening of the outer door, a charge of nitro- 
glycerine was applied to the inner door and discharged by an electric fuse, 
resulting in knocking off the lock completely, and in springing the inner door. 
* * * That the inner door was opened by force and violence with tools, explosive, 
electricity, gas or other chemicals directly thereupon. Having effected the open- 
ing of the outer and inner door, as hereinabove outlined, the burglar, or 
burglars, perpetrated the burglary as hereinabove stated and abstracted the 
money in the amount stated, and thereafter threw the fuse on the top of certain 
shelving contained in the store. 

The further fact is conclusively established that the morning shies the 
burglary visible marks of the explosion that forced open the inner door were 
on the outer surface of that door, but none was on the outside part of the safe. 

In view of the conclusion we have reached it becomes necessary to consider 
all the questions raised in argument. A controlling question is raised which 
involves that provision contained in the insuring clause, quoted above, which 
calls for visible marks “on the exterior of the safe,” of the force and violence 
with tools, explosives, ete., by which the entry into the safe is effected. It is to 
be noted that on the occasion in question, the only visible marks of any force and 
violence, which were on the outside part of the safe following the burglary, were 
made in connection with the knocking off of certain knobs that were there. 
These marks may be discarded from further consideration for the reason that 
they are not marks of force and violence which effectede, or in any degree con- 
tributed to effect, an entry into the safe. Counsel for the insured insist that the 
term “on the exterior of the safe,” as used in the provision under consideration, 
comprehends the outside surface of the inner door; the place where visible marks 
of the explosion were fond next morning. The term, as used, is not reasonably 
susceptible of that construction. The context, including the various policy pro- 
visions mentioned in our statement of the case, leaves no room to doubt that the 
they are not marks of force and violence which effected, or in any degree con- 
stituent parts. Nothing appears anywhere in the policy, or in connection there- 
with, upon which to found a reasonable conclusion that anything else is meant 
by the term “on the exterior of the safe” than what the words, in the relation 
they are used, would ordinarily be taken to mean; namely, the outside surface 
of the safe. The loss that occurred does not fall within the scope of the surety 
company’s liability under the policy. Northwestern Casualty & Surety Co. 
Barzune (Tex. Civ. App.) 42 S.W.(2d) 100. 

The judgment of the trial court and that of the Court of Civil Appeals are 
:eversed, and judgment is here rendered for the plaintiff in error. 

Opinion adopted by the Supreme Court. 
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MISCELLANEOUS 


CONTINENTAL INS. CO. et al. v. HARRIS et al. 
No. +3848. 
Supreme Court of Arkansas. June 3, 1935. 
82 Southwestern Reporter (2d) 841, 
1. INSURANCE 

Assignment of business of insurance agency to trustee who, at the same time 
and as part of same transaction, executed bill of sale of agency to third party held 
to indicate, in view of conduct of parties, a sale of agency in satisfaction of indebt- 
edness of assignor to several insurance companies, though relative thereto the 
instruments used, instead of “pay,” the word “liquidate,” which means to determine 
by agreement or litigation the amount of indebtedness, to make the amount clear 
and certain, to discharge, to pay off, as an indebtedness. 

(For other cases, see Insurance, Dec. Dig. § 73.) 

Appeal from Circuit Court, Franklin County, Ozark District; J. O. Kineannon, 
Judge. 

Suits by the Continental Insurance Company and by Gross R. Scruggs & Com- 
pany against T. R. Harris and others. From a judgment for defendants, plaintiffs 
appeal. 

\ firmed. 

Mark E. Woolsey, of Ozark, for appellants. 

Jeta Taylor and G. C. Carter, both of Ozark, for appellees. 

MEHArFFY, Justice. 

The appellee T. R. Harris was the agent of appellants, and conducted an insur- 
ance agency at Altus, Franklin county, Ark. He was indebted to several insurance 
companies, the aggregate amount heing $1,033.02, and on July 30, 1932, executed 
the following assignment to William R. Nentwig: 

“Know all men by these presents: 

“That we, the undersigned, owners of the T. R. Harris, Ins. Agency, for the 
purpose of providing security for all sums owing by the said Agency for any 
account whatsoever to the Fire and Casualty Insurance Companies and General 
Agents represented by said Agency, and for the purpose of preserving, maintaining 
and increasing the value of the said Agency for the benefit of all parties at inter- 
est, do hereby assign, transfer and deliver to Wm. R. Nentwig, Trustee, the entire 
business and good will of the said Agency including all books, records, expirations, 
accounts, notes, moneys, credits and effects with full authority to take charge of 
and operate the said business, or at his discretion to sell the said business, or any 
part of the said assets. 

“And, we do hereby covenant and agree with the said Trustee, his successors 
or assigns, that except as authorized by the said Trustee, we will not during the 
period of such trusteeship, or in the event of a sale of the business, for a period 
of five years thereafter, directly or indirectly engage in the solicitation or business 
of Fire or Casualty Insurance in Franklin County, Arkansas, or furnish to any per- 
son not properly entitled thereto, any information whatsoever regarding the busi- 
ness or expirations of the said Agency, or in any manner interfere with the said 
Trustee or purchaser of the said Agency in procuring and holding renewals of 
the business of the said Agency. 

“Provided, that the proceeds of any sale of the business or assets of the said 
\gency and/or any profits derived from the operation of said Agency by the said 
Trustee, shall be first applied toward the liquidation of any indebtedness of the 

said Agency to the said Fire and Casualty Insurance Company or General Agent, 
with interest thereon at the legal rate, shall have been fully liquidated, any moneys 
or other assets of the said Agency when remaining in the hands of the said Trustee 
shall be reassigned and revert to the undersigned. 

“In testimony whereof, we have hereunto set our hands and seal this 30th dav 

July, 1932. s 
“T. R. Harris.” 
On the same day, W. R. Nentwig executed the following bill of sale: 


“Bill of Sale and Trust Agreement. 
“Whereas, T. R. Harris, Agent and/or T. R. Harris Insurance Agency, Altus, 
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Arkansas, is indebted to the Insurance Companies and General Agents in the 
approximate amount of $1,033.02 all of which is past due, and 

“Whereas, W. Rudy Moore, Altus, Arkansas, is desirous of buying and retain- 
ing the agency of said Insurance Companies and of having the assistance and coop- 
eration of said Companies and General Agents in maintaining, preserving and 
increasing the value of the business, expirations and good will of said T. R. Har- 
ris Insurance Agency for the benefit of the Insurance Companies and General 
Agents who have a legitimate interest therein, 

“Now therefore, in consideration of these premises and the further consider- 
ation of the sum of Seven Hundred & No/100 Dollars ($700.00) and of the stip- 
ulations hereinafter mentioned and set forth it is hereby agreed between Wm. R. 
Nentwig, Trustee, hereinafter called trustee or party of the first part, and W. 
Rudy Moore, hereinafter called party of the second part or agent, as follows: 

“1, Subject to earlier maturity for breach of contract and said Companies and 
General Agents agree to extend and accept payment of the purchase price of the 
said agency at the time and in the manner hereinafter provided. 

“2. The said party of the second part hereby agrees to pay on the above pur- 
chase price as follows: $25 in cash upon the execution of this contract and a sum 
of not less than $25 nor more than the gross commissions on renewals and new 
business of said agency on.the first day of each month thereafter, until the total 
purchase price of $700 shall have been liquidated in full. The said party of the 
second part also agrees to use his best efforts in the liquidation of all accounts 
receivable, bills and notes of the said T. R. Harris Insurance Agency turned over 
to him by the said Trustee and all such funds which may come into his possession 
shall be handled and treated as trust funds and shall without deduction or allow- 
ance be remitted to said trustee to be pro rated to Companies and applied on the 
deficit reflected by this contract. After satisfying all accounts due Insurance Com- 
panies in the Agency any balance in cash, notes, bills and accounts receivable 
remaining in the hands of the party of the second part of the trustee shall be turned 
back to the said T. R. Harris. 

“3. The said companies agree to continue their agency in the hands of the said 
W. Rudy Moore subject to all the terms and conditions of their agency agreements 
and commissions of authority and subject always to termination by any individual 
company at any time at its discretion. 

“4. All premiums collected by the agent on policies issued by the agency and 
all other funds of any kind or nature which may come into his hands or possession 
as agent of the said Companies shall be handled and treated as trust funds and all 
of such funds shall he remitted, less the usual commissions, direct to the various 
Companies promptly on the fifteenth day of the second month following the date 
of inception of the policies, the said party of the second part also agrees to collect 
the premiums on all policies issued during the term of this agreement within thirty 
days from the close of the month in which the policies take effect, or in lieu thereot 
to cancel and return such policies. 

“5. Until such a time as the total purchase price of this agency shall have been 
liquidated in full, the party of the second part agrees that he will not directly or 
‘ndirectly represent or place business with any other Company, General Agent or 
agents on a brokerage basis or otherwise without the consent of the said Trustee. 

“6. The Companies and General Agents herein referred to are as follows: 
Continental Insurance Co., Cunningham and Newal, General Agents, Gross R 
Scruggs, General Agents and the Girard Fire and Marine Ins. Co. 

“Witness our hand and seals, this the 30th day of July, 1932. 

“Wm. R. Nentwig, Trustee. 
“W. Rudy Moore.” 

On November 18, 1932, the appellant Continental Insurance Company filed suit 
against the appellee T. R. Harris and sureties on his bond, in the justice of the 
peace court, for $143.22. The case was tried on May 17, 1933, and a judgment 
rendered in favor of Harris. The Continental Insurance Company prosecuted an 
appeal to the circuit court. 

On March 31, 1934, the appellant Gross R. Scruggs & Co. filed suit in the jus- 
tice court against Harris and the sureties on his bond for $245.50. On. April 23d, 
this case was tried in justice court and a verdict and judgment rendered for appel- 
lees, and an appeal was prosecuted to the circuit court in this case. 
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In the circuit court appellees filed demurrer, answer, and affidavit of denial of 
accounts. The cases were consolidated and tried together, and a verdict and judg- 
ment rendered for appellees in both cases. There was a motion for new trial filed 
by — of the parties, each of which were overruled, and the cases are here on 
appeal. 


There was some evidence taken in addition to the instruments introduced. 
Harris, the appellee, testified that he was formerly the agent of the insurance com- 
panies and executed the assignment which has been introduced in evidence; that 
he assigned his business to the companies for the balance he owed them; the 
assignment and sale were made to Nentwig; that he did not at the present time 
owe the Continental Insurance Company or Gross R. Scruggs Company anything; 
the insurance companies took over the business for what he owed them; that it was 
worth at the time $1,500; he delivered policies to Rudy Moore at the direction of 
the insurance companies. 


L. E. Walker testified for appellants that he was state agent for Gross R. 
Scruggs & Co. He testified he was not present and no other person was present at 
the time of the assignment representing Scruggs. 


E. A. Corley testified for the appellants that he lived in Dallas, Tex., and was 
Bookkeeper and chief accountant for Gross R. Scruggs & Co.; testified that the 
company had business dealings with T. R. Harris. 

R. S. Graham testified that he was employed by Scruggs & Co.; that Scruggs 
& Co. had knowledge of the transaction in an indirect way; that Scruggs & Co. 
had entered into no agreement by which Moore was to assume the indebtedness 
of Harris, and it was not a party to any such transaction. This witness also testified 
that Harris still owed Scruggs & Co. 

Rogers, of Dallas, Tex., also testified that he was the head bookkeeper of the 
Continental Insurance Company with a branch office in the Santa Fé building at 
Dallas; he had held this position for the last six years; that he had full knowledge 
of the account of T. R. Harris by reason of his position as bookkeeper, because all 
the records of the Continental Insurance Company, including the records of account, 
are kept under his supervision; that there had been no agreement between Harris 
and the Continental Insurance Company regarding the account since July 30, 1932; 
that Harris now owed the company $345.60 with interest; the records do not show 
any further credits to Harris. 

Wm. R. Nentwig testified that he resided at Dallas and that his present official 
position with the Continental Insurance Company is that of examiner; that he is 
an underwriter, and in 1932 and a portion of 1933 he was special agent; that as 
special agent he was responsible for collecting the balances due the company from 
Harris’ Agency; that he had knowledge of the assignment. 

T. R. Harris testified in rebuttal that he assigned his business to Nentwig and 
that all the insurance companies had representatives present when the assignment 
was made. 

Mr. Rudy Moore testified that he bought the Harris Agency from Nentwig, 
the special agent of the Continental Company, and made payments on the purchase 
price. This evidence is not disputed. 

[1] It is contended, however, that the instruments introduced in evidence do 
not indicate a sale in satisfaction of Harris’ indebtedness, and do not indicate that 
Nentwig or Moore were substituted for Harris. It is true that the instruments 
introduced used the word “liquidated” instead of “pay.” Liquidate means to 
determine by agreement or litigation the amount of indebtedness, to make the 
amount clear and certain, but it also means to discharge, to pay off, as an indebted- 
ness. Wehster’s New International Dictionary. 


In these instruments, it is clear that the word liquidate was used in the 
sense of paying off, settling. There was no dispute about the amount, and the 
assignment and bill of sale were evidently made for the purpose of paying off 
Harris’ indebtedness. The evidence shows that all of the insurance companies 
were represented, and there is no contention in this case that they did not have 
authority to act for their companies. They took the assignment from Harris, 
iccording to the evidence, all of them agreeing to it, made Nentwig the trustee, 
“ave him authority to sell it if he wished to do so, and he did at the same time 
sell the agency to Moore, and Moore made payments. The record does not show 
whether he paid all that was due the insurance companies or only a portion of 
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it; but the evidence does show that Nentwig received payments from Moore. 

2, 3} Appellant calls attention to assignments for the benefit of crediters 
and cases on this question. They have no application here. This was a sale, and 
all the parties treated it as a sale. The instruments introduced in evidence were 
executed at the same time, and parts of one transaction. When instruments use 
any term that is ambiguous, as the word liquidate in this case, it will be con- 
strued to mean what the conduct and actions of the parties manifestly intended 
it to mean. There can be no doubt that Harris sold his agency, which was 
worth $1,500 according to the undisputed proof; that this included not only the 
agency, but all the accounts and notes due the agency, and renewals on policies 
and payments on policies. It also included the good will of Harris, and the 
contract provided that he should not enter the insurance business in Franklin 
county for five years. Where from the terms of the contract, or the language 
employed, a question of doubtful construction arises, and where it appears that 
the parties themselves have practically interpreted their contract, courts will 
generally follow that practical construction. 

“It is to be assumed that parties to a contract know best what was meant by 
its terms, and are the least liable to be mistaken as to its intention; that each 
party is alert to protect his own interests and to insist on his rights, and that 
whatever is done by the parties during the period of the performance of the 
contract is done under its terms as they understood and intended it should be. 
Parties are far less liable to have been mistaken as to the meaning. of their 
contract during the period while harmonious and practical construction reflects 
that intention, than they are when subsequent differences have impelled them to 
resort to law, and one of them seeks a construction at variance with the practical 
construction they have placed upon it of what was intended by its provisions. 
it has been said that the practical construction of the ambiguous terms of a 
contract will be adopted, although the language used may more strongly suggest 
another construction.” 6 R. C. L. 853. 

The conduct of the parties in this case conclusively shows that this was a 
sale of the entire agency, including debts due it, together with the good will, and 
no one disputes that. 

|4] It is contended by the appellant that the instructions were inherently 
erroneous. No objection was made to the instructions except a general objec- 
tion; there were no specific objections. The court instructed the jury in effect 
that they would find for the appellants unless they found that there was a sale 
by the appellee to the appellants of a certain insurance agency, and that the 
appellants purchased that agency in full satisfaction of the debt. The other 
instructions told them practically the same thing, and as we have already said, 
no objection is pointed out to the instructions, and they are not inherently 
erroneous. 

We find no error, and the judgment is affirmed. 


STATE ex rel. GOOD, Atty. Gen. v. NATIONAL OLD LINE LIFE INS. CO. 
et al. (DONOVAN, Intervener). 
SAME v. INDEMNITY CO. OF AMERICA et al. (DONOVAN, Intervener). 
No. 29467. 
Supreme Court of Nebraska. July 12, 1935. 
261 Northwestern Reporter 902. 
1. INSURANCE. 

Where liquidation of insurance company is conducted in court of equity pur- 
suant to law, proceeding is “judicial” and not “executive” as respects whether attor- 
ney for receiver could be dismissed by state department of insurance (Comp. St. 
1929, § 44-204). 

(For other cases, see Insurance, Dec. Dig. § 50.) 

2. INSURANCE. 

State department of insurance which is appointed receiver for insurance com- 
pany for purpose of liquidation becomes for that particular purpose arm of court, 
and as such is subject to court’s orders rather than Governor’s orders (Comp. St. 
1929, § 44-204). 

(For other cases, see Insurance, Dec. Dig. § 50.) 
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3. INSURANCE. 

Assets of insurance company in process of liquidation are trust funds for pay- 
ment of debts. 

(For other cases, see Insurance, Dec. Dig. § 50.) 

4. INSURANCE. 

Attorney for department of insurance in its capacity as receiver of insurance 
company is an officer of court and not subordinate employee of department of insur- 
ance so as to be subject to appointment and removal by head of department or by 
Governor (Comp. St. 1929, § 44-204; Const. art. 4, § 1). 

(For other cases, see Insurance, Dec. Dig. § 50.) 

Syllabus by the Court. 

1. Where the liquidation of an insurance company is conducted in a court of 
equity pursuant to law, the proceeding is judicial and not executive. 

2. Where the state department of insurance is appointed receiver of an insur- 
ance company for the purpose of liquidation under section 44-204, Comp. St. 1929, 
it becomes for that particular purpose an arm of the court, and, as such, is subject 
to its orders rather than the Governor's. 

3. The assets of an insurance company in the process of liquidation are trust 
funds for the payment of debts. 

4. The attorney for the receiver, in such a case, is an officer of the court, and 
not a subordinate employee of the department of insurance, subject to appointment 
ind removal by the head of the department or by the governor, under the provisions 
of section 1, art. 4, of the Constitution. 

5. The order of a trial court relative to the replacement of an attorney for its 
receiver will not be disturbed, unless an abuse of discretion is shown. 

Appeal from District Court, Lancaster County; Chappell, Judge. 

Proceeding by the State, on the relation of Paul F. Good, Attorney General, 
against the National Old Line Life Insurance Company and others, wherein M. L. 
[donovan intervened, which proceeding was consolidated in the District Court with 
a proceeding by the State, on the relation of Paul F. Good, Attorney General, against 
the Indemnity Company of America and others, wherein M. L. Donovan intervened. 
From a judgment, plaintiff and defendants appeal. 

Affirmed. 

Sterling F. Mutz and Robert S. Stauffer, both of Lincoln, for appellant. 

W. W. Wenstrand and L. R. Doyle, both of Lincoln, and M. L. Donovan, of 
Omaha, for appellees. 

Heard before Goss, C. J., and Good, Eberly, Day, and Carter, JJ., and Redick, 
District Judge. 

Day, Justice. 

This is a proceeding in the nature of intervention in the receivership of the 
National Old Line Life Insurance Company and the Indemnity Company of America. 
The controversy arose over the discharge by the receiver of an attorney. The trial 
court ordered the attorney reinstated. 

M. L. Donovan, represented a client who was the owner of some “contractual 
notes” of the National Old Line Life Insurance Company and had filed an action on 
her behalf against the company and Rees Wilkinson, the president. The Indemnity 
Company of America was another Wilkinson company and was closely connected 
with the National Company by his management and control. In his work for his 
client, Donovan discovered evidence of irregularities in the affairs of Wilkinson and 
these two insurance companies. This information he communicated to the insurance 
department of the state of Nebraska. Acting largely upon the information furnished 
hy Donovan, the department refused to renew the companies’ permits to operate. 
"he insurance department requested the Attorney General to file suits against the 
companies that a receiver might be appointed to liquidate the companies. The district 
court for Lancaster county, in these cases in which Donovan intervened, appointed 
the state department of insurance as receiver. The department appointed Fred E. 
Mockett as its liquidating agent. April 18, 1934, the department appointed Donovan 
attorney for the receiver, notice of which was given in the following letter: 

“Dear Mr. Donovan: 

“This is to inform you that you have been appointed attorney for Mr. Fred 
Mockett, special agent in charge of the liquidation of the National Old Line Life 
Insurance Company of Lincoln, Nebraska. * * * I must advise you as I did 
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before, that you will have to look for your fees to such assets as you can find belong- 
ing to these two companies. 
“Very truly yours, 
“[Signed] Lee Herdman 
“Director of Insurance. 


Donovan immediately began to work for the liquidating agent of the receiver. 
Thereafter, on April 26, 1934, his appointment was revoked by the following letter 
from the department: 

“Dear Mr. Donovan: 

“I regret very much that I must advise you that your appointment as attorney 
for the special agent in the matter of the liquidation of the Rees Wilkinson com- 
panies has been revoked. 

“The pressure from Lincoln lawyers and Wilkinson’s mother has been too great 
to withstand. 

“T will be in Omaha Saturday and will endeavor to see you. 

“Respectfully ours 
[Signed] Lee Herdman, 
“Director of Insurance.” 


On September 18, 1934, Donovan filed his petition of intervention in this case for 
the purpose of securing an order from the court reinstating him as attorney for the 
receiver. The court, having jurisdiction of the receivership, ordered Dovonan rein- 
stated. 

[1] The state department of insurance was appointed receiver of these insurance 
companies under authority of section 44-204, Comp. St. 1929. This provides for a 
judicial receivership. Similar statutes provided for the liquidation of insolvent banks 
and that the secretary of the department of trade and commerce should be the sole 
receiver of such banks. In State v. State Bank of Minatare, 123 Neb. 109, 242 N. W. 
278, this court held: “Where liquidation of an insolvent state bank is conducted in 
a court of equity pursuant to law the proceeding is judicial and not executive.” 
This same rule is pertinent to the liquidation of an insurance company under the 
statutes applicable. 

Furthermore, subdivision 4, § 44-204, Comp. St. 1929, purports to give the 
department of trade and commerce the power to employ such counsel as shall be 
deemed necessary. The language of the section provides for judicial approval of 
compensation and expenses. It also provides for judicial approval of rules and 
regulations made by the department for liquidating an insurance company. This con- 
firms us in our opinion that the Legislature provided for a judicial receivership. 

{2, 3] In such a case, the department of insurance becomes for the purpose of the 
liquidation in a particular case an arm of the court, and, as such, it is subject to th: 
orders of the court and not to the — or the Legislature. In State v. Nebraska 
State Bank, 124 Neb. 449, 247 N. . 31, this court considered the nature of a 
judicial receivership. See, also, jan v. State Bank of Minatare, 123 Neb. 109, 242 
N. \W. 278. The property and assets of an insurance company in the process of 
liquidation, like a bank, are trust funds for the payment of debts. 

[4] The attorney for the receiver in such a case is not a subordinate employee 
of the department of insurance subject to appointment and removal by the head of 
the department or by the Governor, under the provisions of section 1, art. 4 of the 
Constitution. He was an employee of the receiver, an agency of the court. Neithe: 
the Legislature nor the Governor has the right to dictate whom the court shall 
appoint as its referee or assistants. In re Supreme Court Commissioners, 100 Neb. 
426, 160 N. W. 737. Ordinarily, a court will not interfere with the discretion of its 
receiver as regards employees necessary for the purpose of the receivership, unless 
an abuse is shown. High, Receivers (4th Ed.) § 175 

[5] In the instant case, the receiver at the suggestion of the Governor replaced 
Donovan as its attorney by another. At the time, Donovan had been performing 
services for the receiver for more than a week. There is no question that his pro- 
fessional ability and experience and personal character qualified him to perform 
these services. No proper reason was given for his discharge. The trial court after 
a hearing ordered that he be restored as attorney for the receiver. Upon the court 
devolves the final responsibility for the conduct of the receivership. The order of 
the trial court relative to the replacement of an attorney for its receiver will not 
he disturbed, unless an abuse of discretion is shown. Adler v. Seaman (C. C. A.) 
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266 F. 828. No such abuse of discretion is revealed by the record in this case. The 
important consideration is the efficient management of the liquidation of the assets 
of the company for the benefit of all the creditors. Other considerations mentioned 
in the argument and reflected by the record are not worthy of notice by a court of 
equity. 

Affirmed. 
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TOPICAL INDEX 


Control and Regulation in General. 
2. WHAT CONSTITUTES INSURANCE. 

Generally, ‘‘annuity created by contract” differs from ‘annuity created by life insurance,”’ 

in that latter provides for payment of lump sum conditionally in consideration of periodi- 

cal payments by insured, while former contemplates periodical payments for stated con- 
sideration. New York Life Ins. Co. v. Majet. (Miss.) . : 728 
4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

Enactment of statute providing that making of reciprocal or interinsurance contracts was 
not subject to laws relating to insurance unless such laws were specifically mentioned held 
within power of Legislature. Gisin v. Farmers’ Automobile Interinsurance Exchange. 
(Iowa) 1137 
4—Statute imposing 25 per cent penalty and reasonable attorney’s fees upon insurer failing 

to pay automobile fire or theft insurance within 60 days after proof of loss, regardless 

of pending appraisal proceedings, held not unconstitutional as oppressive, arbitrary, or 
confiscatory. Hammett et al. v. Fire Ass’n of Philadelphia. (La.) 
‘Where prior statute related to policies on both movables and immovables, and later statute 
related only to full valued policies on immovables and repealed only laws or parts thereot 

in conflict therewith, only that part of prior act relating to policies on immovables was 
repealed. Where after later statute, section of prior statute related only to insurance on 
movables, still later statute amending and re-enacting such section must be similarly limited 
where it did not specifically include immovables, or refer to intermediate statute. Hart 

v. North British & Mercantile Ins. Co. (Ia.) 1098 
Life policy is governed by law in force when policy was issued. Ragsdale v. Brotherhood 

of Railroad Trainmen (Mo.) sie 
State statute requiring foreign insurance comnanies to empower superintendent of insur 
ance department to acknowledge or receive service of process as condition to do business 

in state held not invalid as denying equal privileges, because under statute as construed 

by state Supreme Court, citizens of state might, and nonresidents might not, maintain 
action against licensed foreign corporations on contracts issued without the state. 
Saunders et al. v. London Assur. Corporation. (U. S.) 

5. AUTHORITY OR LICENSE TO DO BUSINESS. 

Motor-Carrier Act provision requiring carriers, in order to procure and retain certificate 

of convenience, to give bond or file indemnity policy covering injuries to passengers o7 
freight, held not violative of commerce clause; hence policy issued in compliance therewith 
covered damages to interstate shipment to Georgia. Automobile Ins. Co. of Hartford, 
Conn. v. Winn & Lovett Grocery Co. of Georgia. (Ga.) 1328 


§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

10—Proposed life policy rider, giving persons insured and beneficiaries additional privilege 
to elect to substitute life annuity for cash payment at rate prevailing at time of election, 
held properly disapproved by commissioner of insurance, in view of statute requiring 
policy to contain table showing amount of installments and annuity payments where 
no such table was contained either in original insurance contracts or in rider. Metro- 
politan Life Ins. Co. v. Commissioner of Insurance. (Mass.) 

10—Order of state superintendent of irsurance directing immediate disposition of certain 
shares of stock in insurance corporation on ground that certain shares were in excess 
of amount which holder, an insurance corporation, was permitted to own, held error, 
where the shares were a gift and time fixed by statute for disposing of excessive 
holdings would not expire until July A, 1935. General Reinsurance Corporation v. 
Van Schaick. (N. Y.) ‘ ; 

10—Special deviation filings covering ‘five- -year fire policy, with provision enabling insured to 
pay premium yearly at lower rate per year than for one- year policy and to terminate 
end of any year, and covering five-year policy at same lower rate, but with premium for 
full term payable in advance and contract effective for full term, held violative of Bureau 
fr Rating Law providing for uniformity of deviation in its application to all risks in class 
for which variation is made, authorizing Superintendent of Insurance to declare filing 
void. General Ins. Co. of America v. Bowen, Superintendent of Insurance, et al. (Ohio) 111° 

10—Insurance commissioner has reviewable discretion to require indemnity companies to 
desist from practices which commissioner deems illegal, improper, or unjust. Order of 
insurance commissioner directing insurance company to terminate practice of issuing 
“fleet” automobile liability policies, including not cnly automobiles of companies for 
which policies were written, but also automobiles owned by some of their employees, 
— = oo of discretion. Flat oe Ins. nanny et al. v. oan, Auditor et al. 
(W. a. 


§ 12%. RECIPROCAL, OR IN TERINSU R ANCE ASSOCIATIONS 

12%4—Under statute providing that making of reciprocal or interinsurance contracts was 
not subject to laws relating to insurance unless such laws were specifically mentioned. 
Code provisions relating to insurance were not applicable to insurance written by 
reciprocal or interinsurance companies. Where application for automobile policy in 
reciprocal insurance company provided that applicant would be entitled to membership 
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—— 


in insurance company on payment of membership fee and making of guaranty deposit, 
subject to acceptance of application by attorney in fact, applicant who did not pay mem- 
bership fee or make deposit and whose application had not been accepted by attorney in fact 
on date of accident, held not to have had valid policy on date of accident, notwithstanding 
local soliciting agent waived payment and approval requirements. Gisin v. Farmers’ 
Automobile Interinsurance Exchange. (Iowa)... 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND ‘THEIR AGENTS. 

§ 16. WHAT CONSTITUTES “DOING BUSINESS.” 

16-—-Foreign life insurance company which broadcast its advertising program over Colorado 
radio station under contract whereby radio company forwarded to insurance company all 
inquiries concerning life insurance addressed to radio station, and in consideration 
received one-third of all premiums paid during first year by policy-holders obtained in such 
manner, was “doing business” in Colorado within statute providing that service may 
be had upon agent of foreign corporations doing business in state. Union Mutual Life 
Co. of Towa v. District Court of City and County of Denver et al. (Colo.) 

§ 18. SUBJECTION TO SPECIAL REQUIREMENTS. 

18—State cannot forbid contracts of insurance relating to risks within its limits from being 
made between a citizen and a corporation in another state. People ex rel. Kirkman et 
al. v. Van Amringe, City Magistrate. (N. Y.) 

§ 20. LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 

20—Domestic or foreign insurance associations and companies legally doing business in 
Texas when statutes pertaining to foreign assessment companies were repealed held 
entitled to continue and have their permits renewed under provision of repealing 
statutes providing that repeals should not affect any company or association of state 
then doing business under laws repealed. National Aid Life Ass’n v. Murphy. (Tex.) 

‘ 26. —— ACTIONS. 
Where foreign life insurance company which was doing business in Colorado employed 
service bureau engaged in business of adjusting claims for life insurance companies, 
bureau's employe e who came to state for purpose of adjusting claim upon life policy, 
who had complete file of matter with authority from insurance company to supply claimant 
with blanks for proof of death. to receive such proof, negotiate settlement, and to discharge 
claim by insurance company’s drafts, held ‘agent’? of insurance company within statute 
providing that service may be had upon agent of a foreign corporation doing business in 
state. Union Mutual Life Co. of Iowa v. District Court of City and County of Denver 
et al (Colo. ) 

26—Foreign insurance corporations which have complied with statutory provisions author- 
izing them to do business in state are deemed domestic corporations for most legal 
purposes and as parties to actions. Standard Marine Ins. Co., Limited v. Verity. (N. Y.) 

26—Service on foreign fire insurance company’s “managing agent” within statute, even if 
authorizing service on local agents’ loss clerk, is ineffective in absence of showing that 
service cannot be made on designated officers or state insurance superintendent. Appel- 
baum v. Camden Fire Ins. Ass’n et al. (N. Y.) 
31. OFFENSES BY PERSONS DEALING WITH INSURERS. 
Penal Law penalizing aiding of transaction of business in state by foreign imsurance 
company which had not designated superintendent of insurance as attorney upon whom 
process might be served held to cover aid in transaction of business in state by foreign 
insurance company not authorized to do business in state, but not aid extended in state 
to such insurance company in lawful transaction of its business elsewhere. The making 
outside of the state by union local with offices in New York City of contracts of insur 
ance covering members of local and future members upon submission of satisfactory 
evidence of good health with foreign insurance company not doing business in state held 
not violation of Penal Law penalizing aiding of transaction of business in state by 
foreix surance company which had not designated superintendent of insurance as attot 
ney unon whom process might he served. People ex rel. Kirkman et al. v. Van Amringe. 
City Magistrate. (N. Y.) 

Insurance Companies. 

i STOCK COMPANIES. 

§ 33. —— CAPITAL AND STOCK. 

33—Buyer of stock in insurance company, who agreed to reimburse seller for any amount 
seller would have to pay on a note payable to insurance company, on which seller was 
liable, could not offset amount of note against purchase price due seller. On issue 
whether seller of stock in insurance company had breached agreement not to directly or 
indirectly engage in insurance business and to comport himself so as not to injure 
buyer, evidence sustained finding that seller had complied with agreement. Allan v. 
Southwest Finance Co. of California. (Cal.) 
36. FRANCHISES AND POWERS. 
Accident insurance company, having no power to agree to policy provision for payment 
of total physical disability benefits to insured, who was not totally disabled physically, 
after he attained certain age, was not estopped to raise defense of ultra vires in action 
for such benefits. Pattison v. Illinois Bankers’ Life Ass’n et al. (IIl.) 

§ 41. INSOLVENCY AND DISSOLUTION. 

5. 43, RIGHTS OF POLICYHOLDERS ON INSOLVENCY 
Decree of dissolution of insurance company, such as decree pursuant to statute or adju 
dicaticn of inselvency coupled with appointment of receiver, generally cancels or ter 
minates outstandine policies by overation of law. Where insurance company becomes 
insolvent. holder of unmatured policy is creditor entitled to share with other creditors in 
company’s assets to amount of value of os at date of dissolution of company. Cas 
teel v. Kentucky Home Life Ins. Co. (Ky. 

§ 44. ——- REMEDIES AND PROCEEDINGS ON INSOLVENCY. 

44—Trial court had power to cause assets of insolvent insurance company to be transferred 
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and used to obtain reinsurance for policyholders without subjecting assets to judicial 
sale. Proceedings held to justify trial court’s finding that value of assets of insurance 
company upon fair basis of valuation was insufficient to pay its obligations and that 
interest of policyholders would best be served by obtaining reinsurance. Royal Union 
Life Ins. Co. v. Gross et al. Great Republic Life Ins. Co. v. Same. (U. S.) 

§ 47. —— CONSOLIDATION. 

47—Where insured was not member in good standing of insurance company at time it was 
merged with another insurance company under contract to admit to its membership all 
members in good standing with merged company, merging company owed insured no 
duty by virtue of his membership which merged company, and application to merging 


company was therefore one as for new membership Bailey v. National Aid Life Ass’n. 
(Tex.) 


50. 
-~Where liquidation of insurance company is conducted in court of equity pursuant to law, 
proceeding is “‘judicial’’ and not “executive’’ as respects whether 
could be dismissed by state department of insurance. State department of insurance 
vhich is appointed receiver for insurance company for purpose of liquidation becomes 
for that particular purpose arm of court, and as such is subject to court’s orders rather 
than Governor's lers. Assets of insurance company in process of liquidation are trust 
funds for payment of debts. Attorney for department of insurance in i 
receiver of insurance company is an officer of court and not 


department of insurance so as to be subject 


attorney for receiver 


in Its capacity as 
subordinate employee of 
to appointment and removal by head of 
department or by Governor. State ex rel. Good, Atty. Gen. v. National Old Line Life 
Ins. Co. et al (Neb.) 

III. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 73. THE RELATION IN GENERAL. 


73-—Assignment of business of insurance agency to trustee who, at the same time and as part 
of same transaction, executed bill of sale of agency to third party held to indicate, in 
f conduct of parties, a sale of ency in satisfaction of indebtedness of 
several insurat companies, though relative thereto the instruments 
“pay,” the w “liquidate,” 


view 
assignor to 
used, instead of 
which means to determine by agreement or litigation the 
imount of indebtedness, to make the amount clear and certain to discharge, to pay off, 
as an indebtedness. Continental Ins. Co. et al. v. Harris et al. (Ark.) 1379 
73—-Statute providing that insurance solicitor should be deemed insurer’s agent did not apply 
to independent insurance broker. Generally, insurance broker is, in absence of special 
facts and circumstances, agent of insured and not of insurer. Hesselberg et al. v. 
ZEtna Life Ins. Co. (U. S.) ‘ ee te ees é ; 

§ 74. APPOINTMENT OR EMPLOYMENT OF AGENT. 

74. Employer obtaining group policy held not insurer’s agent as regards any obligation to 
notify employee of termination of employment. Employer obtaining group policy held not 
employee’s agent so that knowledge of termination of employment would be imputed to 
employee. Emerick v. Connecticut General Life Ins. Co. (Conn.) 

§ 76. EVIDENCE AS TO AGENCY. 

76—-Evidence as to authorization of insurer’s representative and of powers exercised by him 
held to show that representative was general agent of insurer for California, authorized 
to do anything in respect to soliciting, writing, extending, or canceling of liability policy 

which company itself might do. Cronin v. Coyle et al. (Calif.) 


77. ESTOPPEL TO DENY AGENCY. 
While insurance company may be estopped to repudiate its agent’s unauthorized acts, where 
t clothed him with apparent authority to perform them, all elements of estoppel must be 
present and such authority must have been actually apparent to third person dealing with 
agent in reliance thereon, in good faith and in exercise of reasonable prudence. Mitchell 
et al. v. Western Fire Ins. Co. et al. (Mich.) 

§ sO. AUTHORITY AND DUTIES OF AGENT AS TO INSURER. 

80--Insurance agent held warranted in canceling fire insurance policy on receipt of information 
from state insurance commissioner that company issuing it was ‘“‘broke’’ and _ issuing 
new policy in another company to carry out agent’s contract with insured to keep latter 
fully insured. Insurance agent’s cancellation of fire insurance policy on learning of 
insurer’s insolvency and issuance of policy in another company to insured held not incon- 
sistent with agent’s duties to insurance companies; agent not having assumed incompatible 
or cenflicting duties or acted in bad faith. Belk’s Department Store of New Bern, N. C., 
Inc v. George Washington Fire Ins. Co. (N. C.) ; 

§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES 

(1). In general. 

83(1)—Complaint which alleged that insurance agent had failed to remit to employer net 
premiums and medical service fee which he had collected held to state cause of action 
for their recovery, notwithstanding that manner in which allegations were made war- 
ranted inference that employer was seeking to recover those items as part of unpaid 
balance alleged to be owing on account of advances, for which unpaid balance agent 
was not liable. Larson v. Watzke et al. (Wis.) ............ faa aan 

(2). For failure to cancel or reduce policy. 

Insurance agent receiving instructions to cancel policies is under duty to insurer to 

do so within reasonable time. Where insurance agent wrote policies on April 3, 1928, 

and, on discovering fact, insurer immediately wired agent on April 9, 1928, to cancel pol 

icies, and wrote agent on same date to same effect, and agent received telegram on April 

10, and letter of April 11, 1928, but had not canceled policies at time property was des- 

troyed on April 14. 1928, whether agent’s conduct was reasonable held for jury in insurer’s 
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action to recover damages from agent. Van Schaick, State Superintendent of Insurance 
v. Astor. (N. Y.) 

83(2)—In insurer’s action against its agents for negligence in failing to obey insurer’s instruc- 
tions relative to cancellation of fire policy, which instructions required agents to “pick up 
the the policies immediately for cancellation,” whether agents’ understanding that they 
were to go to insured and secure physical possession of policies and return them to 
insurer, and that alleged formal cancellation was to be made and notice thereof would 
be sent from home office, was reasonable interpretation of instructions, and whether 
— acted with reasonable care, held for jury. Glen Cove Mut. Ins. Co. v. Hall et al. 
(N. Y.) 

§ 84. COMPENSATION OF AGENT. 

(1). In general. 

84(1)—Under cortract providing that advancements made to agent employed on commission 
basis to solicit life insurance should be repaid out of commissions earned, employer 
could not recover for advances made in excess of credit for commissions where agent 
did not rescind, abandon, or otherwise disqualify himself from continuing, to perform con- 
tract. Failure of agent employed to solicit life insurance on commission basis under con- 
tract by which all insurance moneys collected by agent were to be remitted to employer 
and advances to agent were to be repaid out of commissions earned, to remit certain 
insurance moneys collected, held not to warrant conclusion that agent had rescinded, 


abandoned, or otherwise disqualified himself from compuetng performance of contract. 

Larson v. Watzke et al. (Wis.) i 
(4). Commissions on renewals. 

84(4)—-Life insurance agency contract entitling agent to renewal commission on business 
written by or through agent held not to entitle agent to renewal commission on business 
written in agent’s territory by special agents operating directly from insurer’s home office. 
Life insurance agency contract limiting agent’s right to renewal commission to business 
written by or through agent held too plain to permit of control by practical construction 
which allegedly entitled agent to renewal commissions on business written by special agents 
operating directly from insurer’s home office. Wicker v. Modern Life Ins. Co. et al. 
(Minn.) 

84(4)—Under contract entitling agent soliciting life insurance to renewal commissions on 
premiums paid in cash to insurer, insurer held liable for renewal commissions, though 
payment of premiums was waived as to policyholder under disability features of life 
policy, where insure: maintained disability reserve account and premiums waived were 
ey from such account. Handshoe v. Equitable Life Assur. Soc. of United States. 

§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 

§ 87. IN GENERAL. 

87—Generally, powers of agent for insurance company are governed by general law of agency, 
but are varied by character of functions agent is employed to perform. Agent for insur- 
ance company possesses such powers as have been conferred by company, or as third 
persons have right to assume he possesses under cirewmatences and generally his powers 
as to those dealing with him are determined by nature of business intrusted to him, and 
are prima facie coextensive with its requirements. Cronin v. Coyle et al (Calif.) 

$7.-Prima facie, powers of insurance agent are as broad as business intrusted to his care. 
St. Paul Fire & Marine Ins. Co. et al. v. Trustee of Christian Church of Somerset. (Ky.) 

87—Even if agents and employees of insurer which was acting as trustee for old insurer, 
which was being liquidated, were acting only for a trustee in soliciting members of old 
insurer to transfer their insurance to new insurer, they were obligated to discharge trust 
fairly and with utmost of good faith. King v. American Ins. Union, Inc. (Mich.) 
88. - GENERAL OR SPECIAL AGENTS. 
Those dealing with insurer’s general agent, without notice of restrictions upon his author 
ity. have right to presume that general agent had authority coextensive with its apparent 
scope. Reserve Loan Life Ins. Co. v. Compton. (Ark.) 
Ordinarily ‘‘general agent” of insurance company is one who has all the powers of his 
principal as to business in which he is engaged, except as limited by company, but in 
absence of notice, actual or construtive, to insured, of any limitation upon agent’s author- 
ity, general agent may bind company by any acts, agreements, or representations that are 
within ordinary scope and limits of insurance business intrusted to him, although they 
are in violation of private restrictions upon his authority. Cronin vy. Coyle et al. ( Calif.) 

§. 90. EFFECT OF PROVISIONS OF POLICY. 

90—Limitations on insurer’s agent’s authority contained in_life policy app!y only to matters 
occurring subsequently to issuance of policy. John Hancock Mutual Life Ins. Co. v. 
Yates. (Ga.) < ERNE 

o. 32 EVIDENCE AS TO AUTHORITY. 

92—-Evidence held sufficient to warrant finding that insurer’s general agent had apparent 

authority to grant insured extension of time to pay premiums on life policy. Reserve 

Loan Life Ins. Co. v. Compton. (Ark.) 

Insurer's local agent’s apparent authority to bind insurer by contract cannot be established 

by agent’s statements or conduct; principal being only for appearance of authority caused 

by himself. Mitchell et al. v. Western Fire Ins. Co. et al. (Mich.) 

§ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 

13—Insurance solicitor is agent of insurer whose acts and knowledge are those of insurer, 
and for whose wrong, perpetrated through fraud or negligence, insured cannot be held 
responsible. Federal Life Ins. Co. v. Kras. (Col.) 
‘Petition by widow of beneficiary of life policy, alleging that plaintiff paid premiums, 
retained by insurer, after beneficiary’s death on misrepresentation of insurer’s ‘‘agent’’ 
that plaintiff “would” recover amount of policy on insured’s death, which insurer 
refused to pay, stated no cause of action ex delicto, because category and authority of 
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“agent’’ were not set out, plaintiff knew as much as “agent”? concerning terms of policy, 


and “‘misrepresentation’”’ constituted no more than promise. Self v. American Nat. Ins. 
Co. (Ga.) ee eee 


Petition to recover dan 
through insurance agency owned and operated by companies, in causing worthless fire 
policies to be issued by unlicensed, nonexistent, or insolvent insurance company to 
plaintiff, an innocent third person who paid premium and sustained loss by fire, held not 
demurrable. Naeve v. Shea et al. (Neb.) een ‘ +... 1318 
Insurer held not liable for negligence of its agent in failing to forward to insurer appli- 
cation for life and accident policy, so as to entitle applicant's widow, as beneficiary, to 
recover damages resulting from such negligence, since no action lies for negligence of 
insurer in delaying action on application for policy. Kelley v. National Life & Accident 
Ins. Co. (Tex.) ; : > jews 
94. RATIFICATION. ’ 
-Insurer may not absolve itself from liability for contract which it has authorized or 
ratified, although contract may have been secured by person not an insurance agent or 
solicitor in full meaning of statutory definition. Cronin v. Coyle et al. (Calif.) Si 
Generally, insured cannot ratify unauthorized act of insurer’s agent in substituting fire 
tnsurance policy for another such policy, held by insured. after loss occurred. Sussex 
Fire Ins. Co. v. Standard Fire Ins. Co. of Hartford, Conn. (S. C.) 
95. NOTICE TO AGENT. : 
Where information given to and obtained by insurer's agent prior to execution of fire 
policy covering house and furniture, concerning insured’s title to realty, was in connection 
with subject-matter of agency, notice to agents was constructive notice to insurer. Uni- 
versal Ins. Co. v. Arrigo. (Colo.) ; ere aly eat 
Insurer issuing policy as result of agent’s act is bound by all knowledge agent had 
regarding circumstances of insured and property covered and all material facts known 
to agent affecting issuance of policy. Insurer’s soliciting agent’s knowledge of facts or 
occurrences regarding policy and subject of insurance occurring after issuance and delivery 
of policy are not imputed to insurer. Krug Park Amusement Co. et al. v. New York 
Underwriters’ Ins. Co. (Neb.).. wn dee ete Siu rieanis cals saves A104 

95—Insurance broker’s knowledge that applicant for life insurance had suffered an injury, 
contrary to representation, made in application, could not be imputed to insurer suing 
to cancel policy. Hesselberg et al. v. AStna Life Ins. Co. (U. S.) . 431 

(B) AGENCY FOR APPLICANT OR INSURED. 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES 

§ 98. IN GENERAL 

98—Statute under which insurance solicitor is regarded as agent of insurer held not to pre 
clude agent from acting as insured’s agent in certain particulars in proper cases. Fact 
that insured authorized insurer's agent to accept cancellation of policies in insured’s 
behalf and to write and issue policies necessary to keep properties properly insured at all 
times held not to render policies voidable under dual agency rule Home Ins. Co. v. 
Southern Motor Coach Corporation. (Okla.) 


§ 101. SCOPE AND EXTENT OF AGENCY. 

101- -Soliciting agent of insurer, even though he is without power to issue policies, is insurer’s 
agent in taking applications, with full power and authority as to such applications, and 
acts performed and knowledge received and acted upon by him in connection with appli 
cations are binding on insurer, in absence of fraud or collusion between agent and appli 
cants. Byrne v. Prudential Ins. Co. of America. (Mo.) : 3 217 

101---Statutes making agent soliciting insurance insured’s agent do not define scope of agency 
except when agent is performing or attempting to perform act of soliciting application 
for insurance, collecting premiums, or making contract for insurance. Krug Park Amuse- 
ment Co. et al. v. New York Underwriters’ Ins. Co. (Neb.)........... acai 

101—Where insured’s insurance broker had for several years selected insurers and procured 
fire, automobile, and compensation insvrance and renewed or replaced, lapsed or canceled 
policies without consulting insured, and, having recommended that insured make improve- 
ments to buildings to obtain lower rate, negotiated and received fire policies based 
thereon and charged by writing agents to broker’s credit account, and notified insured 
that policies would be canceled unless payment was made by specified date, broker held 
insured’s “‘general agent’? and authorizedly surrendered policies for cancellation, and 
insurers were not not required to give notice directly to insured under cancellation 
clause. La France Workshop Lampshade Co., Inc. v. Buffalo Ins. Co. (Pa.) 

§ 107. EXTENT AND EXERCISE OF POWERS OF AGENT. 

§ 110. — EVIDENCE AS TO AUTHORITY. 

110—-Evidence in action on fire insurance policy held to establish realty company’s authority 
under its contract with plaintiff to issue policy in defendant company and _plaintiff’s 
ratification of such transaction. Belk’s Department Store of New Bern, N. C., Inc. v. 
George Washington Fire Ins. Co. (N. C.) ‘ 

§ 112. RATIFICATION. 

I 


12. Party for whom another insures property without former’s prior authority or consent 
may adopt and ratify unauthorized act even after loss or payment thereof to agent, who 
holds money for owner's benefit, though premium was not paid before loss. Party ratifying 
another’s unauthorized act in insuring property for former as principal must be fully 
apprised of his rights and have full knowledge of all material facts to render confirmation 
of insurance contract binding on him. Insurance contract of agent can be ratified only 
by person on whose account it was intentionally made. Principal’s ratification of agent’s 
unauthorized insurance contract must be established to authorize recovery thereon; mere 
fact that contract is beneficial to principal not being conclusive. Principal’s neglect to 


1414 


1252 


1109 





Topical Index 


disaffirm agent’s unauthorized insurance contract on receiving notice thereof from agent 
raises presumption of ratification thereof, unless such notice was delayed until election to 
approve or disapprove agent’s act would be attended with no advantage to principal. 
Though insured cannot ratify in part and reject in part insurance contract made by his 
agent without authority but must adopt it as whole or not at all, there may be conditional 
ratification dependent on contingency. Insured, accepting and retaining fire insurancé 
policies, procured by insured’s agent without insured’s prior authorizaticn or consent as 
substitute for policies issued by company which agent deemed unstable, ratified agent’s 
act, so as to preclude recovery on original policies. Belk’s Department Store of New 
Bern, N. C., Ine. v. George Washington Fire Ins. Co. (N. C.) 


1V.  Insurable Interest. 


$§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(2). Persons having insurable interest in general. 
13¢2)—Where husband conveyed property to wife, retaining full charge thereof, and with 
understanding that wife was to share equally in any profits from sale, wife had “insurable 
interest” entitling her to recover on fire policies assigned to her. Clark v. A®tna Ins. 
Cc: Gh By ; te . ‘ 
(4). Landlord and tenant. 
115(4)—Insured occupant of cottage claiming leasehold under city held not entitled to recover 
on fire policy issued upon leasehold, for want of insurable interest. where insured relied 
on third person’s deed to city, wherein grantor reserved land rents from city and provided 
that cottages should remain on land only “as long and subject to such conditions as shall 
be determined” by city. Royal Ins. Co.. Limited v. Smith. (U. S.) 1090 
(6). Vendor and purchaser. 
Purchaser of automobile could not recover on fire policy issued before certificate of 
title was issued. since policy was void because purchaser had no insurable interest in 
automobile. Evens v. Home Ins. Co. of New York. (Mo.) 1345 
115(6)—Purchaser in good faith of title which he believes to be good, and validity of 
which depends upon proper determination of intricate questions of law upon which 
able lawyers might differ, has insurable interest in property. Purchaser at sheriff’s 
sale on execution issued cn county court judgment against church held to have insur- 
able interest in church property, since his claim to property, regardless of its ultimate 
validity in contest between purchaser and church, was of sufficient substance to con- 
stitute consideration in support of valid compromise of controversy between purchaser 
and church. If purchaser at sheriff’s sale on execution issued on county court judgment 
against church insured church property against fire at instance of or with consent of 
the church, insurer could not defeat purchaser’s action on fire policies on ground pur- 
chaser had no insurable interest, but purchaser could recover in capacity as trustee for 
use of church. American Ins. Co. v. Edwards. (Tex.) ; ‘ 
(7). Interest of husband in wife’s property. 
13(7)—Husband of wife who was sole owner of automobile held to have insurable interest 
under automobile liability policy, since husband would be liable for injuries suffered by 
others due to his negligent operation of automobile. Howe v. Howe et al. (N. H.) .1144 
$ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEAI TH. 
(1). In general. 
)—-Mere existence of legal partnership does not give partnership an insurable interest in 
life of partner, it being essential that partnership would suffer so substantial a loss on 
death of partner as to prefer his continued services to the insurance money. That part 
nership took deceased in as a partner to avoid labor trouble held insufficient to show that 
partnership had insurable interest in life of deceased. Sum life Assur. Co. of Canada v. 
Allen et al. ( Mich.) 
(5). Creditors. 
In action by insured’s receiver on wind and tornado policy, insurer could not dis 
cla‘m liability on ground that receiver had no insurable interest because right of redemp- 
tion from foreclosures had almost expired, and that because amount of mortgages existing 
igainst property equaled or exceeded value thereof, no right of redemption existed, since 
that situation did not prevent mortgagor from obtaining insurance, notwithstanding prop- 
erty was insured to its full value. Any equitable interest in property is sufficient to give 
“insurable interest” therein, and mortgagor’s right of redemption is an “equitable inter- 
est’’ in property and therefore constitutes insurable interest therein. Mortgagor’s insur 
able interest in mortgaged property does not end until period of redemption has expired. 
Parker v. Iowa Mut. Tornado Ins. Ass’n. (la.) 


118. INSURANCE WITHOUT INTEREST. 


a 

§ 119. WAGERING POLICI§S IN GENERAL. 

119—Person cannot take out valid enforceable insurance contract for his own benefit on 
life of one in whose life he has no insurable interest; such contract being mere wagering 
contract contrary to public policy. Henderson v. Life Ins. Co. of Virginia. (S. C.) 


V. The Contract in General. 


(A) NATURE, REQUISITES AND VALIDITY. 

$ 124 NATURE OF CONTRACT. 

24.—“Life insurance policy’? is contract, distinct from a will, to pay sum of money upon 
insured’s death in consideration of payment or payments during his life. Sigal v. Hart- 
ford Nat. Bank & Trust Co. (Conn.) 5 oe 

124—Insurance contract fixes, defines, and measures rights of parties thereto, like any other 
contract. Brotherhood of Railroad Trainmen v. Wilkins. (Ky.) : 


124—Insurer has right to choose risk and to impose reasonable and lawful terms and conditions 
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on issuance of policy. Relationship between insurer and insured requires exercise of 
utmost good faith. John Hancock Mutual Life Ins. Co. vy. DeWitt. (Ky.) 1217 
124—Life policy providing for payment of premiums for 20 years or until prior death of 
eee. and for payment of policy on insured’s death held not ‘‘endowment policy’ 
but “limited premium life policy” liability for face of which accrued only on insured’s 
* death. McKee et al. v. Columbus Mutual Life Ins. Co. (Okla.) cn 
124—"*Life, accident, and disability insurance,” is a contract whereby one party for a stipulated 
consideration agrees to indemnify another against accident, disability, or death from 
any cause not excepted in the contract. Atlas Assurance Co. v. Zellner. (Okla.) 
124—-An “insurance policy’ is a contract between insurer and insured by which each party 
becomes bound to perform obligations assumed in policy, and legal principles controlling 
insurance contract do not differ from legal principles controlling other contracts. Bank 
Savings Life Ins. Co. v. Steiner. (Tex.) 105¢ 
124—-Insurance policies are ‘‘contracts” governed by the same rules as other contracts. First 
Texas Prudential Ins. Co. v. Ryan et al. (Tex.) 12469 
§ 125. WHAT LAW GOVERNS. 
(2). Place of contract. 
125(2)—Where parties have stipulated that policy shall not take effect until delivery to 
insured and payment of first premium, contract is governed by law of state where such 
events occur. Mutual Trust Life Ins. Co. v. Ossen et ux. (U. S.) 
127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 
Insurance written upon object which has no existence is void, irrespective of knowledge 
or agreement of parties. Fire policy taken out by occupant of cottage insuring supposed 
leasehold interest which was in fact nonexistent held not enforceable, though documents 
under which insured claimed were submitted to insurer, which itself construed insured’s 
interest as a leasehold. Royal Ins. Co., Limited v. Smith. (U. S.) 1090 
127—Provision in group policy indemnifying only against total and permanent disability 
occurring while policy is in effect held reasonable and binding. Smithpeters vy. Prudential 
Ins. Co. of America. (Tenn.) 1049 
§ 128. EXECUTORY AGREEMENTS TO INSURE. 
(1). In general. 
128(1)—-Insurer, agreeing to insure members of insolvent mutual life association, which sent 
henefit certificate to member after her death, held not liable thereon, in view of ternis 
of certificate since there was no consummated contract. Insurer held not liable on contract 
with receiver to insure members of insolvent mutual life association, where benefit 
certfiicate issued pursuant thereto reached member after her death, and contract was not 
insurance policy, but agreement to offer certificates to members of insolvent association, 
vhich offer required acceptance as condition precedent to consummation of contracts with 
members. Insurer, agreeing with reeiver to insure members of insolvent mutual life 
issociation. held not liable to heirs of member for negligently delaying sending of benefit 
certificate for acceptance until after member’s death, where certificate was sent within one 
week after receiver forwarded necessary information, there were approximately 908 
members in insolvent association, and it required approximately seven different operations 
in insurer’s office to properly issue certificate. Hunter et al. v. National Aid Life Asso- 
ciation. (Tex.) : 
(2). Actions on agreements. 
128(2)—Petition alleging that on September 30, 1930, insurer’s soliciting agent obtained 
written application for five-year fire policy with mortgage clause attached representing 
that insurance would be in force at 12 o’clock noon on following day and that policy 
would be issued and transmitted direct to mortgagee, that plaintiff relied on promise. 
paid premium, that insurer retained premium, and that plaintiff did not discover that 
policy had not been issued until after property was destroyed on October 5, 1932, did 
not constitute claim for insurance, but invoked remedy fcr damages for failure to 
promptly perform duty which facts imposed on insurer. Evidence, in action for damages 
for insurer’s failure to promptly perform duty imposed upon it by insurer’s agent 
taking application for fire policy and accepting premium, held to require submission of 
issues to jury. Rhoads v. Columbia Fire Underwriter’s Agency et al. (Neb.) 
129 POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL 
Acts of insurer’s general.agent in notifying city board of public utilities, prior to date 
of taxicab accident, of cancellaticn of public liability policy issued to taxicah company 
ind thereafter notifying board of extension of policy to date after that of accident, and 
informing taxicab company that policy would remain on records until another policy was 
approved by board, held acts of insurer, and binding on it as respects board and injured 
passenger. Cronin v. Coyle et al. (Calif.) 
129—Condition in policy prescribing that insurer shall not be bound unless execution of 
gent’s power shall be evidenced by written indorsement ‘on policy, is of essence of 
agent’s authority, and consent or act of agent not so indorsed is void. Drennan v. 
Sun Indemnity ‘Co. of New York. (N. Y.) 1] 
129 If policy is ambivuous as to its terms, no representation made hy agent can bind com 
pany, but. if poliey is ambiguous, construetion placed upon it by agent, if it is warranted 
by language of policy, is binding upon company. Schultz v. Benefit Ass'n of Railway 
Employees of Chicago, TIl. Ss. 2) 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
130—Minds of parties must meet on all elements of contractua! relation before any insur- 
ance contract exists, and there must be identified parties to contract or, a least, identified 
parties to take part in negotiations leading to contract. Ludwinska v. John Hancock 
Mutual Life Ins. Co. (Pa.). ; : ; ; ‘ eat 
(1). In general. 
130(1)--Whether name signed to proposal portion of application for life policy was signature 
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of insured and whether insured’s husband acted as her agent in procuring policy pursuant 
to his plan to kill insured to collect insurance moneys held immaterial, as respects 
validity of policies issued where insured knew she was applying for insurance and did 
so in good faith. Signature of insured to application is not necessary to predicate 
issuance of valid policy, even though policy inferentially requires signature of insured to 
application. Meyer et al. v. Johnson et al. (Cal.) . wee 
130(1)—To constitute insurance contract, there must be offer and acceptance. Belk’s Depart- 
ment Store of New Bern, N. C., Inc. v. George Washington Fire Ins. Co. (N. C.) 
130(1)—Insurance contract cannot arise in absence of meeting of minds of contracting parties 
on all material terms. Niagara Fire Ins. Co. v. Aebischer. (Okla.) 
130(1)—Policy and incontestable clause therein has no effect, unless some one capable of 
contracting within insurance law has contracted, and until parties bave been identified 
and their minds have met on question of whom they are respectively dealing with, ques- 
tions as to fraud and as to whether defense based thereon is precluded by incontestable 
clause do not arise. Name affixed to application for industrial life policy did not con- 
trol, so as to make policy cover life of person of that name, unless name identified 
human being it purported to. Ludwinska v. John Hancock Mutual Life Ins. Co. (Pa.) 
(2). Necessity of acceptance and approval. 
130(2)—Sending of application for transfer of canceled fire policy to insurer’s home office 
operates as proposal for issuance of policy to assignee, which proposal must be accepted 
before valid contract arises. Where, after cancellation of fire policy for nonpayment of 
yearly premium installment, insured sold property, and application for transfer of policy 
and payment representing year’s premium on purported policy was delivered to insurer, 
destruction of property by fire before insurer had consented to assignment did not render 
insurer liable to assignee. Niagara Fire Ins. Co. v. Aebischer. (Okla.) 
(3). What constitutes acceptance. 
130(3)—-Where life policy provided that insured’s continuance in same occupation should 
be condition precedent to attaching of insurance, insured’s change of occupation was 
sufficient to prevent policy from going into effect. Mutual Trust Life Ins. Co. v. Ossen 
et ux. (U. S.) 
(4). Effect of delay 
130(4)—Mere delay on part of insurer in acting on application for insurance does not 
give rise to action ex delicto. Tjepkes v. State Farmers’ Mut. Ins. Co. (Minn.) 
130(4)—-Mere delay in passing on application for life insurance cannot be construed as an 
acceptance thereof by insurer so as to support an action cx contractu Even if action of 
tort may be maintained against insurer for neglect in failing to act on application fo 
life policy where there is subsequent loss not covered by insurance, plaintiff must esta! 
lish damage by showing either that other insurance could have heen secured or tl 
applicant was an insurable risk of such character that other imsurers would be likely to 
have accepted n he had for msurer’s neglect in failing to act on 
application for life policy prior to applicant's death, notwithstanding testimony that. if 
notice of rejection had been received, application would have been made to other insurers, 
where applicant was suffering from iu culosis and there was no evidence that other 
insurance could have been secured. Weaver v. West Coast Life Ins. Co. (Mont.) 
130(4)—No recovery could be had from insurer for death of applicant for insurance where 
some of answers in application, which would have been incorporated in due course in the 
policy, were false. Stone v. Prudential Ins. Co. of America. (N. Y.) 
(6). Effect of acceptance and approval. ; : 
130(6)—-Second insurance policy which was issued on strength of application for first policy 
by insured’s husband, who was her agent for purpose of making application, held regularly 
issued, as respects validity of second policy. Meyer ct al. v. Johnson et al. (Cal.) 
131. VALIDITY OF ORAL, CONTRACTS 
(1). In general. 
131(1)—-Where insurance agent authorized by insut 
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ed to keep properties insured advised secre 
tary that certain policies had been canceled and that risk would be given to defendant 
imsured and instructed secretary to a policies. but secretary not having completed 
ll of policies invelved at close of day, ft them on her desk for final completion o1 
following day, policies held in effect so as to cover fire loss occurring during night time, 
notwithstanding policies had not heen signee Home Ih Co. v. Southern Motor Cox« 
Corporation. (Okla 
(2). Authority of agent. 
31(2)---Generally, especially in view of statute providing for writing of insurance only 
through resident ‘icensed agents. agent of foreign insucance comany who has power to 
solicit and take applications, collect premiums, and countersign and deliver policies may 
bind his principal by oral contract of insurance, or may waive policy requirement of 
written consent of company to assignment of policy, and company is estopped from denying 
authority to make such waiver, especially when such consent is wholly due to acts of agent 
and not of insured. Collard v. Universal Automobile Ins. Co. (Ida.) 
132. BINDING SLIPS OR MEMORANDA. 
32—-General agent held authorized to bind fire insurer by executing binder, even though 
binder was not delivered to insurer. Connecticut Fire Ins. Co. v. Harrison et al. (Miss.) 
133. FORM AND REQUISITES OF POLICY. 
(1). In general. 
3(1)—-Terms of automobile liability policy which violate statute providing standard provisions 
for liability policies or limit free force and effect thereof are illegal, policy will be held 
valid and deemed to include provision required by statute. Travelers’ Ins. Co. v. Russo 
[mal 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Benefit certificate held not voided, even though receipt therefor was not executed 
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precisely in manner prescribed by insurer, where provision of receipt constituted no 
part of certificate, but was made part of outside paper, and mere representation which 
was not material to risk. National Aid Life Ass’n v. Murphy. (Tex.) 

136(1)—Negligent delay in sending benefit certificate for acceptance, pursuant to agreement 
with receiver to insure members of insolvent mutual life association, until after member’s 
death, did not render insurer liable on certificate, since negligence of one of parties which 
may have presented consummation of contract cannot be given effect of having brought 
contract into existence. Hunter et al. v. National Aid Life Association. (Tex.) 

(2). Sufficiency and effect of delivery. 
2)--Where soliciting agent handed policy to insured’s husband, who was her agent for 
purpose of making application for policy, and sent policy to insurer with application 
signed by agent for change in policy providing for semiannual instead of annual payment 
of premiums, along with cash and note payable to agent, who had signed insured’s name 
thereto, for amount of premium, policy was both paid for and delivered, as respects 
validity of policy, notwithstanding that — policies were never delivered to insured 
or any one in her behalf. Meyer et al. Johnson et al. (Cal.) 
(2)—Industrial life policy could not be coundered as delivered, actually or “constructively, 
before policy, postdated by four days, was mailed to local agent, so as to authorize recovery 
thereon for previous death of insured, where policy provided that it should not take effect 
prior to date thereof nor unless contract was delivered during lifetime of insured. Life 
& Casualty Ins. Co. v. Palmer. (Ga.) 
(4). Effect of condition as to delivery while insured is in good health. 

136(4)—Provision in life eos issued without medical examination and without application 
being attached to ani made part of policy, that policy should not take effect unless 
insured was in “sound health” on date of delivery precluded recovery on policy only 
if condition of insured’s health changed between time of taking é lication and date 
of delivery. Interstate Life & Accident Ins. Co. v. McMahon. (Ga. 

136(4)—Evidence that insured died of cancer which existed when policy was issued precluded 
recovery on industrial policy providing that it should not take effect unless insured was 
in sound health when policy was issued. Farage vy. John Hancock Mut. Life Ins. 
Co. (Mo.) ae 

136(4)-—Life insurer held entitled to cancellation of policy delivered to applicant while insane, 
where application provided that policy should not become effective until issued and received 
by applicant and full first premium paid while applicant’s health was the same as 
described in application, which stated that applicant had never been insane. Prudential 
Ins. Co. of America v. Drucker, et al. (N. Y.) 

136(4)—-Provision in application for life insurance requiring insured to be in good health at 
time of delivery of policy is for insurer’s benefit. Whether insured is in good health at 
time of delivery of life policy depends on particular facts and circumstances. Mid- 
Continent Life Ins. Co. v. Trumbly.  (Okla.) 

136(4)—Insurer desiring to exclude every disease, though latent and unknown, by phrase 
“good health” in policy requiring insured to be in good health on delivery of policy, it 
must do so by distinct and unmistakable language, since such phrase as used in ordinary 
sense implies state of health unimpaired by any serious malady of which person 
himself is conscious and does not mean that he has no latent disease of which he is 
wholly unconscious. Whether insured is in good health at time of delivery of life 
policy depends on circumstances of each case and ordinarily is for determination of 
trier of facts. National Life & Accident Ins. Co. v. Wicker. (Okla.) 

136(4)—In action on benefit certificate, insurer which absorbed benefit association issuing 
original certificate held estopped to rely upon alleged breach of provision which precluded 
liability, unless certificate was delivered into manual possession of insured while he was 
in good health, where such provision was unauthorized by absorption agreement which 
constituted basis for transfer of insurance. National Aid Life Ass’n v. Murphy. (Tex.) 
4)—Where insured was in sound health, when applying for life policies, but thereafter, 
and before delivery of policies, became afflicted, without parties’ knowledge, with 
obscure blood disease ultimately causing death, beneficiaries could not recover on policies 
containing provision requiring insured to be in sound health at time of delivery of poli 
cies and payment of premium; such provision not being modified by provision that state 
ments in application should be deemed representations and not warranties. Continental 
Illinois Nat. Bank & Trust Co. of Chicago v. Columbian Nat. Life Ins. Co. (U. S.).. 
4)—Under stipulation of life policy that insurance shall not attach on delivery of policy 
unless insured is in good health, question is not of the good faith of insured in accepting 
deiivery of policy, but only of existence of fact which is made condition precedent 
to policy’s going into effect. Where condition precedent of life policy required insured’s 
health to be same at time of delivery of policy as described in application, wherein 
insured stated that he had no disease of heart or blood vessels, such was state of health 
which was required to exist when policy was delivered, to effectuate insurance. New 
York statute providing that falsity of statement in application for policy shall not bar 
right to recovery unless false statement was made with actual intent to deceive, or unless 
it materially affected acceptance of risk, held not to avoid effect of condition precedent 
of life policy requiring state of health at time of application to be same when policy 
was delivered, where application was signed in Massachusetts and policy was mailed from 
Illinois to agent in Massachusetts, which agent mailed policy to insured in New York 
and received premium by mail in Massachusetts, and insurer had no office and did no 
business in New York. New York statute providing that falsity of statement in appli- 
cation for policy shall not bar right to recover unless false statement was made with 
actual intent to deceive, or unless it materially affected acceptance of risk or hazard, 
should not be interpreted to forbid contracting on conditions precedent. Insurer held 
entitled to cancel life policy which, as condition precedent to insurance becoming effective, 
required insured’s health to be same at time of delivery of policy as described in applica- 
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tion, wherein insured stated that he had no disease of heart or blood vessels, where at 
time policy was delivered insured suffered from coronary thrombosis caused by condition 
of coronary sclerosis, notwithstanding insured did not know _ he suffered from such 
disease when policy was delivered. Mutual Trust Life Ins. Co. v. Ossen et ux. (U. S.) 

§ 137. PAYMENT OF PREMIUM OR DUES. 

(3). What constitutes payment in general. 

137(3)—-Employee’s recovery on group insurance certificate held not precluded by fact that 
premiums were paid by employer or by fact that certificate depended upon master policy 
between employer and insurer. Liner v. Travelers’ Ins. Co. (Ga.) 

137(3)—Where agent of insurer allegedly accepted as payment of premium of life policy 
a personal credit on purchase price of automobile and note payable to agent, and 
insurer’s repeated efforts to -— policy were unsuccessful because of applicant’s 
inability to pay premium, and five months after issuance of policy, which had been 
returned to home office for cancellation, and after applicant had become seriously ill, 
premium was tendered and delivery of policy demanded, no recovery could be had on 


renee on death of applicant. Jones v. American National Life Ins. Co. (La.) 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—-Proviso of act to incorporate companies doing life or accident insurance business 
on assessment plan that nothing therein should be construed to permit contract promising 
fixed cash payment to living policyholder. except in contingency of total physical disability, 
deprives such corporations of power to promise such payments, in absence of actual total 
physical disability, proof of which cannot be waived. Pattison vy. Illinois Bankers’ 
Life Ass’n et al. (IIl.) = : 967 
138(1)—Insurance contract which attempted to limit statutory requirements for standard 
provisions for liability policies held illegal and unenforceable. Travelers’ Ins. Co. v. 
Russo. (N. Y.) 1149 
138(1)—Life insurance contract, procured by beneficiary with predetermined intent to murder 
insured, is wholly void at its inception. Henderson v. Life Ins. Co. of Virginia. (S. C.) 552 
138(1)-——Public policy held not violated by so construing liability policy as to include punitive 
damages recovered by person injured by insured corporation’s truck, where insured did 
not participate in or authorize negligent acts of driver, who had not theretofore been 
guilty of similar acts. Ohio Casualty Ins. Co. v. Welfare Finance Co. (U. §.) 
139. LEGALITY OF OBJECT. 
39-—Policy wherein insurer agreed to pay sums for which insured became liable for injuries 
“accidentally sustained’ caused by the negligent operation of the described automobile 
held not violative of public policy and to permit recovery by insured only when it is 
established that his liability was caused by his negligence and not by his intentional 
wrong. Miller vy. United States Fidelity & Casualty Co. _( Mass.) 1340 
§ 141. ESTOPPEI, OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Benefit of estoppel of insurance company to deny oral automobile liability insurance 
contract, made by its agent, would not extend to person suing insurer on judgment 
against insured for injuries caused by automobile. Provisions, which are not for 
benefit of either party to written insurance policy in which contained, but solely matter 
of statutory requirement, cannot be held to be included in oral insurance contract 
founded on equitable doctrine of estoppel. Walters v. West American Ins. Co. et al. 
(Calif.) ses peter af be : a ; ms ‘ 
(2). Payment of first premium. 
(3). —— By acknowledgment of receipt of premium. 
3)—In action to recover premium, acknowledgment of payment contained in health 
and accident policy is only prima facie evidence of payment, but, where nonpayment 
of premium is interposed as a defense to action on policy by beneficiary, acknowledg- 
ment in policy of payment of premium is conclusive, in absence of fraud. Where 
health and accident policy delivered to named person insured him in consideration of 
payment of quarterly premium in advance and question in application of whether 
insured agreed that policy should not be in force until payment in advance of policy 
fee and first premium contained no answer by insured, insurer was estopped in 
beneficiary’s action on policy to claim that policy had never been in force because of 
nonpayment of first premium. Payment of policy fee or first premium was not a 
condition precedent to effectiveness of health and accident policy delivered to insured, 
where policy contained acknowledgment of payment if premium in advance and question 
in application of whether insured agreed that policy should not be in force until pay- 
ment in advance of policy fee and first premium contained no answer by insured. 
Krisberg v. Inter-Ocean Casualty Co. (N. 5) 
(4). Estoppel of insured. 
141(4)—Beneficiary held not estopped to sue on life policy because imsured received and 
retained policy without complaint as to date in policy for its beginning, where insurer 
was not preiudiced. Great Southern Life Ins. Co. v. Alcorn. (Texas) 
§ 143. REFORMATION. 
(3). Fraud and mistake in general. 
143(3)—Where beneficiary of industrial life policy requested duplicate pee and insurer’s 
clerk selected policy, superficially the same as original and marked it duplicate when 
it was not, there was mutual mistake, and insurer ould have policy reformed. Long 
v. First National Life Ins. Co. (La.). 
143(3)—Policy containing mistake may be reformed so as to ‘properly express intention ‘of 
parties. Insurer held entitled to reformation of life policy to conform with true 
intention of parties under facts showing that amount of insurance parties intended 
should be issued as amount as recorded in insurer’s files and not as stated in come: 
Singleton v. First National Life Ins. Co. (La.) 
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143(3)—Where insured’s answer alleged and evidence showed in insurer’s interpleader suit 
that provision of fire policy for payment of loss to mortgagee bank as its interest 
might appear was written so as to cover all buildings on two tracts of land, one of 
which was not subject to trust deed, by mutual mistake of insurer’s agent, insured, 
and bank, court should have treated policy as reformed to conform to parties’ real 
agreement. Cox v. Hartford Fire Ins. Co. et al. (Miss.)..... : Beaty hl orn et 
143(3)—Contractor ordering fire insurance over telephone without stating ownership of 
property, and receiving policy which was void if insured’s interest was other than sole 
and unconditional ownership, held not entitled to reformation of policy to cover his 


interest after loss, since there was no mutual mistake and no fraud by insurer. 
Cardinal v. Mercury Ins. Co. et al. (N. Y.)... 


143(3)—-Representations of agent due to ignorance of terms of 
of effect thereof do not warrant reformation to conform to representations, where there 
was no intention by insurer’s agent to deliver different contract from that contained in 
usual policy form. To justify reformation of insurance contract, there must have been 
antecedent agreement which contract through mutual mistake, or mistake and fraud, failed 
to express; and proof of mistake must be very clear and satisfactory. Kelly-Dempsey 
& Co. v. Century Indemnity Co. (U. S.). ; Ev steak 

(4). As to property or interest covered. 

143(4)—-Where fire policy was issued on building “occupied as a dwelling house” but building 
in fact had never been occupied, and at time policy was issued was under construction, 
which fact insurer’s agent knew, but both insured and agent intended that building 
should be covered by insurance in its then condition and premium was paid with that 
understanding, insured, upon destruction of building by fire before completion, was 
entitled to have policy reformed so as to express real intention of parties. Springfield 
Fire & Marine Ins. Co. of Springfield, Mass. v. Martin. (U. S.) 

8). Right to reformation. 

143(8)—Insured’s negligent failure to discover mutual mistake of himself, insurance agent, 
and mortgagee bank in including insurance of house on land not covered by trust deed 
to bank in clause providing for payment of loss to bank as its interest might appear 
held not to estop insured from demanding enforcement of fire insurance contract accord- 
ing to parties’ undisputed intention. Cox v. Hartford Fire Ins. Co. et al. (Miss.) 

143(8)—Clause making life policy incontestable one year after issuance, but which provided 
where insured’s age was misstated amounts payable would be such as premiums paid would 
have purchased at correct age held not to preclude counterclaim by insurer. when sued ot 
policy, for reformation to conform policy to insured’s true age, notwithstanding reforma 


tion was asked more than wear after policy was issued. Grenis ct al. v. Prudential Ins 
Co. of America. (N. Y.) 


§ 144. MODIFICATION. 
(1). In general. 


144(1)—-Suit on group insurance certificate, which originally provided for payment of total 
disability benefits in single payment or installments, at employer’s election, held main 
tainable for full amount of insurance payable upon total disability, where employer refused 
to elect, although, after insured became totally disabled and before he furnished insurer 
with proof of disability, insurer, with employer’s consent, amended master policy to 
provide for payment in installments only. Liner v. Travelers’ Ins. Co.  (Ga.) 

§ 145. RENEWAL. 

(1). In general. 

145(1)— Automobile liability policy renewing former policy if issued without insured's know! 
edge and returned by insured’s wife to agent without insured’s knowledge and without 
payment of premium before date of accident, held not in force when accident occurred, 
since it had never been accepted by insured. Paccione et al. v. Home Indemnity Co., 
New York. (N. Y.) 

(2). Powers of agents. 

145(2)—-Where insurance agent has power to issue policy in first instance, he has power also 

to renew such policy, and to extend its terms. Cronin vy. Coyle et al. (Calif.) 


145(2) -Insurance agent held not authorized to make oral contract which would be 
on insurer to renew fire policies where made nine months before old 
Mere fact that one 


oral 


binding 

policies expires 

is insurance agent does not show that he has implied power to mak: 

agreement on behalf of principal to renew insurance at remote time in future, thougi 

having power orally to agree to renew expiring policy or to agree to issued policy in 
reasonable time. St. Paul Fire & Marine Ins. Co. et al. v. Trustees of Christian Church 
of Somerset. (Ky.) 

(B) CONSTRUCTION AND OPERATION. 

§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 

(1). In general. 

146(1)—In determining intention of parties to life policy, language of policy, should be 
read in light of the business transacted. Columbian Mutual Life Ins. Co. v. Vasser. 

146(1)—Automobile lability policy is to be interpreted from its four corners. Hill v. Ocean 
Accident & Guarantee Corporation. (Ala.) 1 

146(1)—Supreme Court must apply the law to unambiguous terms of life policy without 
consideration. Daugherty v. General American Life Ins. Co. (Ark.) 24 

146(1)—-Courts cannot create a new contract for the parties by a forced construction of plain 
and explicit terms of insurance policy. Carabelli v. Mountain States Life Ins. Co. et al 
(Cal.) 1199 

146(1)—All rules of construction of insurance contracts are subservient to rule requiring 


construction to carry out intention of parties. Public Indemnity Co. of Newark, N. 
J. et al. v. Yearwood. (Ga.) 663 
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146(1)—Ljife policy should be construed, not through the magnifying eye of a technical 
lawyer, but rather from the standpoint of what an ordinary man would believe policy 
to mean. Murphy v. New York Life Ins. Co. (Ia.). s 


146(1)—Insurance contract must be reasonably interpreted as a whole so as to_ effectually 


carry out intention of parties within clear meaning of terms employed. Brotherhood 

of Railroad Trainmen v. Wilkins. (Ky.) , ; . 
16(1)—-Parties to insurance contract can contract for what accidents and risks policy is 

to cover, and court will not make new or different contract for parties under guise of 

construction. North American Acc. Ins. Co. v. White. (Ky.) : _. 1069 
146(1)—Purpose of insurance policy is to provide indemnity against losses of which policy 

relates and every rational intendment is made by law to effectuate main design of 

parties. Rosenthal v. Monarch Life Ins. Co. (Mass.) , 
146(1)—Accident policy must be construed as a whole 


R to determine insurer’s liability. 
Sampson vy. Postal Life & Casualty Ins. Co. (Mo.) 
4641) 


34 


585 


99 
Industrial policies involving small amounts are usually intended to furnish available 
means for burial expenses or expenses of last illness of persons having small or no 
estates to be administered through probate courts, and courts will strive to effectuate such 
purpose. Plummer v. Metropolitan Life Ins. Co. et al. (Mo.) 


146(1)—Insurance contract should be given reasonable construction so as to effectuate its 
purpose. Moore v. Pacific Mut. Life Ins. Co. of California. (Neb.) 


»(1)—Insurance policy is a “contract,” and its terms and conditions must be interpreted 
und construed same as any other contract. Drennan v. Sun Indemnity Co. of New York. 
(N. Y.) : 1154 
l Court must give et to all pelicy provisions if they can be construed harmoniously 
Great Sonthern Lif Aleort (Texas 26) 

146(1)—-Word “clause” in contr or other legal document, such as insurance policy means 
single paragraph or subdiv of subdivisions of document, and, where subdivision 

f marine policy covering collision and tower’s liability was concluded by sentence pro- 

viding that “this clause’ should not include liability for death or personal injury, words 

“this clause” referred to everything contained in clause or subdivision covering collision 


ind tower’s liability Bee Line Transp. Co. v. Connecticut Fire Ins. Co. of Hartford 
(U. S.) 


995 


588 


T 
f on 
t one 


(2). Language of policy. 
146(2)—Terms of life policy must be given their usual and ordinary meaning, where 
language is clear and concise and but one interpretation can be given thereto. Daugh- 
erty v. General American Life Ins. Co. (Ark.)................. arate 
146(2)—Ordinary and legal meaning of words employed in policy must be considered in 
construction of policy. Public Indemnity Co. of Newark, N. J. et al. v. Yearwood. (Ga.) 
140(2)—-Automobile liability insurance contract as whole must be construed as any other con 
tract and language thereof accorded its popular and usual significance Neither party to 


unambiguous insurance contract can be favored in construction thereof. Shedd vy. Auto 
mobile Ins. Co. et al. (Ind.) 


146(2)—Court interpreting apparently conflicting provisions of insurance contract assumes 
that each provision of policy was purposely incorporated therein, and cannot disregard 
one provision, if by reasonable interpretation, both provisions of policy may be retained. 
Hill v. National Life & Accident Ins. Co. (La.) 
2)—Contracts. including insuran open to con 
struction and must be enforced as written Indemnity Ins. Co. of North America v. 
Geist et al. Mich. ) 


2) Language of accident pelicy which 


plain. ordinary, and prope 


policies, which are unambiguous are not 


s clear and unambiguous must be enforced in its 
SEN St Irwin v. Travelers’ Ins. Co. (N. Y.) 


2)—Language of automobile fire policy providing for certain monthly depreciation must 


be construed as of date of policy. Olson v. State Farm Mutual Automobile Ins. Co. 
(Ss; Bs 

2)—Contracts of insurance will be construed according to terms which the parties have 
used, in their plain and ordinary sense. Pacific Mutual Life Ins. Co. v. Hobbs. (Tenn.) . .1046 
2)—lInsurance contract, like other contracts, must be construed in accordance with its 
plain terms, and effect must be given to all of its provisions, where that may be done 


without doing violence to ordinary rules of law or construction. Texas Prudential 
Ins. Co. v. Wiley. (Tex.) 


1050 
146(2)—Insurance contracts, like other contracts, must be construed according to terms 
which parties have used, to be taken and understood, in absence of ambiguity, in their 


plain, ordinary, and popular sense. Davies v. Hartford Fire Ins. Co. (U. S.) 
(3). Liberal or strict construction. ’ 
146(3)—Life policies must be construed most strongly against insurer, but unreasonable con- 
struction is not authorized. Columbian Mutual Life Ins. Co. v. Vasser. (Ala.) 
146(3)—Rule that doubtful language in policy is to be construed most favorably to insured 


is not to be carried to extent of construing policy contrary to manifest intention of 
parties thereto. New York Life Ins. Co. v. Crumpton. (Ala.) 


)—Insurance cortracts subject to more than 


914 


600 


453 


a 445 
one construction are construed against 
nsurer and favorably to insured, though full lexicographical significance of words must 
be ignored. Rule requiring insurance contracts subject to more than one construction 
to be construed against insurer does not authorize courts to rewrite contract for parties 


or refine away terms of contract expressed with sufficient clearness to covey parties’ 
intent and meaning. Protective Life Ins. Co. v. Hale. (Ala.) 


140(3)—Ambiguous or inconsistent conditions in life policy must 


insurer where construction adopted is rational. Equitable Life 
(Ala.) 


3)—Rule that doubtful language in policy is to be 
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not to be carried to extent of construing such policy contrary to manifest intention of 
parties. Hill v. Ocean Accident & Guarantee Corporation. (Ala.) . ; .1326 

146(3)—Insurance contract, being written by insurer, must be —— construed as to insurer 
and liberally as to insured. Interstate Life & Accident Co. v. Lange. (Ark.) cic 1280 

146(3)—Rule that insurance policies should be construed liberally in cue of insured applies 
only where the policy presents some uncertainity or ambiguity. Carabelli v. Mountain 
States Life Ins. Co. et al. (Cal.) sate 1199 

146(3)—-When policy is so framed as to leave room for two constructions. words used should 
be interpreted most strongly against insurer. Morehouse v. Employers’ Liability Assur 
ince Corp. (Conn.) : . 5 y 

146(3)—-Life policies with disability clauses are construed somewhat strictly against insurer 
by whom policies were drafted, but such construction cannot be carried to point of 
making new contracts for the parties nor destroying their plain and unambiguous agree- 
ment. Prudential Ins. Co. of America v. Litzke. (Del.) 
3)—Rules that disability provisions of life policy should be construed most strongly 
against insurer, and that whenever legally possible construction favorable to insured 
should be given apply only where terms of policy are of doubtful meaning and have no 
application where contract is wholly free from ambiguity. Principles of interpretation 
applicable to contracts of insurance are the same as those which obtain in other contracts, 
and rule that they should be construed favorably to insured where legally possible 
does not warrant creation of a non-existing ambiguity for avoidance of hard consequences 
or the twisting of a contract into another form of contract not contemplated by the 
parties by forcing from plain words unusual and unnatural meanings under the guise 
of construction. Holtz v. New York Life Ins. Co. (Del.) 

146(3)—Where insurance contract contains mutual stipulations, each must be construed 
favorably to party entitled to claim its benefit. Shedd v. Automobile Ins. Co. et al. (Ind.) 

146(3)—Policy should be construed liberally in insured’s favor. eeeeneer et al. v. Metro- 
politan Fire Ins. Co. et al. (Ill.). eae 

146(3)—Life insurance contract should be construed. against insurer so as to give insured 
all possible benefits under the policy. Murphy v. New York Life Ins. Co. (Ia.) 

146(3)—Group life policies are contracts and, like other contracts, must be enforced accord- 
ing to their terms; but, being contracts of insurance, they must be construed liberally 
= en of insured. Zeigler v. Equitable Life Assurance Society of the United States. 
(Ta. ; ; are ere 

146(3)—-Generally, insurance contracts must be most strongly construed against insurer and 
in favor of insured, especially where forfeiture is involved. Parker v. Iowa Mut. 
Tornado Ins. Ass’n. (Ta.) 

146(3)—-If policy is susceptible of more than one construction, construction most favorable to 
insured must be adopted. Tripp v. United States Fire Ins. Co. of New York. (Kan.) 

146(3)—-Court will construe ambiguous insurance contracts strictly against insurer and 
liberally in favor of insured, and will adopt interpretation which will protect insured 
in preference to interpretation which will defeat insured’s claim, although court cannot 
disregard unambiguous provisions of contract and cannot make new or different contract 
enlarging or diminishing rights and liabilities of parties, where meaning of language 
employed to define or limit such rights or liabilities is obvious. Brotherhood of Rail- 
road Trainmen v. Wilkins. (Ky.) ‘ 

146(3)—-In construing policy, that view should he adopted. if possible. which will sustain 
rather than forfeit, the contract. Sun Life Assur. Co. of Canada v. Wiley. (Ky.) 

146(3)- Rule that language of policy will be construed most strongly against insurer who has 
chosen language by which contract of parties is expressed may be resorted to only when 
vords used are ambiguous, or meaning of language is doutful. Mendelsohn vy. Automo- 
bile Ins. Co } 

146(3)—-All amhbigui n insurance policy must be resolved in insured’s favor. Hallock v 
Income Guara ) ( Mich.) 

146(3)—While cour V not write new contract for the parties. they will construe life insur- 
ance contract n a reasonable manner so as to avoid forfeitures arising from beneti- 
ciary’s failure to perform an impossible act. Lukazewski v. Sovereign Camp, W. O. W. 
(Mich.) 

146(3)—Insurance contract, in case of doubt, is to be liberally construed in insured’s 
favor. Moore v. Pacific Mut. Life Ins. Co. of California. (Neb.) 

146(3)—Where insurance policy is reasonably susceptible of two interpretations, the one 
more favorable to assured will be adopted. Standard Accident Ins. Co. v. Harrison- 

Wright Co. (N. C.) 

146(3)- Tieainaie contracts under which it is sought to create forfeitures will be « 
most strongly against insurer and will never be extended beyond strict words 
since forfeitures are not favored by courts. Luppino v. Firemen’s lus: Co: (N.. J. 

146(3)—Waiver of premium clause of life policy, being in iniurer’s language will be con- 
strued as favorable to insured as possible without going ene to wording of clause. 
Rosenthal v. Colonial Life Ins. Co. of America. (N. : 

146(3)—-Alleged ambiguous health and accident policy, which me been drawn by insurer, must 
be construed against insurer and in favor of insured. Friedman v. Massachusetts Acci- 
dent Co. (N. Y.) : 

146(3)—Policy must be most strongly construed in insured’s favor and against insurer. 
Washington Fidelity National Ins. Co. v. Herbert. (Ohio) 2 alte ic 

146(3)—Wherever there are two constructions that can be placed upon policy, construction 
most favorable to insured will be adopted. Schultz v. Benefit Ass’n of Railway Employees 
of Chicago, Ill. (Ss. ©) 

146( 3) Policies being written by insurer must be liberally construed in favor of insured or 
beneficiary so as to avoid defeating without plain necessity claim for indemnity, and, 
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when words used may, without violence, be given two interpretations, that which will 
sustain claim and cover loss should be adopted. Federal Life Ins. Co. v. Raley. (Tex.) 1055 
140(3)—Forfeiture conditions contained in insurance policy must be strictly construed against 
insurer. First Texas Prudential Ins. Co. v. Ryan et al. (Tex.) 1269 
146(3)—-Rule as to construing insurance policy most strongly against insurer does not 
justify court in attributing to language used meaning different from its ordinarily and 
commonly accepted meaning, in absence of anything to show that language was intended 
to have different meaning. Weinberger Banana Co., Inc. v. Phoenix Assur. Co., 
Limited of London. (U. S.) : — 
146(3)—Ambiguous policy provision should be construed in favor of insured to avoid 
forfeiture. National Union Fire Ins. Co. of Pittsburgh, Pa. v. California Cotton 
Credit Corporation. (U. S.)... a eh ; Penge : 
146(3)—Terms of fire policy of doubtful meaning will be construed most favorably to 
insured, but this rule of construction furnishes no warrant for avoiding hard con- 
sequences by importing into contract ambiguity which otherwise would not exist or 
under guise of construction by forcing from plain words unusual and unnatural mean- 
ings. Davies v. Hartford Fire Ins. Co. (U. S.) 

146(3)—Any ambiguities in marine fire policy resulting from incorporation therein of New 
York Standard Form, which was drawn tor different kind of insurance, must be borne 
by underwriter. Schmutz v. Employees’ Fire Ins. Co. (U. S.) 

146(3)—-Insurance contracts should be construed according to sense and meaning of terms 
parties have used, which terms ought to be given their plain, ordinary, and popular 
meaning, and it is only where contract is fairly susceptible of two interpretations that 
rule of liberal construction in favor of insured may be applied. If language of policy is 
reasonably open to two constructions, the one more favorable to insured will be adopted. 
Sentinel Life Ins. Co. v. Blackmer. (U. S.) 1058 

146(3)--Insurance company, selecting terminology of public liability policy, cannot be per 
mitted to adopt one meaning of word used therein in selling policy and another in avoiding 
liability thereon, if capable of two constructions. George W. Deer & Son v. Employers’ 
Indemnity Corporation et al. (U. S.) 1174 

146(3)—Ambiguity in policy must be resolved in favor of insured O'Toole et ux. \v 
Empire Motors, Inc. (Mercer Casualty Co., Garnishee). (Wash.) 411 

146(3)—-Any conflicts or ambiguities in life. health, and accident policies must be resolved 
against insurer. Pearson v. Supreme Liberty Life Ins. Co. (W. Va.) 271 

146(3)—Where there is room for construction, insurance contract inust be construed most 
favorably to insured. Vinograd v. Travelers’ Protective Ass’n of America. (Wis.) 110 
147. WHAT LAW GOVERNS 
(2) Place of contract 

147(2)—Place where final act occurs which makes insurance binding is place of contract, and 
validity and construction of contract are determinable by laws of that place. Bukowski v 
Security Benefit Association of Topeka. Kansas. (la.) 1211 

147(2)—-Interpretation of life policy which had been issued in Kansas, but exchanged for 
policy which, together with tneurer’ ntract of assumption. was executed in Missouri 
held governed by laws of Missouri art Missour: State Life Ins. Co. (Mo.) 

147(2)- -Contract between lowa traveling men’s association and Texas resident, to whom mem 
hership certificate covering accident insurance was mailed from Towa held Iowa contract, 
especially in view of terms of contract and by-laws providing that deposit of member 
ship certificate in mails in Lowa completed centract. Oliver v. Iowa State Traveling 
Men’s Ass'n U.S) 805 

(3) Place of performance 
)-+Where employee group policy was executed in New York, but certificate of insurance 
was delivered to employee and premiums were collected in Texas, contract was governed 
hy laws of state and insured was entitled to penalty and attorney’s fees, though New 
York laws did not authorize them. Metropolitan Life Ins. Co. v. Pribble. (Tex.) 12¢ 
151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(2). Application as part of the contract. 

151(2)—-Where life policy stated that policy and application constituted entire contract, whole 
ipplication was necessary to constitute the contract. Meyer et al. v. Johnson et al. (Cal.) 1 

151(2)—Where policy recited that it was issued in consideration of application and that 
attached application, signed by insured, was made part of policy, application and policy 
constituted contract between parties. Larsen v. Metropolitan Life Ins. Co. (Mass. 

151(2)—Where_ representations contained in application become part of insurance cont 
by annexation in accordance with statutory command, or without such annexation 
Legislature has not given such command, representations should be given effect m sé 
at least, as they do not violate public policy of state. Axelroad vy. Metropolitan L 
ine; Co. €N. ¥3) 1000 
151(2)—Ljife policy and application therefor compromise entire contract. Texas Prudential 
Ins. Co. v. Wiley. (Tex.) 1050 
151(2)—Where policy indemnifying against loss of jewelry made no reference to application 
and did not purport to make application or any other writing a part of policy, policy 
constituted entire contract. Transcontinental Ins. Co. v. Stanton. (U. S.) 156 
§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
INSURER AS PART OF POLICY. 
(4%)..$ -——— 

152(14)—Definitions and provisions contained in accident insurance company’s manual which 
was not made part of insurance contract were not binding upon assured. Standard 
Accident Ins. Co. v. Harrison-Wright Co. (N. C.) 

(3). Statutes and ordinances. 

152(3)--In policy insuring automobile owner. provision that terms and conditicns conflicting 

with state law should be inoperative d that specific statutory provision should super 
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n held not to mecorporate. as part of contract, state statute 

j ds person ust msurer, when statute was void because not 

signed by Governor within three days after adjournment of Legislature. Morehouse vy 
Employers’ Liability Assurance Corp. (Conn.) 

152(3)-—Full valued policy statute becomes a part of every policy within the statute, and 
face value of such pclicy is liquidated damages agreed on by the parties in accordance 
with statute despite any provisions of policy .inconsistent therewith. Hart v. North 
British & Mercantile Ins. Co. (La.) 1098 

§ 153. USAGES OF BUSINESS. 

153—Growers’ sale of cotton ‘‘on call’? held within contemplation of parties to cotton crop 
policies and not in violation of policy provision requiring growers to use due diligence 
to insure marketing, where call sales of cotton were admittedly customary and were 


not expressly forbidden. National Union Fire Ins. Co. of Pittsburgh, Pa. v. California 
Cotton Credit Corporation. (U. S.) : j ; : 


§ 154. CONSTRUCTION BY PARTIES. 

15 Life policy which stated that premiums were due April 15, July 15, October 15, and 
January 15, and that policy was effective on date of delivery, and to which was attached 
ipplication which made effective date of policy April 15, 1919, held to show reasonable 
loubt as to date annual premium was due so as to require construction of policy as it 
was understood and acted upon by insured and insurer. Scotten v. Metropolitan Life 
Ins. Co., Ine. (Mo.) 989 
5 oa TO CONTRACT AND RELATIONS BETWEEN THEM. 

(1). In general 
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156(1)-—Liability imsurer held liable under statutory policy to judgment creditor of person 
operating trucking business at time of accident under certificate of public convenience 
und necessity, where permit, in name of deceased person, who was designated as the 
ssured, was subsequently amended by including the name of person operating business 
time of accident Under statutory liability policy for use and benefit of persons 
jured by person holding certificate of public convenience and necessity for operation of 
truck, state is the real beneficiary and insur is liable to person injured by certificate 
holder. Liability insurer held liable under statutory policy covering holder of certificate 
of public convenier ind necessity, though permit was in name of deceased person whom 
policy also designated as assured, where insurer had given Corporation Commission no 
notice of intention to cancel policy before accident United States Fidelity & Guaranty 
Co: ¥ Ilubatka. (Okla.) 999 


§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LOSS. 


§ 163. —— DESCRIPTION OF PROPERTY. 
(5). Merchandise and stock in trade. 
163(5)—Men’s suits and furnishings, comprising relatively small portion of stock of 
merchandise contained in retail store, held covered by fire policy describing insured 
property as stock of merchandise consisting chiefly of dry goods, shoes, ladies’ ready- 
to-wear, etc., and such other merchandise as is usually kept for sale in dry goods stores. 
Camden Fire Ins. Ass’n of Camden, N. J. v. Kouri. (Okla.) .. 648 





§ 170. AMOUNT OF INSURANCE. 

e. 172 VALUED POLICY. 

172 Where insured was sole and unconditional owner of insured building and cf lot on which 
it was located, fire insurance was on “property immovable by nature’’ within full valued 
policy statute. Hart v. North British & Mercantile Ins. Co. (La.) 1098 

§ 173. SPECIAL PROVISIONS OF POLICY. 

173—Provisions in accident policies and life policy relating to disability benefits must be 
given a reasonable construction. Cooper v. Metropolitan Life Ins. Co. (Pa.) 108 

§ 175. COMMENCEMENT OF RISK. 

175--Where health and accident policy provided that it should be effective from April 20. 


1933, to April 15, 1934, and that commencing on “fifteenth day of the next month follow- 
ing’’ insurer would pay certain sum to insured under sickness provisions, insured held 
covered as to health provisions from date of insurance, since words “commencing on the 
fifteenth dav of the next month following’ applied, not to coverage, but to time of initial 
payment. Friedman vy. Massachusetts Accident Co. (N. Y.) 820 
Life peclicy executed August 7th. and mailed to insured three times before being 
received by insured on Nevember 18th, held not effective until latter date. in 


View of 
statement in application providing that contract should not be binding until receipt and 
weeptance by insured and insurer’s secret instructions to agent not to deliver policy if 
nsured had been ill at any t'me since application. Great Southern Life Ins. Co. v. 


Alcorn. (Texas) : ? . ‘ 

175—Stipulation in cotton crop policy to the effect that it was not valid until counter- 
signed by an authorized agent of the insurer was one which insurer had a legal right 
to make and constituted a condition precedent to the validity of the policy. Precision 
in cotton crop policy fixing effective date of insurance thereunder at a time when the 
policy was countersigned by fully authorized and legally commissioned agent of 
insurer controlled as against a conflicting provision in the application which made the 

licy effective 72 hours after application was signed by applicant and insurer’s agent. 

ea Fire Ins. Co. of Pittsburgh, Pa. v. California Cotton Credit Corpora- 
tion. as. ee erie BE SA a a ise 

§ 176. TERM AND DURATION OF RISK. 

§$ 177. —— TERM FIXED BY POLICY IN GENERAL. 

177--Where group policy terminated insurance on termination of employment, word ‘‘employ- 
ment” referred to status rather than contractual relation, and “termination of employ- 
ment’? meant termination of which employee had knowledge, and did not mean cessation 
of active employment or termination of contract of employment. Beneficiary held entitled 
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recover on groi policy terminating insurance on termination of employment and 

ontemplating certificate entitling employee to individual policy if requested within 31 

lays after termination of employment, where employee was temporarily laid off, and 

eight months later his name was removed from pay roll without notice, and employee died 
within 31 days thereafter Emerick v. Connecticut General Life Ins. Co. (Conn.) 

177—In suit on group policy, verdict for total disability benefits held Sroeets computed on 
basis of increased policy of $2,000 rather than original policy of $1,000 notwithstanding 
application for benefits was made before issuance of increased ‘policy, where insured 
did not press his claim, returned to work, and did not file new claim until after 
increased policy was issued. Metropolitan Life Ins. Co. v. Lovett. (Ga.) 
Insured could not recover on group policy imposing liability for amount of insurance 

n force “at the time of the receipt of the due proofs’’ of disability, where insured’s 

rtificate was canceled on notice from employer five months after discontinuance of 
nsured’s employment and insured did not submit proof of disability until two years afte: 
incellation, althongh insured was disabled when employment was discontinued, since 
wlicy provided that in such case insurance would remain in force during continuance 
yf disability for three months and thereafter until employer notified insurer to terminate 
insurance. Johnson v. Travelers’ Ins. Co. (Ga.) 

177—In action on group life policy providing that insurance of employee shall automatically 
cease upon termination of employment, except that employer may elect that all temporar- 
ily laid off emloyees shall be considered to be in employment during period of insurance 
whether termination of employment of locomotive engineer, who had been discharged 
because of violation of rule which resulted in wreck, was permanent or only temporary, 
depends upon employer’s intention which should be arrived at by all acts of employer. 
Zeigler v. Equitable Life Assurance Society of the United States. (TIa.) 

177—Group insurance policy covering employees, providing that insurance should end when 
employment ended, did not cover employee laid off for lack of work. Group insurance 
policy negotiated by employer for employees held not to cover disability of employee 
occurring on November 20, where employee was laid off on November 3 and paid no 
premium thereafter. Neely v. Travelers’ Ins. Co. (Kan.) 

Health insurance policy did not expire until midnight of date until 
xtended by premium payment. and insured wos entitled to indemnity thereunder for total 
lisability beginning on such date. Halleck v. Income Guaranty Co. (Mich.) 

77. Where insurer, on being informed of insured’s escape from asylum in which he had 
cen placed, demanded proof, as permitted by life policies containing disability clause, 
that insured actually continued disabled, and on guardian’s failure to make proof refused 

ther disability payments and required resumption of premium payments, insured’s 
uardian could not recover disability payments and premium payments exacted by insurer 

n mere presumption of continuance of life and continuance of disability, 
physicial existence and continuing disability being essential Opten 

Co. of America. (Minn.) ite 
177—Where employee became sick and died several months later without having been able 
to resume work, and insurer, on notice from employer, terminated group insurance as 

to employee after his sickness, and monthly premiums were not paid, policy held ter- 


minated as to employee. Simaski v. Equitable Life Assur. Soc. of the United States. 
Cr.: wed 


which imsurance was 


y, proof of actual 
v. Prudential Ins. 


77--Where insured failed to comply with term of automobile liability ‘ policy, 
xpiration on May 10, by requesting extension of policy 
policy was not effective at time of accident on July 
for injuries. Drennan v. Sun Indemnity Co. of New York. (N. Y.) 


’ prior to its 
and paying additional premium, 
7, so as to render insurer liable 


177—Beneficiary of employee who died within 31 days after being permanently discharged 
could not recover on group policy duly canceled when insurer received prompt notice 
of discharge, on theory that policy was automatically extended for 31 days because of 
provision therein for converted policy if employee applied therefor and paid proper 
premium ‘within 31 days after termination of insurance under group policy. AStna Life 
Ins. Co. v. Catchings. (U. S.) 

177—That growers selling cotton on call had not on date of termination of cotton crop policies 
completed call sale transaction by fixing sale price did not prevent mortgagee’s recovery 
under policies, where policies did not expressly forbid recovery under these circum- 


stances. National ee Fire Ins. Co. of Pittsburgh, Pa. v. California Cotton Credit 
Corporation. 


(U.._ S$.) 

$ 179%. LOANS ON POLICIES. 

179'4—Loans made by insurer to insured upon security of life policies do not create personal 
liability of insured which can be sued on. Palmer et al. v. Central Life Assur. Soc. 
of United States. (Minn.) as etag at Seite e acta ; é 

179%—Loans made by insurer to insured upon security of life policies do not create 
personal liability of insured which can be sued on. Erickson et al. v. Equitable Life 
Assur. Soc. of United States. (Minn.) ....... cas 2 

VI. Premiums. Dues and Assessments. 

$ 182. PERSONS LIABLE FOR PREMIUMS. 

182—-Where truckman contracted to haul corporation’s merchandise and to procure indemnity 
insurance on trucks, and policies, approved by corporation, indemnified corporation as 
well as truckman, corporation held liable for earned premiums notwithstanding knowledge 
of insurer’s agent that truckman, under his contract with corporation, was liable for 
premiums. Concord Casualty & Surety Co. v. Hemphill et al. (Pa.) 
183. AMOUNT OF PREMIUMS. 
Mutual fire insurance company’s by-laws, authorizing charge of 50 cents per hundred 
dollars of insurance and single annual assessment for repayment of money borrowed, held 
not to inhibit annual premium charge of such amount, though referred to in testimony 
is assessment. Wissert et al. v. Farmers’ Fire Relief Ass'n of Butteville. (Ore.) 
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§ 186. PAYMENT OF PREMIUMS. 
(1). In general. 

186(1)- Payment of premiums is essence of insurance contract. Columbus Mut. Life Ins. 

Co. v. Hines. (Ohio) , By Sateen 759 
(2). Time of payment. 

186(2)—-Parties to life insurance contract may fix and definitely determine due date of all 
premium payments, in absence of statutory limitations. Where life policy was dated and 
written by insurer on March 7, 1933, and was delivered to and accepted by insured 
April 7, 1933, at which time insured paid first quarterly installment of annual premium, 
due date of subsequent insurance premium payments held fixed with relation to March 
7, the date of contract, and not April 7, Juster v. John Hancock Mut. Life Ins. Co. 
(Minn.) aes : 
2)—-Where insured did not receive and accept life policy until over three months after 
execution thereof, failure to pay premium on anniversary of execution date held not to 
invalidate policy, in view of unqualified provision that first premium was for one year’s 
preliminary term insurance and clause providing for lapse if premium was not paid at 
due date “except as herein provided.’’ Great Southern Life Ins. Co. v. Alcorn. (Texas) 
2)—-Life policy which provides that it shall not be come -effective until delivery to insured, 
and that after delivery it shall become effective as of certain earlier date, stipulated as 
date of issue and commencement of first policy year, and that subsequent annual premi 
ums shall be paid on corresponding date of next year and every year thereafter during 
life of insured, fixes annual premium due date as day and month corresponding to those 
specified. irrespective of date of delivery of policy. Life policy which provided that pre 
mium was due on December 10, but which was delivered after December 10, 1928, lapsed 
for nonpayment of premium where premium due December 10, 1931, was not paid within 
31 days from that date, and policy was not reinstated. Kurth et al. v. National Life & 
Accident Ins. Co., Inc. (Texas) 

188. ACTIONS FOR PREMIUMS. 
(1). In general. 

188(1) In action for premiums by insurance superintendent, who had been appointed foreign 
insurer’s conservator because of domiciliary receivership, where it appeared that for over 
seven vears before conservation order insurer had made periodical payments under com 
pensation award for death of insured’s employee, insured held entitled to set off liabil 
ity thereunder. In action for premiums by insurance superintendent, who had been 
appointed foreign imsurer’s conservator because of domiciliary receivership, insured held 
entitled to set-offs based on insurer’s breaching liability policies by failing to defend 
personal injury actions brought against insured prior to conservation order. Van Schaick. 
State Superintendent of Insurance v. Astor. (N. Y.) 

(2). Pleading and evidence. 

188(2)—-Where agreement provided that insured’s payment extended time for payment of 
balance of annual premium on life policy for three months, first month to run concur- 
rently with thirty-one days grace allowed by policy, without additional grace period 
at expiration of extension, insured’s payment extended policy for only three months and 
tender of quarterly premium within thirty-one days after expiration of three months 
was not within time. National Fidelity Life Ins. Co. v. Stroud. (Okla.). 

§ 195. LEVY AND COLLECTION OF ASSESSMENT. 

(1). In general 

195(1)—-Resolution of directors of mutual fire insurance company directing secretary to levy 
assessment held sufficient compliance with statute requiring assessment by directors 
fartz v. Eagle Point Mut. Fire Ins. Co. of Chippewa County. (Wis.) 

(2). Notice of assessment. 

Notice of assessment against policyholders in mutual fire insurance company held not 
defective for noncompliance with statute, as overextending time for payment of assess- 
ment, though date specified in notice for forfeiture of policy was date following expiration 
of statutory period for payment. Notice of assessment against policyholders in. mutual 
fire insurance company held sufficient in form, though not addressed to particular persor 
and not signed, and bearing only printed signature of secretary. Bartz v. Eagle Point 
Mut. Fire Ins. Co. of Chippewa County. (Wis.) 

198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID 
(1). Grounds of recovery in general. 

198(1)—Where insured paid and insurer accepted premiums on health and accident policy for 
several years after insured became fifty years old notwithstanding provision in policy that 
policy should not cover any person more than fifty years old and that premiums paid 
for any period not covered by policy would be returned on request, insured held not entitled 
to recover premiums paid after he became fifty years old, since insurer during such 
period remained liable on the policy, which was not void as contrary to public policy. 
National Life & Accident Ins. Co. v. Ransdell. (Ky.) 1 
1)—-Insured, paying yearly premiums under life insurance policy for five years before 
filing claim for and proof of his total permanent. disability since date before such pay 
ments, without compulsion or fraud of insurer, which waived payment of next premium, 
held not entitled to recover premiums paid. Morrison v. New York Life Ins. Co. «N. Y 

VII. Assignment or Other Transfer of Policy. 

§ 207. CONSENT OF INSURER. 

(1). Necessity of consent. 

207(1)—-Where fire policy prohibits assignment thereof without insurer’s consent, insurer’s 
consent must be shown to render assignment valid. In absence of proof that insurer 
consented to assignment of previously canceled fire policy, estoppel to deny existence of 
policy does not arise merely by insurer’s retention of sum tendered as yearly premium. 
Niagara Fire Ins. Co. v. Aebischer. (Okla.) 853 
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§ 209. FORM AND REQUISITES OF ASSIGNMENT IN WRITING. 

209—Forms furnished by agent and signed by insured requesting insurer in event of insured’s 
death to pay policy benefits to designated beneficiary, while ineffectual to change bene- 
ficiary under policies originally made payable to estate, held sufficient as assignments 
thereof, where policies did not require notice of assignment and forms were to be 
retained until claim was made. Beaumond et al. v. Prudential Ins. Co. of America. 

‘Where public liability insurer issued indorsement assenting to assignment of public 
liability policy, for which it had received stipulated premium, to company that had acquired 
hotel from person to whom policy had been issued, it could not evade liability under policy 
on ground that indorsement had not been attached to policy. Substitution of purchaser 
of hotel in place of vendor of hotel to whom public liability policy had been issued held 
an “assignment” of policy within terms thereof. McNeill v. Fidelity & Casualty Co. of 
New York. (Mo.) 

_215. TRANSFER OF SUBJECT OF INSURANCE WITHOUT POLICY. 

15—Fire policy is personal contract with insured and does not run with land or pass to pur- 
chaser of insured property. Niagara Fire Ins. Co. v. Aebischer. (Okla.) 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 226. REVOCABILITY OF CONTRACT IN GENERAL. 
226—Parties held competent to cancel fire policies by agreement at any time, independently 
of provision for cancellation by insurer on five days’ notice. La France Workshop 
Lampshade Co., Inc. v. Buffalo Ins. Co. (Pa.) 
227. STATUTORY PROVISIONS. 

Provision in motor vehicle liability policy as to giving of notice of cancellation was 
controlled by statutory provisions concerning giving of notice. Statutory mandate that 
to effect cancellation of motor vehicle liability policy written notice must be given 
by assurer and that such written notice must be received by assured imported “actual 
notice.” which means at least knowledge by assured that written notice of specified tenor 
had reached place where assured rightly may be presumed to be. Terms of compulsory 
motor vehicle insurance law relative to giving of notice of cancellation of policy were 
required to be interpreted in light of dominant safety of persons on public ways. Met 
chants’ Mut. Casualty Co. vy. Justices ot Superior Court. (Mass.) 1343 

$ 228. RIGHT OF INSURER TO CANCEL. 

228 --Where suit at law on life policy is pending for alleged liability already accrued, wherein 
insurer may obtain an adequate remedy, bill to cancel insurance policy for fraud or breach 
of warranty will not be entertained. As regards insurer’s right to sue in equity to cancel 
policy on which insured has sued at law, insurer may set up in pleas at law misrepresenta 
tion in application and breach of condition as to required state of health when_ first 
premium was paid. Bill to cancel life policies in so far as they stipulate for disability 
benefits on ground of mistake by examining physician as to state of applicant’s health, 
held demurrable, since complete remedy at law was available under plea raising issue ot 
unsound health when policy was delivered and first premium paid. All States Life Ins. 
Co. v. Jaudon. (Ala.) 1188 

228—-Misrepresentation in application for life policy that applicant was not insured elsewhere 
held to warrant cancellation of policy as ‘“‘misrepresentation material to risk,’’ where 
at date of delivery of policy applicant carried another policy and had applied for third 
policy both of equal amount with policy in suit. Independent Life Ins. Co. v. Russell 
et ux. (Tenn.) 1048 

228—In suit by insurer to cancel health and accident policy on ground of fraudulent misrep- 
resentations, insured’s answer, which failed to deny fraud but set up counter-claim fort 
disability benefits which accrued during period when premiums had been paid, held no 
defense, notwithstanding rider attached to policy provided that policy could not be 
canceled during period when premiums had been paid, since fraudulent misrepresentations 
made contract void from beginning and no rights could .accrue thereunder. Mutual 
Benefit Health & Accident Ass’n v. Lesler et al. (U. S.) 1062 
229. NOTICE TO CANCEL 
(1). Necessity of noti 

229(1)—-To cancel fire policy, five days’ notice required thereby held necessary unless waived 
by insured. Evidence that insured stated that new fire policy issued after cancellation 
of old policy without notice was satisfactory held insufficient to show that insured waived 
provision in new policy requiring five days’ notice of cancellation, and hence cancellatior 
was ineffectual. Connecticut Fire Ins. Co. v. Harrison et al ( Miss.) 

(2). Sufficiency of notice in general. 

229(2 Where cancellation provision of indemnity insurance contract provides for no definite 
period of tin for noti of cancellation, law reads into such provision a_ reasonable 
time One day's notice of cancellation of indemnity insurance held unreasonable ané 
void, and did not justify cancellation of insurance. Commercial Standard Ins. Co. v 
Waller. (Ark.) 

229(2)—Notice of cancellation of automobile liability insurance must be definite and certain. 
Conditions imposed with respect to giving notice of cancellation liability insurance must 
be strictly complied with. Notice of cancellation of automobile liability insurance held 
insufficient under statute, where no registration number was given and insured’s name 
was misspelled, even though name given was perhaps idem sonans. Insurance company 
cannot cancel automobile liability policy without at same time giving registrar of motor 
vehicles adequate notice so that due and complete revocation of automobile registration 
can be given to take effect at same time. Gulesian v. Senibaldi et al. (Mass.) 

229(2)—Assurer’s sending of written notice of cancellation of automobile liability policy to 
assured by registered letter, which was not immediately received by assured because of 
her temporary absence from home, held insufficient to convey knowledge of cancellation 
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ssured, and hence not to render assured’s compliant against cancellation of policy 
not timely filed because not filed within ten days after delivery of letter. Merchants’ 
Mut. Casualty Co. vy. Justices of Superior Court. (Mass.) 1343 
(3). Notice to agent or broker. 
229(3)—-Insured’s notice to cancel policy to broker employed to secure insurance held not 
binding on insurer. since broker was insured’s agent. Authority of broker employed 
merely to procure imsurance was terminated on delivery of policy to insured, so that 
notice of cancellation by insured to broker was ineffectual to work cancellation. Williams 
v. Balzano. (N. Y.) 
(4). Reassignment 
Evidence of custom to renew fire insurance’ policies on expiration thereof without 
insured’s request does not establish insured’s authorization of insurer’s agent to accept or 
waive notice of cancellation of policy and bind insured by substitution of new policy with- 
eut latter's knowledge. Where five days’ notice of cancellation of fire insurance policy 
providing for such notice was not given by insurer to insured, who did not authorize 
insurer’s agent to accept notice of cancellation and substitute new policy issued by 
another company, there was no effectual cancellation, and original insurer’s liability 
became absolute when insured property was destroyed by fire; second policy not having 
attached. Sussex Fire Ins. Co. v. Standard Fire Ins. Co. of Hartford, Conn. (S. C.) 
§ 232. ACTS CONSTITUTING CANCELLATION. 
232—Where accident policy provided that insurer might cancel policy at any time by 
written notice delivered to insured or mailed to his last address as shown by insurer’s 
records, notice sent by unrestricted registered mail to last address of insured as shown 
by insurer’s records, but which was undelivered, held ineffectual to cancel policy. 
Fidelity & Casualty of New York v. Riley. (Md.) ee 581 
§ 233. VALIDITY OF CANCELLATION. 
233—-Fire insurer held liable on policy where its agents who had received premium canceled 
policy without authority from insured or informing her of cancellation and property was 
subsequently destroyed by fire. North River Ins. Co. of New York v. Thompson. (Ark.)..1091 


§ 236. OPERATION AND EFFECT OF CANCELLATION. 
If insured accepted automobile liability policy which provided that either party could 
incel it by written notice, and thereafter demanded cancellation thereof, and insuret 
canceled policy and failed to return unearned premium, then relationship between parties 
vas that of debtor and creditor, and policy did not remain in force until such time as 
moneys of insured held in hand by insurer would pay premium, or until policy expired by 
its own limitation. icklin v. State Farm Mut. Automobile Ins. Co. (S. C.) 1362 
Benefit association’s exercise of option under health insurance policy to decline to accept 
further premiums after expiration of period for which premium was paid did not cancel 
policy during insured’s total disability beginning in such period. Smith v. Mutual Benefit 
Health & Accident Ass’n. (U. S.) 105 
§ 37 REMEDIES FOR WRONGFUL CANCELLATION 
237—Under owner, landlord, and tenant public liability policy requiring insurer upon request 
to defend suit brought against insured, insurer held liable in damages sustained by 
insured where insurer upon request refused to defend suit brought against insured. 
New Amsterdam Casualty Co. v. Plaza Square Realty Co. (Ind.) . 
Group insurer’s substitution, without insured employee’s assent, after insured became 
lisabled, of certificate of group insurance without provision for disability benefits for 
certificate providing for disability benefits, constituted wrongful breach of contract 
entitling insured to recover disability benefits due under original certificate. Insured 
employee could recover for wrongful cancellation of group policy providing for “renewals” 
for terms of three months each upon payment of premiums, although insured did not 
attempt “renewal”? after he became disabled, since “renewal’’ clause was primarily 
provision for computing premiums, and since cancellation preceded expiration of three- 
month term, and since policy did not lapse by its own terms at end of each three months, 
but merely authorized insurer to refuse to “renew’’ for nonpayment of premiums or 
other specified reasons. Insured employee could recover for wrongful cancellation of 
group policy, although he tendered no premiums after insurer’s repudiation of policy, 
since repudiation relieved insured of tendering premiums thereafter. Insured employee’s 
petition for wrongful cancellation of group policy authorizing insurer to refuse to renew 
unless specified quantity of eligible employees were insured held not defective for failure 
to allege that specified quantity were insured, since deficiency in quantity of employees 
insured was matter of defense. Prudential Ins. Co. of America v. Ferguson. (Ga.) 
Where health and accident policy provided that acceptance of premium should be 
optional with insurer. and that policy should not be canceled during period for which 
premium had been paid and during period of disability of insured, insured, who paid 
premium in advance, held not entitled to recover for cancellation of policy at premium 
paying time, where recovery was predicated on damages alleged to have resulted merely 
from cancellation of policy without proof that insured had suffered damage. Conditions 
of life policy differ from conditions of health and accident policy in that health and 
accident policy does not have reserve value creating contractual right in insured, which 
under life policy, generally renders insurer liable for wrongful cancellation or breach of 
volicy. Vicars v. Mutual Benefit Health & Accident Ass'n of Omaha. (Ky.) 1285 
237 -Tn acticn for damages for cancellation of life policy, evidence held to warrant finding 
that, at time of delivery of policy, policy was represented and guaranteed to be noncan- 
cellable, that policy was anhiaaten and understood by many to be noncancellable, 
and that company had accepted premiums of insured for years without question, 
d then canceled policy and refused to accept further premiums without notice. Insurer 
canceling life policy and refusing to accept further premiums without notice after hav 
ing accepted premiums for years without question held liable for actual damages sus 
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tained if policy was in fact noncancellable. Insurer canceling policy and refusing to 
accept further premiums without notice held liable for punitive damages if insurer had 
willfully refused to accept premiums for purpose of canceling policy and destroying 
rights of plaintiff. and if policy was in fact noncancellable. Schultz v. Benefit Ass’n of 
Railway Employees of Chicago, Ill. (S. C.) 
-Insurer who wrote insured one day after maturity date of premium extension agreement 
and inclosed further extension notes waived prompt payment by insured, and insured 
was entitled to damages for breach of contract occurring four days thereafter when 
insurer canceled policy for nonpayment of premium. Insured suing for breach of 
insurance contract held not entitled to punitive damages, where it did not appear that 
insurer knew of insured’s illness at time of cancellation, and letter received by insured 
the date following default, in premium extension agreement and containing new extension 
notes negatived suggestion of fraud in cancellation four days thereafter. Welch v. 
Missouri State Life Ins. Co. (S. C.) 
Where insurance agent was alleged to have fraud ulently taken up fire policy and failing 
to furnish another policy to insured as he represented he would do, or to return unearned 
premium, insured held not entitled to damages from insurer on theory that insurer 
ceased to be liable on policy, since, provision of cancellation clause not being complied 
with by return of unearned premium, insurer remained liable on policy. Kelly v. 
Guaranty Fire Ins. Co. (S. C.) 
-Insured held not entitled to lump sum payment for total disability during his reasonable 
life expectancy under health policy providing for payment at expiration of each month 
during period of disability. Smith v. Mutual Benefit Health & Accident Ass’n. (U. S.) 
238. RIGHT OF INSURED TO SURRENDER IN GENERAL. 
(2). Authority of agent. 
238(2)—-If agent by reason of authority to select automobile liability insurance company for 
insured had authority to accept policy in insured’s behalf without delivering policy to 
insured, agent’s indorsement on policy, “‘cancelled, no funds,’’ was likewise binding on 
insured, in determining whether accident which occurred subsequent to cancellation was 
covered thereby. If insured’s automobile liability policy after acceptance thereof was 
returned to agent through unauthorized or unintentional act of insured’s wife, insured 
was under duty of promptly disaffirming upon learning facts, and 15 days’ delay before 
disaffirming amounted to ratification of wife’s conduct. Paccione et al. v. Home 
Indemnity Co. (N. Y.) 
38(2)—Where insured relied on local agent, who represented more than one company, to 
keep property insured against fire, select good company, and renew policies and bill pre 
miums, such agent did not become agent of insured for purpose of agreeing to cancellation 
of policy without substituting other insurance. Westchester Fire Ins. Co. of New York 
vi C annon. (Texas) 


§ 241. VALIDITY OF SURRENDER. 

241-—Test of mental capacity necessary to sustain cancellation of insurance policy is whether 
insured possesses sufficient mind to understand in reasonable way nature and effect of 
act, and to avoid cancellation it must be shown that insured had no reasonable perception 
or understanding of nature of cancellation and could not appreciate probable consequences 
on his rights and interests. Jefferson Standard Life Ins. Co. v. Cheek’s Adm’r. (Ky.) 

241 An insane person is incompetent to surrender or assent to a surrender of a policy on 
his own life. First Texas Prudential Ins. Co. v. Ryan et al. (Tex.) 

§ 242. EVIDENCE OF SURRENDER. 

242—In action on life policy which was surrendered by insured when he was alleged to have 
been insane, evidence concerning reputation of insured’s wife for virtue and morality 
held admissible as showing that insured’s jealousies and suspicions of his wife were insane 
delusions. Jefferson Standard Life Ins. Co. v. Cheek’s Adm’r. (Ky.) 

§ 247. RESCISSION BY INSURER. 

247—-Insurer’s general agent in notifying city board of public utilities, prior to taxicab acci 
dent, of cancellation of public liability policy issued to taxicab company, although no 
written notice of cancellation had been given taxicab company, and in thereafter notify 
ing hoard of extension of policy to date after that of accident, and informing taxicab 
company that policy would remain on records until another policy was approved by board, 
held not to have effected cancellation of policy prior to accident, as respects rights of 
passenger. Cronin v. Coyle et al. (Calif.) 

Rescission of life policies could not be concluded by cashing of check by beneficiary for 
premiums which insurer sent to beneficiary with letter of cancellation, where insurer knew 
at time that premiums were returned to beneficiary with letters of cancellation that 
beneficiary had been convicted of murder of insured, since beneficiary as matter of law 
then had no interest in policies. Letter of cancellation of life policies which stated that 
soliciting agent to whom note had been given in payment of part of premiums had canceled 
note as void and of no effect because agent had made out note and signed insured’s name 
thereto held ineffectual to cancel policies, where letter was not signed by agent, and 
agent had not returned or offered to return note. Meyer et al. v. Johnson et al. (Cal.) 

247—Cancellation of life policy on ground that insured at time of application stated he was 
in good health when in fact he was suffering from an incurable disease held properly 
denied, under statute, where uncontradicted evidence disclosed that insured at time of 
application did not know he had disease. Insurer’s failure to require categorical answer 
to question whether applicant had had any disease or received medical advice within 
past 10 years, in absence of evidence of fraud, held waiver of right to require complete 
answer, and to preclude cancellation of policy, under statute for fraud, where applicant 
disclosed previous illness but not fact ast he had consulted physicians. Missouri State 
Life Ins. Co. v. Hardin et al. (N. 
247—That insured did not read Sn containing misrepresentation that insured “had not 
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consulted physician or suffered from any injury held no defense to insurer’s suit to 
cancel . Statute providing that no misrepresentation in obtaining life policy 
should be material or render policy void unless matter misrepresented should have 
contributed to contingency or event on which policy was to become due and_ payable 
held inapplicable to insurer’s suit to cancel policy for false representations. Misrepre- 
sentation that applicant for life policy had not consulted physician or suffered from any 
injury held material as respects insurer’s right to cancel policy. Life policy may be 
canceled for material misrepresentation by applicant, irrespective of applicant’s good 
faith or ignorance of the facts. That life policy in twice amount applied for was 
issued held no defense to insurer’s subsequent suit to cancel policy for misrepresenta- 
tions contained in application. Insurer is entitled to reasonable period for investigation 
= learning that insured’s representation in application that he had consulted no 
physician and had suffered from no injury was false. Insurer was not estopped to maintain 
suit to cancel life policy, where falsity of insured’s representation that he had con- 
sulted no physician and had suffered from no injury was learned on, June 20, 1932, 
investigation was completed in August, premiums and interest were tendered back in 
September, and suit to cancel policy was filed in November of same year. Hesselberg 
MOS ACER ER. HOO, OS, SON reign. cade Canis ep utero Meee ; 
§ 248. RESCISSION BY INSURED OR BENEFICIARY. 
248—Where insured was induced to purchase life policy because of provision therein that, 

heginning with third contract year, insured could secure loan on policy equal to its cash 

surrender value at end of contract year, and insured duly applied for loan on policy. 

insurer’s failure to advance loan within 90 days of application constituted a breach of 

loan provision, and entitled insured to rescind contract and recover, with interest, 

premiums paid thereon. Bank Savings Life Ins. Co. v. Steiner. (Tex.) 1056 
§ 249. ACTIONS FOR RESCISSION. 
249--Burden was on insurer seeking to cancel life policy to prove that insured was not in 

sound health when policy was delivered, and date of delivery, where there was controversy 

as to such date. In suit by insurer to cancel life policy on ground that insured was not 

in sound health when policy was delivered, evidence showed that policy was delivered 

on date of receipt, when insured was in sound health, and not after insured had become 

ill. Southern States Life Ins. Co. v. Slaten et al. (Ala.) 925 
249-—Evidence in insurer’s suit to cancel life policy held to require finding that insured, by 

reason of having taken out other policies, was cverinsured against disability. In suit to 

cancel life policy on ground of insured’s misrepresentation in application that he carried 

no other insurance, evidence that, in making application for another policy between date 

of application and delivery of policy in suit, insured had made a similar representation 

held admissible on question of intent. Independent Life Ins. Co. v. Russell. (Tenn.).. 1048 
249—-Insured may maintain a suit in equity to cancel or rescind contract for fraud of 
insurer or its agent, or for breach of contract. Suit by insured for rescission of life 
policy because of breach of provision guaranteeing loan to insured held maintainable, 
where loan provision was one of dominant purposes that actuated insured in entering 
contract, and condition existing in respect to contract was that if rescission was allowed, 
insurer would be placed substantially in same position it occupied previous to making 
of contract, and insured had not been paid actual or substantial benefits under contract. 
Bank Savings Life Ins. Co. v. Steiner. (Tex.) 1056 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition 
(A) GROUNDS IN GENERAL. 


§ 251. WHAT LAW GOVERNS. , 
251—Manner in which question of materiality of representations made by insured in appli- 
cation for life policy is to be determined is matter affecting remedy only, and not 
validity, form, or effect of contract, and is controlled by law of place where action 
is brought and not place where contract was made. John Hancock Mutual Life Ins. 
Co. v. Yates. (Ga.) ATS ge EASA EEATN MEEBO PASE CERES ENS OS Sk eaten 468 
252. REPRESENTATIONS. 
IN GENERAL. 
53—To defeat recovery on life policy because of alleged false representaticns made to 
insurer, it must prove that representations were untrue and were made by insured 
knowingly with fraudulent intent to mislead and deceive, that they were material to 
risk and that they were relied on by insurer. Pollard et al. v. Royal Highlanders. 
ME oaks a ha-aiss eine sim sonic ahataal a iouatare ee cata tera: « erelatbiaio af etiad < ciainrelanita ieee nme ait oma eee te 506 
A “representation” in an application for insurance is an oral or written statement of 
fact or a condition affecting risk, made by insured to insurer, and which precedes and 
is not a part of contract, unless it is expressly stipulated that it shall be. Sentinel 
Life Ins. Co. Vv. Blackmer. (U. . 
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§ 254. ——- FALSITY. 

254—Representation in application which is false and material to risk will avoid policy whether 
unintentionally or innocently made; element of fraud being unnecessary to render repre- 
sentations material. John Hancock Mutual Life Ins. Co. v. DeWitt. (Ky.) 1217 

254—Word “false,” within accident policy providing that right to recovery under policy 
shall be barred if any statement in application material to acceptance of risk or hazard 
assumed by insurer is false or made with intent to deceive, held to mean intentionally 
or willfully untrue, in view of double meaning of word “‘false.”’ Sentinel Life Ins. 
Co. v. Blackmer. (U. S.) eee , . 

S255. MATERIALITY. ; 

2 False answer in application is material if insurer acting reasonably naturally in accord- 

ance with usual practice of insurance companies under similar circumstances would not 
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have accepted application if substantial truth had been stated. John Hancock Mutual 
235—-Where application for insurance is made basis of contract and attached to and made 
part of life policy, application and questions and answers thereto are as material as any 
other part of contract. Thomas v. New York Life Ins. Co. (N. D.) . ; ; 
255—Under statute covering life insurance companies, materiality is test of efficacy of mis- 
representation to avoid policy. Solez v. Commercial Travelers’ Mut. Acc. Ass’n of 


_ Bepegeh ON. WS. oo acs ences scent ceases donentccinesensens steureeceuas 
255—Falsity of warranty in insurance contract defeats recovery thereon, regardless of 
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warranty’s materiality. Brotherhood of Railroad Trainmen v. Wood. (Tex.) 826 


255—Representations of fact concerning insurance contained in other writings to which policy 
makes no reference, can, in case they are untrue, affect policy only to extent that they 

are material. Transcontinental Ins. Co. v. Stanton. (U. S.) Mae iets ea herd 

256. — EFFECT OF MISREPRESENTATION. 

(2). Knowledge and intent of applicant. 

256(2)—Insured’s agreement that falsity of any statement in application for accident policy 
shall bar recovery if statement is made with intent to deceive, or if it materially affects 
acceptance of risk, held not to effect statutory provision that no misrepresentation shall 
void policy unless made with intent to deceive or unless matters misrepresented increase 
risk of loss. General Accident, Fire & Life Assur. Corporation v. Jordan. (Ala.) 

230(2)—-Statute providing that no misrepresentation or warranty made in negotiation of 
policy for insured or in his behalf shall avoid policy unless misrepresentation or war 
ranty is made with actual intent to deceive. or unless matter misrepresented or made 
warranty increases risk of loss, held inapplicable to provisions in policy which by agree- 
ment of parties are made conditions precedent to liability. Lopardi v. John Hancock 
Mut. Life Ins. Co  (Mass.) 

256(2)—Incorrect or untrue answer in application for life policy in reference to matters of 
opinion or judgment will not avoid policy if made in good faith ard without intention 
to deceive. Pollard et al. v. Royal ffighlenders. (Nebr.)... a : ; 

36(2)—Representations which are made part of insurance contract and are untrue are grounds 
for rescission when they are made with intent to deceive, or when they increase the risk 
of loss, regardless of intent. Thomas v. New York Life Ins. Co. (N. D.) ; 

236(2)—Representations in application, if material and untrue, vitiate life policy, notwith- 
standing absence of fraudulent intent. Entian v. Provident Mut. Life Ins. Co. of 
Philadelphia. (N. Y.) , 

236(2)—-Misrepresentation will not constitute a defense to action on a policy of insurance 
unless it was intentionally untrue o1 was made with reckless disregard for its truth or 
falsity. In action on accident policy barring right to recover if any statement in 
application, material to acceptance of risk assumed by insurer, is false or made with 
intent to deceive, for death resulting from postoperative lobular pneumonia which 
resulted from ulcer operation, that insured had ducdenal ulcer on date when he made 
ipplication for insurance and stated that he suffered from no disease held no defense 
where insured did not know or have reason to believe that he was so afflicted. Sentinel 
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Life Ins. Co. v. Blackmer. (U. S.) ; 1058 


$ 257. CONCEALMENT. 
§ 261. — EFFECT. 
261—That insured three years after date of policy had given deed of trust on realty without 
informing insurer held not to render fire policy void under provisions of policy relating 
to concealment of material facts when policy was issued and encumbrances on chattels. 
Universal Ins. Co. v. Arrigo. (Colo.) ‘ 
2ol1—-Insured’s failure to disclose, in application made part of life policy containing disability 
clause, that insured was suffering from heart trouble and that he had suffered from 
troubles with eyes, ears, and had rheumatism, for which he had been treated, related to 
matters increasing risk of loss justifying insurer in canceling disability benefits. Thomas 
v. New York Life Ins. Co. (N. D.) ; 
§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 
262--That insured’s name on proposal portion of application for life policy was not in hand 
writing of insured held not such fraud as would invalidate policy, where insured’s husband 
who signed her name was insured’s agent for purpose of making application. That 
insured’s husband made application for life policy for wife for sole purpose of killing wife 
to collect insurance money was not such fraud as could be charged to wife, as respects 
validity of policy, and if it could be charged to wife it would not interfere with validity 
of issuance of policy, but would merely void policy validly issued. Meyer et al. v. 
Johnson et al. (Cal.) ee BI os sae ; : 
.2—Terms ‘“‘fraud’’ and “false swearing” within fire policies providing that they should 
be void in case of fraud or false swearing by insured touching any matter relating to 
insurance must have same application, and the false swearing, since defects not specified 
are waived. Young v. California Ins. Co. et al. (Ida.) 
262—-In action on marine fire policy subject to New York standard form, which provided 
that policy should be void in case of fraud or false swearing by insured, any deliberately 
false statement of a material fact made by insured with intention to deceive insurer 
voided the policy. In action on marine fire policy subject to New York standard form, 
which provided that policy should be void in case of fraud or false swearing by insured, 
letter of insured’s broker not sworn to could not be “false swearing” within policy, 
even if false. Schmutz v. Employees’ Fire Ins. Co. (U. S.) 5 
262—-Plaintiffs in action on life insurance policies, procured by insured’s fraud, are bound 
by questions and answers in application therefor. Pellon et al. v. Connecticut General 
Life Ins. Co. (Vt.) 
WARRANTIES. 
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§ 264. —— IN GENERAL. 
(1). In general. 
264(1)—Statements in application for accident policy relating to applicant’s occupation, 
income, and health held “warranties” in view of applicant’s agreement that right of 
recovery should be barred if his statements, material either to acceptance of risk or to 
hazard assumed were false. Kingston v. Metropolitan Casualty Ins. Co. of New York. 993 
(Pa.) a sects m tote babs at Hate Ril Ras Ores MAAR RASA RUE E Rese SER eSNG atin GPE ON eae eR Tae S 
264(1)—‘‘Warranty” in law of insurance is a statement or stipulation in policy which is 
breached unless absolutely true or literally fulfilled, and breach of which results in 
avoidance of insurer’s liability upon policy. Sentinel Life Ins..Co. v. Blackmer. (U. S.) 108 


§ 265, DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS 
265——Statements of insured, in application for life policies, as to condition of his health. 


held representations, not warranties. Metropolitan Life Ins. Co. v. Waddell. (Ark.) 170 
265-—-Differences between ‘“‘warranties” and “representations” as terms are used in statute 
providing that all statements in application for policy should be representations and not 
warranties, is that warranties must be literally true while representations need only lx 
substantially true. John Hancock Mutual Life Ins. Co. v. DeWitt. (Ky.) 1217 
265—Provisions of industrial life policy that policy shall be void if insured has entered 

hospital or been attended by physician within two years before date of policy for serious 

disease, or has had before such date heart disease, held not “warranties,” so as to per 
mit recovery in absence of proof that warranties were made with actual intent to deceive, 

or that warranties increased risk of loss. Lopardi v. John Hancock Mut. Life Ins. Co. . 

(Mass. ) - = 201 
265—Chief distinction between a “warranty” and a “representation” in insurance law_ is 

that the former is assertion by insured of some fact, on literal truth of which validity 

of policy depends, without regard to materiality of such; while a “representation” is 

also the assertion by the insured of a fact, but validity of policy does not depend on 

the literal truth of the assertion. Pollard et al. v. Royal Highlanders. (Nebr.).. 506 
265—Unless it clearly appears that parties intended statements made by insured in answers 

to questions in application for insurance to be warranties, statements will be construed _ 

to be representations. Sentinel Life Ins. Co. v. Blackmer. (U. S.) 1058 
§ 268. EFFECT OF BREACH. 

268 


Statute providing that no misrepresentation or warranty made in negotiation of policy 
for insured or in his behalf shall avoid policy unless misrepresentation or warranty is 
made with actual intent to deceive, or unless matter misrepresented or made warranty 
increases risk of loss, held inapplicable to provisions in policy which by agreement ot 
parties are made conditions precedent to liability. Lopardi v. John Hancock Mut. Life 
Ins. Co. (Mass.) : ‘ 
268—Breach of warranty does not prevent insurance contract from taking effect, but 
insurer’s liability thereunder. Sentinel Life Ins. Co. v. Blackmer. (U. S.) O58 
£ 269. CONDITIONS PRECEDENT. 
269-—-Clause on fourth page of industrial life policy providing that policy shall be void in cet 
tain circumstances held ‘‘condition precedent,” notwithstanding clause on first page of 
policy provided that policy should not take effect unless insured was in sound healt} 
upon date of policy, and notwithstanding provision that policy was in full immed 
benefit from its date, and that it should be incontestable after two years from its date 
Remedy of beneficiary of life policy may be defeated by breach of warranty, but no con 
tractual duty arises under such policy unless there has been compliance with conditions 


20° 
avoid’s 





precedent. Lopardi v. John Hancock Mut. Life Ins. Co. (Mass.) rf 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
3. SEAWORTHIN S OF VESSEL. 


-Generally, insured need not communicate to marine insurer such 
by 





om 


Tacts as are COovere 

y a warranty, express or implied, but the rule is subject to exceptions, such as facts 
relating to unseaworthiness of vessel Where at time marine insurance covering engines 
on barge was modified to permit longer voyage, barge was, and for four months had 
been, at bottom of channel, engines were in need of repairs and were unable to function 


without them, faiiure to communicate such facts to insurers constituted concealment. 


which was complete defense to action on policies. Tremaine v. Phoenix Assur. Co. et 
al. (U. S.) 74 


€ 281. AMOUNT OR VALUE. 
’81-—Overvaluation by insured of fire loss will avoid valued tire policy where knowingly and 
willfully made, but not where overvaluation was due to mistake or inadvertance. Garnier 


et al. v. Etna Ins. Co. of Hartford, Conn. (1a.) 34f 


»81—-To void fire policies providing that they should be void in case of fraud or false swearing 
hy insured touching any matter relating to insurance, whether before or after loss. 
coupled with overvaluation by insured in his proofs of loss, insurers must have established 
insured’s willful intent to knowingly. willfully, and fraudulently obtain from insurers 
payment of greater sum than value of property at date of fire. Young v. California Ins. 
Co. et al. (Ida. §S. C.) 1368 
§ 282. TITLE OR INTEREST OF INSURED. 
(1). Construction and effect of provisions of policy. 


282(1)-- Title to realty possessed at time of execution of policy by insured through husband, 
who was holder of contract to purchase in fee simple, was in possession of property, 
and under agreement to convey to insured, held to comply with “unconditional and sok 
ownership” requirement of fire policy covering house and furniture. Universal Ins. Co 

v. Arrigo. (Colo.) 

1)--Farm mutual fire insurance company had right to provide in constitution that policy 

hould he void if insured misrepresented his interest in property insured, or if insured 

were not sole unconditional owner in fee of property. Horn vy. Farmers’ Mut. Ins 

Co Mo.) 





282( 
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282(1)—Fire policy which was void by its terms because owner of automobile was not 
unconditional and sole owner of automobile when policy was issued was void ab initio, 
and any subsequent change in character of insured’s ownership, would not make policy 
valid. Evens v. Home Ins. Co. of New York. (Mo.) 134 

282(1)—Provision in fire policy making policy void unless otherwise provided by agree- 
ment in writing added thereto, if insured’s interest was other than that of fee simple 
owner, held valid. Mapu v. Agricultural Ins. Co. et al. (N. Y.)..... ; ; 

282(1)—Insured’s representation to automobile liability insurer that insured did not hire 
equipment from any one else must be construed in the light of transactions between the 
parties. Where before issuance of automobile liability policy insurer was informed that 
part of trucks operated by insured were owned by another, representation that insured 
did not hire equipment from “any one else” held not to avoid policy, since statement 
meant that no equipment was hired from any one other than such part owner. Headley’s 
Express & Storage Co., Inc. v. Pennsylvania Corporation. (Pa.) 

(2). Character of title or interest in general. 

282(2)—Where land had been appropriated by commissioners for levee purposes, former 
owner procuring, after notice to move, fire policies on buildings located thereon providing 
that policies should be void if buildings were on ground not owned by insured in “‘fee 
simple” could not recover on policies, since owner did not have “fee simple’’ title, 
but only right to use land in case it should not longer be needed for levee, or what, at 
common law, was known as the “reversion.”” Wilson y. Agtna Ins. Co. (La.) 1098 

282(2)—Insured’s acceptance of fire policy containing provision that policy should be void 
unless insured were sole unconditional owner of insured property held equivalent to 
declaration that insured was sole unconditional owner of insured property so as to make 
policy void from beginning if such declaration were untrue. Horn v. Farmers’ Mut. Ins. 
Co. (Mo.) 

282(2)—Provision in cotton crop policy stating that applicant’s individual interest in each 
crop was 100 per cent. and that no one else had any interest therein held not breached 
because prior to effective date of policy insured as lessee and sole tenant in possession 
of crops held under leases requiring him to pay to landlord as rental 20 per cent. of 
cotton grown on the land and on basis of the percentage of net proceeds realized from 
the sale of crops, since provisions of leases were merely a method of fixing the 
rental and did not give landlord an interest in the growing crops. National Union Fire 
Ins. Co. of Pittsburgh, Pa. v. California Cotton Credit Corporation. (U. S.). 

(5). Title in husband or wife. 

5)—Automobile liability insurer was not relieved from liability to wife who recovered 
judgment in action at law against husband, who was named in policy as insured, for 
injuries sustained while husband was driving automobile, which was owned solely by 
wife, on ground that insurer was misled as to true title to automobile by virtue of 
both husband and wife being named as insured, where husband and wife acted honestly 
and in good faith, and insurer’s agent had full knowledge of title. Liability of 
automobile liability insurer to wife who recovered judgment against husband for 
damages sustained while husband was driving automobile, which was owned solely by 
wife, was not affected by fact that husband was named in policy as insured, since husband 
was an insured while operating automobile with wife’s consent by virtue of statute 
relating to motor vehicle insurance and omnibus clause in policy, by which coverage was 
extended to any person legally operating automobile with consent of insured. Howe 
v. Howe et al. (N. H.) 1144 

282(5)—Fire policy issued widow on buildings erected on land constituting husband's 
separate estate, stipulating that policy was void not only if insured were not sole and 
unconditional owner of property, but also if subject insured were building on ground not 
not owned by insured in fee simple, held unenforceable where widow in addition to 
homestead interest inherited but life estate in one-third of land on which buildings stood. 
Franklin Fire Ins. Co. v. Lindley et al. (Tex.) 1122 


847 


282(6)—Person insuring property is not bound to disclose incumbrance thereon in absence 
of inquiry as to existence thereof. Wind and tornado policy held not invalidated because 
insured in application stated that title to property was in his name whereas property was 
mortgaged, since title property remained in insured. Wind and tornado policy held not 
invalidated because of existence of prior mortgages upon insured property without dis 
closure thereof in application by insured where mortgages were on property before it was 
acquired by insured and also when prior insurance was in existence, and only reference 
to mortgage in application was statement appearing in small print on application ‘‘Insur- 
ance on buildings payable to . Mortgagee,”’ which amounted to a request to have 
benefits paid to certain mortgagee if desired, and failure to fill in such blank could not 
void policy. Parker v. Iowa Mut. Tornado Ins. Ass’n._ (Ia.) 

282(6)—That plaintiff was owner and not mortgagee whose interest was insured under 
loss payable clause in fire policy held to constitute material breach of covenant of sole 
and unconditional ownership by other parties. Camden Fire Ins. Ass’n v. Clay Lumber 
Co. (Tex.) ; 

(8). Vendor and purchaser of real property. 

282(8)—-Insured who purchased homestead of his parents under oral contract and moved into 
larger house on 40-acre homestead tract, while parents moved into smaller house on same 
tract, acquired no title to premises and could not recover on fire policy which was made 
void unless insured had unconditional ownership. Bartz v. Eagle Point Mut. Fire Ins. 
Co. of Chippewa County. (Wis.) 864 

(13). Vendor and purchaser of personal property. 

Fire policy providing that entire policy was void if insured was not sole and uncon- 

ditional owner of automobile held void, where policy was issued before certificate of 

title. Evens v. Home Ins. Co. of New York. (Mo.) 1345 
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§ 283. INCUMBRANCES. 
(1). In general. 
283(1)—That insured three years after date of policy had given deed of trust on realty with- 
out informing insurer held not to render fire policy void under provisions of policy 
relating to concealment of material facts when policy was issued and encumbrances on 
chattels. Universal Ins. Co. v. Arrigo. (Colo.) .......... is eaciae Bace a 
283(1)—Where fire policy on personalty contained encumbrance clause, insured’s failure to 
inform agent taking application of existence of two chattel mortgages constituted con- 
cealment of material fact which rendered policy void, although insured was not inter- 
rogated concerning them by agent. Nowak v. City of New York Ins. Co. (Kan.) 
283(1)—Insured’s false representation in application that insured property was unincumbered 
precluded recovery on fire policy of farm mutual company, where constitution, by-laws, 
and policy provided that policy should be void, if insured were not sole unconditional 
owner of insured property. Horn v. Farmers’ Mut. Ins. Co. (Mo.) 
§ 285%. 
28514—Carrying of passenger on free pass held not a fraud on insurer within condition avoid 
ing policy which insured bus company against liability. American Fidelity & Casualty 
Co., Inc. v. Bailey et al. (U. S.) 
§ 288. OTHER INSURANCE. 
288—-Statement in application for life policy that applicant was not insured elsewhere con- 
stituted misrepresentation, where insured had procured another policy before application 
date and between dates of application and delivery of policy in suit applied to a third 
company for insurance. Independent Life Ins. Co. v. Russell et ux. (Tenn.) 1048 
(1). In general. 
Statement in application for life insurance that applicant had no other life insurance 
held misrepresentation of a ‘‘material fact.” It was incumbent on applicant for life insur- 
ance to disclose whether he had applied for other life insurance; since application for 
other life insurance was a “material fact.’ Prudential Ins. Co. of America v. Drucker 
teh TN. F,) ; 
(Cc) MATTERS RELATING TO PERSON INSURED. 
§ 290. AGE. 
290—Where industrial life policy showed that insured’s age was 24 years in 1931 when 
policy was issued, and certificates of death showed that insured was 32 years of age in 
1935. when he died, insurer held liable only for so much insurance as premiums paid 
would have purchased at correct age. Pierre v. Liberty Industrial Life Ins. Co. (La.) 
290—Where insured had issued life policy in reliance upon truth of statements concernin 
age and health of applicant contained in application and representations were materi 
and incorrect, and applicant was not insurable risk, beneficiary held properly denied 
recovery on policy. Bailey v. National Aid Life Ass’n. (Tex.) SRR Ue ese ee es 
§ 291, HEALTH AND PHYSICAL CONDITION. 
(1). In general. 
291(1) —-Insured’s sound health at date of policy may be made condition precedent. JTopardi 
v. John Hancock Mut. Life Ins. Co. (Mass.) 
291(1)—-Where applicant for life policy agreed that answers contained in application con- 
cerning applicant’s health should form basis of contract of insurance, answers were 
material, and proof of their falsity rendered contract of insurance void. MclLester v. 
Metropolitan Life Ins. Co. (S. C.)....... < eae 
291(1)—Representation of insured in application for insurance is a continuing affirmatio 
until policy is delivered. Independent Life Ins. Co. v. Russell et ux. (Tenn.) 1048 
291(1)—-Where insured had issued life policy in reliance upon truth of statements concerning 
age and health of applicant contained in application and representations were material 
and incorrect, and applicant was not insurable risk, beneficiary held properly denied 
recovery on policy. Bailey v. National Aid Life Ass’n. (T'ex.) os Zed 
291(1)—General rule in federal jurisdictions is that statements in application for life insur- 
ance as to prior illness and consultations with physicians are material as matter of law. 
Hesselberg et al. v. AStna Life Ins. Co. (U. S.) 
(3). Knowledge and intent of applicant. 
291(3)—Insured’s representation that he was in sound health at time life policy was 
applied for and issued does not authorize avoidance of policy by insurer unless insured 
had knowledge that he was in bad health or circumstances were such that should have 
led him to that conclusion. Where life policy applicant covenants that statements to 
medical examiner are true, and statements are made part of policy, variation material 
to risk will avoid policy, whether statements were made in good faith or willfully and 
fraudulently. Whether applicant’s statements in application for life policy are material 
to risk depends on whether knowledge or ignorance of facts to which statements relate 
would materially influence insurer’s action. John Hancock Mutual Life Ins. Co. v. 
Yates. (Ga.) 
3)-——-Material 
insured’s innocence will not avoid defense of misrepresentation in suit on policy which 
provides that no obligation exists unless insured is in good health at time of issuance 
of policy, where insured dies from disease existing when policy was issued. Kirk v. 
Metropolitan Life Ins. Co. (Mo.)... 
3)—Evidence that insured had diabete 
policies to diabetics, but nevertheless permitted agent in his presence to make false 
answers to questions of medical examiner on application for life policy, held to 
establish as matter of law insured’s intention to deceive, precluding recovery of dis- 
ability benefits. Paulson et al. v. Montana Life Ins. Co. (Wash.) 
(5). Good or sound health. 
291(5)—-Statement in application for life policy that applicant is in good or sound health 
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is not a warranty on part of applicant that his health is absolutely perfect. Term 
“sound or good health’ as used in life policy, means that applicant or insured has no 
grave impairment or serious disease, and is free from any ailment that seriously affects 
eneral soundness and healthfulness of his system. John Hancock Mutual Life Ins. 
Eo. v. Yates. (Ga.) 
5)—Representations by insured in application that she was in good health and had not 
received within past five years medical advice for any disease or disorder notwithstanding 
insured had cough and weakness from influenza and had been advised by physician before 
policy was issued to have X-ray test for tuberculosis of which insured shortly died held 
material misrepresentations which invalidated life policy, since insurer would not have 
accepted risk had application contained true statement of insured’s condition. John 
Hancock Mutual Life Ins. Co. v. DeWitt. (Ky.) ; 1217 
§ 292, MEDICAL ATTENDANCE. 
292—-In suit on industrial life policy limiting liability for death of insured within two years 
to return of premiums paid, if insured had been treated for serious disease, undisputed 
evidence that insured was treated for serious diseases before issuance of policy precluded 
recovery, in excess of premiums paid, for death of insured within two-year period. Life 
& Casualty Ins. Co. of Tennessee v. Norton. (Ga.) 1210 
292—Insurer is entitled to truthful answers to inquiries regarding applicant’s prior medical 
treatment, as regards validity of life policy. Where insured, several weeks before appli- 
cation, consulted physician who prescribed for him and recommended X-rays, negative 
answer to question in application requiring names of physicians consulted during last 
three years held material to risk, and, being untrue, defeated recovery on life policy. 
Entian v. Provident Mut. Life Ins. Co. of Philadelphia. (N. Y.) . 754 
292—General rule in federal jurisdictions is that statements in application for life insur- 
ance as to prior illness and consultations with physicians are material as matter of law. 
Hesselberg et al. v. Aitna Life Ins. Co. (U. S.) eeeeee eee . . 
§ 296. OCCUPATION. 
296—-Statement of insured in application for accident insurance that occupation was that of 
cost accountant held not a false representation, invalidating policy, even though he was 
temporarily unemployed, where his special and only vocation was that of cost accountant. 
Phoenix Indemnity Co. of New York v. Smith. (Md.) 815 
296—Statement by applicant for accident insurance that his business was farming and 
keeping of boarding house held not to have invalidated policy where they were the 
principal occupations of applicant, who also acted as a guide in winter, and at times 
worked on public high 
(Pa.) a g 
97. HABITS. 
7—In insurer's action against partnership to cancel policies on life of deceased partner, 
misrepresentations, indicating that deceased’s habits were temperate held material to 
acceptance of risk so that it was not necessary to show that they were intentional. Sun 
Life Assur. Co. of Canada v. Allen et al. (Mich.) 209 
299. SPECIAI, CIRCUMSTANCES AFFECTING EXTENT OF RISK. 7 
Misrepresentation by applicant for health and accident insurance as to receipt by him 
of prior disability benefits is material as matter of law. Barenblatt vy. Massachusetts 


Acc, Co. (N. ¥2 . ° eee 
X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 


or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 306. CONDITIONS SUBSEQUENT. 

§ 308. FULFILLMENT OF BREACH. 

308—Provision of cotton crop policies requiring that all crops_ be ‘‘warehoused, stored, 
shipped, marketed or sold” at designated postoffice was sufficiently complied with if 
cotton was marketed or sold there, irrespective of place of warehousing, storing, or 
shipping thereof. National Union Fire Ins. Co. of Pittsburgh, Pa. v. California 
Cotton Credit Corporation. (U. S.).. : 

§ 310. NOTICE AND PROCEEDINGS 

(1). In general. 

310(1)—-Letter of insurer’s agent to insured calling his attention to fact that interest on loan 
on policy was past due, and concluding with words “you know there is no grace allowed 
on these interest payments,” held not to indicate forfeiture or intention to declare for 
feiture, in view of evidence showing customary acceptance of interest payments aftet 
due date. Insurer could not set up as excuse for agent’s act in writing insured letter 
calling attention to default in payment of interest on loan upon policy, but saying nothing 
about forfeiture, agent's ignorance of facts concerning grounds of forfeiture where 
agent, acting in behalf of insurer in transaction, should have known of such facts. 
Garvin v. Union Mut. Life Ins. Co. (Mo.) 

(2). Nonpayment of premiums or assessments. 

10(2)—-Where insured and insurer executed agreement which together with cash payment 
extended time when premium payment should become due, and insured was notified that 
policy was continued in force until due date of extension agreement insurer could not, 
after return of check with which cash payment was made for want of sufficient funds, 
cancel policy without notice given after expiration of due date of extension agreement. 
Hammond vy. Illinois Bankers’ Life Assurance Co. (Kan.) 1211 

310(2)—Notice to insured of deduction of insured’s policy indebtedness from cash value 
of life policy held not essential to terminate coverage of policy on lapse thereof for 
nonpayment of premium, notwithstanding policy provision requiring notice to avoid 
policy for failure to repay advance or interest. Palmer et al. v. Central Life Assur. 
Soc. of United States. (Minn.) ; : : 45 
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310(2)—Notice to insured of deduction of insured’s policy indebtedness from cash value of 
life policy held not essential to terminate coverage of policy on lapse thereof for 
nonpayment of premium, notwithstanding policy provision requiring notice to avoid policy 
for failure to repay advance or interest. Erickson et al. v. —_— Life frond 
Soc. of United States. (Minn.) 
§ 311. PARTIES AFF aioe BY FORFEITURE OF POLICY. 
(1). In genera 
311(1)—Act giving injured party right of direct action against automobile liability insurer 
within terms and limits of policy, gives to injured party same rights given to insured, 
but does not impose on injured party duty to give statutory notice of accident, which is 
imposed on insured only. Under automobile liability policy requiring immediate written 
notice of accident to be given to insurer, insured’s failure to give notice of accident until 
eight months and seven days after accident held not to preclude insurer’s liability to 
injured guest, where guest gave insured notice of injury 26 days after he was made aware 
of fracture of vertebra he had sustained, and insured gave insurer notice two days there- 
after. Duncan v. Pedare et al. (La.) . ‘ ade Wes : 
311(1)—Provision of automobile liability policy giving injured person cause of action 
against insurer for recovery of judgment against insured creates primary liability against 
insurer in favor of injured person, of which insured cannot by any act of his divest 
injured person. Collard v. Universal Automobile Ins. Co. (Ida.) 
311(1)—Where insured refuses to co-operate with automobile liability insurer in ' defending 
injured party’s action against insured, injured party obtaining judgment against insured 
can maintain no action on liability policy against insurer under New York statute. 
Hoff v. St. Paul-Mercury Indemnity Co. of St. Paul. (U. S.).... 
(3). Mortgagees and their assignees. 
311(3)—Fire policy naming mortgagor as insured and mortgagee as. payee under loss 
payable clause was not avoided under mortgage foreclosure clause by institution of 
foreclosure suit, where mortgagee obtained insurance and paid premiums for mutually 
understood purpose of insuring its interest, since mortgagee was really party insured. 
Northwestern Nat. Ins. Co. v. Alamo Lumber Co. (Tex.). . 
311(3)—Under Texas law, vendor’s lien is a ‘‘mortgage,”’ though when necessary for pro- 
tection of vendor the lien takes on the attributes of a superior title, and holder of 
vendor’s lien is a ‘“‘mortgagee”’ within statute providing that mortgagee’s interest under 
fire policy should not be invalidated by any act or neglect of mortgagor. &tna Ins. 
Co. et al. v. C. I. T. Corporation et al. (U. ae 
311(3)—-Knowledge of attorney, employed by mortgagee simply to foreclose mortgage on 
building covered by fire insurance policy, of which such attorney had no knowledge, that 
mortgagor had conveyed property to another, held not knowledge by mortgagee of change 
of ownership within policy provision authorizing forfeiture of policy for mortgagee’s fail- 
ure to notify insurer of change of ownership coming to mortgagee’s knowledge. West- 
chester Fire Ins. Co. v. Harder. (U. S.) : : 1089 
§ 319. CHANGE IN USE OF BUILDING. 
(1). In general. 
19(1)—Fire policy covering leased premises ‘‘while occupied as a private family residence’’ 
held to limit coverage to use specified and to exclude loss on house used as speakeasy, 
irrespective of insured’s control or knowledge of use, though policy contained “increase 
of hazard” clause which was dependent on control or knowledge of insured. Grady v. 
Concordia Fire Ins. Co. of Milwaukee. (N. Y.) ° 1108 
MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
BUILDING BECOMING VACANT. 
(3). What constitutes vacancy or nonoccupancy. 

Fire policy excepting liability if dwelling remained vacant or unoccupied for 
than thirty consecutive days held not voided because insured dwelling house was unoc 
cupied at time of fire where insured’s parents lived on premises and continuously occupied 
dwelling house except that for not more than ten days during hot nights they tem- 
porarily slept in tank house adjacent to dwelling house. Jacobs et al. v. Farmers’ Mut. 
Fire Ins. Co. of Turlock, Ine. (Cal.) 323 

323(3)—-A dwelling is “unoccupied,” within fire policy exempting insurer from liability in 
case dwelling is ‘“‘unoccupied,”’ when it is not used as a residence, when it is no longer 
used for the accustomed and ordinary purposes of a dwelling or place of abode, or when 


it is not the place of usual return and habitual stoppage. Vinton v. Atlas Assur. Co., 
Limited. (Vt.) 


§ 326 KEEPING OR USE OF PROHIBITED ARTICLES. 
(3). Gasoline. 
326(3)—Keeping small quantities of gasoline and benzine on insured’s premises contrary to 
fire policies for necessary use in insured’s business for cleaning furs and merchandise 
held such slight departure that policies were not thereby breached. Weininger et al. v. 
Metropolitan Fire Ins. Co. et al. (Ill). 
326(3)—Insured, although unaware of tenant’s violation of fire policy ‘regulating storage of 
gasoline, could not recover thereon where gasoline contributed to fire. Merrill v. West- 
chester Fire Ins. Co. of New York et al. (U. S.)...... 599 
(4). Benzine and_naptha. 
326(4)—Keeping small quantities of gasoline and benzine on insured’s premises contrary 
to fire policies for necessary use in insured’s business for cleaning furs and merchandise 
held such slight departure that policies were not er brea » ey Weininger et al. 
v. Metropolitan Fire Ins. Co. et al. ; 616 
§ 327. REMOVAL OF GOODS. 
327—-Fire insurer held liable for loss under policy after removal of household goods from 
city to town, where, upon request for cancellation of policy and refund of unearned 
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premiums, insured was informed by insurer’s agent that insurance could be transferred, 
and insured offered to pay difference between city and town rates but loss occurred 
before transfer was effected. Kerr v. National Fire Ins. Co. of Hartford, Conn. (Kan.) 117 
328. CHANGE OF TITLE OR INTEREST. 
(2). What constitutes change of title or interest in general. 
328(2)—Termination of lease, whereby title to buildings and fixtures belonging to lessee 
becomes lessor’s property, and transfer of title to insured personalty without notice to 


insurer, constitute change of title voiding fire policy. Krug Park Amusement Co. et al. v. 
New York Underwriters’ Ins. Co. (Neb.) 


328(2) 


1104 


In action on fire policy, judgment for insured held not error, notwithstanding insured 
and husband had conveyed property to person who held as trustee for insured, and policy 
In action on fire policy, that insured 
and husband transferred title to another to hold as trustee for insured, and had policy 
transferred and assigned to trustee as owner of property held not such breach of war 


on policy. British General Fire Ins. 


had been transferred to trustee by insurer’s agent. 


ranty of sole ownership as to preclude recovery 
Co., Limited v. Ripy et al. (Texas) 
(4). Conveyance to wife. 
328(4)—Insured who transferred insured property to wife and who notified insurer in request 
for assignment of fire policy that he had sold and deeded property to wife held not guilty 
of fraud so as to defeat recovery on policy, where insured was not charged with knowledge 
that assignment would be unacceptable to insurer if notice of arrangement with wife was 
given, and statements regarding sale to wife were not made with any purpose to mislead. 
Clark v. Aitna Ins. Co. (N. H.) 
(10). Assignment for benefit of creditors and proceedings in bankruptcy. 
28(10)—Listing of insured realty as asset with claim of homestead exemption, in bankruptcy 
proceeding, held not to operate as change of title prohibited by fire policy, since title never 
vested in trustee in bankruptcy. Weghorst et al. v. County Fire Ins. Co. of Philadelphia. 
(Col.) a ; anion : ; .1093 
328(10)—-Taking over of insured’s property by receiver appointed by court held not to con- 
stitute a “‘sale’’ within wind and tornado policy providing that sale of buildings makes 
insurance on them void, unless properly assigned by insured and approved by insurer's 
secretary, since possession by receiver appointed by court is the possession of court. 
Parker v. Iowa Mut. Tornado Ins. Ass'n. (la.) 
(14). “Commencement of foreclosure proceedings’’ or “‘notice of sale.” 
328(14)—Provision avoiding fire policy on commencement of foreclosure proceedings held 
valid. Raney v. Mill Owners’ Mut. Fire Ins. Co. of Iowa. (Kan.) 
§ 329. CHANGE OF POSSESSION. 
329—Breach of warranty in fire policy covering truck, that truck would be used for business 
purposes only, did not avoid policy where there was no connection between use of 
truck and its destruction by fire. Use of truck to operate oil pump instead of operation 
as vehicle was not breach of warranty in fire policy that automobile would be used for 
business purposes only. Springfield Fire & Marine Ins. Co. v. K. M. A. Fuel Oil Co. 


1105 


(Tex.) j 
330. INCUMBRANCES 
(1). In general. 
$30(1)—Where household goods and personal effects covered by fire policy for $950 were 


worth $1,200, policy could not be declared void because of existence of chattel mortgages 
where at time of fire amount of chattel mortgages was $350. Breland v. Great States 
Ins. Co. (La.) 


330(1)—Provision avoiding fire policy if property insured should become encumbered without 
insurer’s written consent held not violated by encumbrance placed on property between 


dates of application and issuance of policy. Sypolt v. Pomona Mut. Fire Ins. Co. of 
Preston & Monongalia Counties. (W. Va.) ‘ 


: 1126 
(4). Removal of incumbrance before loss. 

Insurer could not escape liability on fire policy on ground that personalty was encum- 

bered by chattel mortgage where at time of_fire no chattel mortgage existed on property. 
Jacobs et al. v. Farmers’ Mut. Fire In-. Co. of Turlock, Inc. (Cal.) : 

§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 

(1). Nature, validity and operation in general. 

335(1)—Mere effort on part of insured to substantially comply with iron safe and inventory 
clause of fire policy is not sufficient. Camden Fire Ins. Ass’n of Camden, N. J. v. 
Kouri. (Okla.) : 

335(1)—Mortgagee of crops, which caused record to be kept of buyers’ grades of cotton, 
sufficiently complied with crop policies clause which required insured to keep records 
of grading, notwithstanding failure of mortgagee or growers to keep records of sellers’ 
grading or classing, where policies did not specify by whom grading was to be done. 
Provisions of oogtinaiens for cotton crop policies, requiring production upon request 
of records of grading or classing, allowed reasonable time for production of records, 
where no limited time was specified. Provisions of insurance application requiring 
keeping and production of records upon insurer’s request are promissory warranties, 
and substantial compliance therewith is sufficient. National Union Fire Ins. Co. of 
Pittsburgh, Pa. v. California Cotton Credit Corporation. (U. S.) ae ealka yn oe weer 

(2). Taking inventory. 

335(2)—Insured’s production of last annual inventory taken eight months prior to fire con- 
stituted substantial compliance with fire policy requiring insured to take annual inventory 
and to produce last inventory afer fire, notwithstanding fact that special inventory, 


taken three months Fn to fire, was destroyed. Camden Fire Ins. Ass’n of Camden, 
N. J. v. Kouri. (Okla.) by ae 


(3). Keeping books of ac ; . a ; 
No particular mode of keeping books is required under provisions of iron-safe clause 
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of fire policy, if amount and value of goods destroyed may be ascertained therefrom with 
reasonable certainty by person of ordinary intelligence, with assistance of those under- 
standing system, but otherwise unaided by parol. Insured’s method of bookkeeping, 
under which records were loosely kept and hooks were posted but once a month from 
memoranda slips which were placed on file but not preserved, held insufficient compliance 
with bookkeeping requirements of iron-safe clause in fire policy, precluding recovery for 
loss of store merchandise through fire. Deal v. Camden Fire Ins. Co. (Ala.) 
335(3)—Iron safe, inventory, and book clauses of standard fire policy is substantially com- 
plied with if insured keeps and produces records enabling insurer to ascertain with 
reasonable certainty nature of property destroyed and amount of loss. Camden Fire 
Ins. Ass’n of Camden, N. J. v. Kouri. (Okla.) ; aes 
(4). Keeping books and papers in safe. 
335(4)—Provisions of iron-safe clause of fire policy requiring keeping and preserving of 
inventories and books are reasonable and binding upon insured, though substantial com 
pliance therewith will suffice. Deal v. Camden Fire Ins. Co. (Ala.) 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. 
336(1)—-Where general insurance agent, representing two companies, had upon refusal of 
first to approve issuance of public liability policy to taxicab company, arranged for 
issuance of policy by second insurer but second policy had not been filed with city 
board of seihdic utilities at time taxicab passenger was injured, and policy of first insurer, 
which was still on file at that time, was only authorization for taxicab company’s license 
to operate, passenger’s right of recovery against first insurer could not be denied on basis 
of alleged issuance of second policy. Cronin vy. Coyle et al. (Calif.) 
336(1)-——Revenue obtained from farm of insured’s wife, not cultivated by insured, could not 
be considered as part of insured’s earnings in determining question, in insurer’s suit to 
cancel policy, whether insured was overinsured against disability. Independent Life Ins. 
Co. v. Russell et ux. (Tenn.) . ‘ 1048 
(2). Knowledge and consent of insured. 
336(2)—Provision in by-laws of mutual fire insurer and in policy voiding policy on procure- 
ment of additional insurance without insurer’s consent is binding, and violation thereof 
renders policy unenforceable as to insured. Lervold v. Republic Mut. Fire Ins. Co. et al. 
(Kan.) ears geste be : 
336(2)—-Fire insurance policy, issued by insurer’s agent with knowledge of other insurance on 
insured goods, which his general knowledge indicated were worth far more than total insur 
ance thereon, held not void because of concurrent insurance not noted on policy, though it 
provided that no additional insurance was permitted, unless total insurance was entered 
in preceding paragraph. Belk’s Department Store of New Bern, N. C., Inc. v. George 
Washington Fire Ins. Co. (N. C.) 1109 
(3). Identity of property or interest. 
336(3)—-Policy, containing forfeiture if other policy was issued on property covered, issued 
husband on community property, held not invalidated because wife had taken policy o1 
her separate property in same building, where, although property was covered by same 
general description in both policies, there was no commingling and intent was to insure 
several parcels by different policies. McMillan v, American General Ins. Co. (Tex.) 1120 
(7). Entire or severable contracts. 
36(7)—-Fire policy held not rendered void for double insurance because insured after issu 
ance of policy a 1 o her insurance for valuable rugs and linen, under circumstances 
showing that inst intended to separately insure only rugs and linen and was not 
aware that subsequent policy also included personalty previc mals insured. Jacobs et al 
v. Farmers’ Mut. Fire Ins. Co. of Turlock, Inc. (Cal.) : 
(C) MATTERS RELATING TO PERSON INSURED. 
§ 339. CHANGE OF OCCUPATTON. 
39—-Statement to occupation in accident policy refers to time when made and is not at 
admission tl same occupation was that of insured at time of later accident. nor wat 
ranty that insured will continue in that occupation or will not engage in any other occu 
pation. Clubb v. Sentinel Life Ins. Co. (Wash.) f 312 
$ 342. ADDITIONAL, INSURANCE. 
342—Insured’s failure to disclose a $2,500 policy in another company, when asked to name 
companies in which he was insured, in absence of evidence that concealment was made 
with intent to deceive or that it increased the risk, does not, as a matter of law, give 
insurer right to cancel policy. Generally, insurer after insured’s death cannot state 
that it would have refused to issue the policy if insured has disclosed that he was 
insured in other companies. Applicant for life insurance, when asked to name the 
companies in which his life was insured, need not disclose an accident policy. Lamar 
Life Ins. Co. v. Culp. (Tenn.) ; pata ; waa ; ees RP . 69 
(D) ASSIGNMENT OF POLICY. 
§ 345. NECESSITY OF CONSENT OF INSURER. 
345—-Wind and tornado policy held not invalidated by assignment thereof to insured’s receiver 
by insured after loss occurred without notice of assignment or consent the reto by insurer 
where, if assignment had any effect, it would not have invalidated policy because it was 
made after loss occurred Parker v. lowa Mut. Tornado Ins. Ass’n. (la.) 
(BE) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 
349(1)—Default in. payment of premium automatically terminates life policy, notwithstand 
ing clause providing for application of cash or reserve value at time of default, less any 
indebtedness to insurer, as premium for extended insurance, where insured’s indebtedness 
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to insurer, including policy loan, equals or exceeds cash or reserve value. Clause of life 
policy, providing that failure to repay policy loan should not avoid policy unless total 
indebtedness thereon equaled or exceeded loan value of policy, and until one month 
after notice was mailed to insured, held inapplicable where policy was terminated solely 
by operation of clause relating to default in premium payment. Columbus Mut. Life 
Ins. Co. v. Hines. (Ohio) 

349(1)-——Insured, failing to pay special assessment, authorized by mutual fire insurance com- 
pany’s by-law in addition to annual premium, held not entitled to recover on policy, in 
absence of showing that second assessment was levied in same year in violation of by-law, 
though policy was for five years and referred only to stated sum as premium. Refer- 
ence in mutual fire policy to further assessments payable by insured held to include both 
premium assessment and single annual special assessment authorized by insurance com- 
pany’s by-laws. Wissert et al. v. Farmers’ Fire Relief Ass'n of Butteville. (Ore.) 

349(1)—Forfeiture for nonpayment of premium is not favored and courts are prompt to seize 
upon circumstances which indicate an election to waive forfeiture. Welch v. Missouri 
State Life Ins. Co. (S. C.) : 1041 

349(1)—-Attempted cancellation by insurer of life policy for nonpayment of premiums during 
insured’s insanity contrary to terms of policy held void and without effect on continuance 
in force of policy without payment of premiums during insured’s insanity. First Texas 
Prudential Ins. Co. v. Ryan et al. (Tex.) 1209 

(3). Nonpayment of note given for premium. 

°49(3)-—Premium note, providing for extended insurance from due date of premium if note 
were not paid when due, and limiting insured’s liability thereon to half of principal, and 
provision of life insurance policy that it should be void and insurance cease, except as to 
extended insurance, limited to cash value and reserve on maturity date of unpaid premium 
or note, if not paid on due date, held not to show parties’ intent that note should be 
accepted in lieu of cash and proceeds charged into cash value and reserve, as required to 
extend insurance beyond insured’s death. Premium note represents premium, and failure 
to pay note has same effect as nonpayment of premium, in absence of contrary provision 
in note or life insurance policy. Great Southern Life Ins. Co. v. Majors. (Tex.) 

§ 351. WHAT LAW GOVERNS. 

351—-Where application to resident insurer for life policy was signed in New York by resi 
dent of that state, but application was accepted and policy issued and executed in New 
Jersey, effect of nonpayment of premiums held governed by policy and laws of New Jersey 
and not by New York statute precluding lapsing of policy for nonpayment of premium 
without notice of premium due date. Prudential Ins. Co. vy. Milonas.  (N. J.) 


§ 356. EXTENSION OF TIME FOR PAYMENT. 

;  -354, IN GENERAL. 

5 Insured who furnished proofs of disability within grace period after premium was cu 
held entitled to recover benefits as against insurer's denial of liability because of failure 
to furnish proofs before default in payment of premium since policy was in full force 
during grace period and_there was no default until after expiration of such period. 
Sun Life Assur. Co. of Canada v. Wiley (Ky.) 

357—Where premiums were indivisible and life policy provided for grace period of 30 days, 
during which policy should remain in force, for payment of premiums, insurer held 
liable for disability benefits, where total and permanent disability of insured occurred 
before lapse of 30 days after failure to pay premium. Murphy vy. New York Life Ins. 
Co. (La.) i 5 oho : ; a, 
Insured, whose time for payment of premium was extended by written agreement for 
three months from expiration of grace period after due date, held not entitled to additional 
grace period for payment of premium after expiration of three months’ extension. Marek 
et al. v. Mutual Life Ins. Co. of New York. (N. Y.) 

Insured, executing premium extension note, providing that all rights under life and dis- 
ability insurance policy, should be same as if cash, paid on account of premium in default, 
were not paid nor extension agreement made, if note were not paid when due, lost con- 
ditional privilege of continuance of policy, and original default remained. Insured. 
becoming disabled during grace period for payment of premium under life and disability 
insurance policy, providing for restoration thereof on payment of arrears in event of 
default after insured became totally disabled held not entitled to restoration thereof on 
ground that default did not occur until expiration of grace period. Talsky v. New York 
Life Ins. Co. (N. Y.) ‘ 

357—-Insurer’s extension of credit to agent and agent’s extension of credit to insured’s broker 
did not constitute extension of credit by insurer to insured, which would extend term of 
automobile liability policy, in view of installment payment indorsement attached to policy 
requiring that additional premium be paid before expiration of policy to extend term. 
Drennan v. Sun Indemnity Co. of New York. (N. Y.) 1154 

§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 

§ 360. —— IN GENERAL, 

(1). In general. 

360(1)—Insurer cannot arbitrarily accept money and afterwards claim to hold it for differ- 
ent purpose than payment of premium. Cook v. Volunteer State Life Ins. Co. et al. 
(Ga.) 

360(1)—Beneficiary held entitled to recover on life policy notwithstanding insurer had loaned 
maximum amount on policy to insured without making deductions for premiums as 
required by Insurance Law and policy, which would have been sufficient to keep policy 
in effect beyond time of insured’s death, where, if Insurance Law had been complied 
with, no loan would have been made because unpaid premium for balance of the policy 
vear totaled more than the loan value of the policy. Provision of Insurance Law 
requiring insurer to deduct premiums to end of policy vear from policy ioan held con- 
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trolling with regard to policy issued by foreign corporation authorized to do business 


within state, regardless of terms of policy. Del Rio v. Prudential Ins. Co. of America. 
oR 


(3). Application of dividends or credits to prevent forfeiture. 

360(3)—Where life policy provided for purchase of temporary insurance with net cash value 
in hands of insurer after default upon expiration of insured’s option to take cash 
surrender value of policy or participating paid-up insurance, insured had no right to 
have net cash value applied to semi-annual premium which insured did not pay. 
New York Life Ins. Co. v. Moose. (Ark.) . 

360(3)—Insurer held not obligated or authorized to apply accumulated dividends on unpaid 
premiums to continue life policy in force after lapse, where insured in application exer- 
cised option to leave dividends to accumulate as interest-bearing savings fund. Rundle 
v. Northwestern Nat. Life Ins. Co. of Minneapolis, Minn. (N. D.) 

360(3)—Where insured elected to allow dividends on life policy to accumulate, insurer held 
not bound to apply accumulated dividends either to payment of premium to prevent 
default, or to continue policy as extended term insurance. Manufacturers’ Trust Co. v. 
Equitable Life Assur. Soc. of the United States. (N. Y.) : ‘ : 

360(3)—Where, when premium became due, insurer had in its possession credits accruing 
upon life policy presently payable to insured in amount sufficient to pay insured’s note to 
insurer and to pay premium due, law applied credits to payment of premium due to pre- 
vent forfeiture of policy which would have resulted because insurer, instead of applying 
balance to continuance of policy as paid-up nonparticipating whole life policy as required 
by policy, canceled policy and appropriated balance. Insurer having denied that anything 
was payable upon life policy containing disability benefits clause, and having persisted in 
such denial in pleadings filed to suit upon policy until filing of its second amended 
answer, when it admitted a credit on policy, could not thereafter insist upon right to 
apply such credit to purchase of a paid-up life policy, in accordance with provision of 
policy, to avoid application of credit to payment of premiums due. Bankers’ Reserve 
Life Co. v. Springer. (Tex.).. fe q 

(4). Payment by check, draft, or order. 

360(4)-—Where local office deposited to life insurer’s credit check transmitted by insured in 
payment of note given for premium, check was paid by drawee bank and note was for- 
warded to insured, payment of premium was effected, and policy did not lapse, not- 
withstanding check was received after expiration of grace period on note. Cook vy. 
Volunteer State Life Ins. Co. et al. (Ga.) ws 187 

$ 362. EXCUSES FOR NONPAYMENT. ; 

362—Where life policy waived payment of premiums upon proof of insured’s permanent dis- 
ability, such proof was a condition precedent to release from obligation to pay premiums 
and notice of insured’s permanent disability after lapse of policy and insured’s death 
furnished no basis of recovery on policy by beneficiary. That life insurer’s soliciting 
agent or other employees knew that insured had been injured and was in hospital did 
not constitute proof of permanent disability, within provision waiving further payment 


of premiums upon proof of insured’s permanent disability. Cochens v. Prudential Ins. 
Co. of America. (Calif.) 


362—Insurer’s receipt of proof of insured’s 
of payment of premiums under life insurance policy, providing that if insurer received 
due proof that insured was wholly disabled, insurer should waive payment of premiums 
thereafter due during such disability. Morris v. New York Life Ins. Co. (Cal.) 

362—Evidence disclosing that insured, who had engaged only in vocation of selling news- 
papers, suffered partial disability in use of right arm and shoulder, was nervous, lacked 
vitality and vigor, and suffered hystaro epilepsy fits, established that insured was 
“totally and permanently disabled’ entitling him to benefits of waiver of premium 
clause of life policy. ‘‘Total disability’ as used in waiver of premium life policy 
clause does not necessarily mean that the insured must be absolutely helpless. teoen- 
thal v. Colonial Life Ins. Co. of America. (N. J.) 

362—-Where life policy providing for waiver of premiums and payment of disability benefits 
upon notice of permanent and total disability lapsed for nonpayment of premiums during 

disability of insured, failure to give notice of disability was not excused by insured’s 

insanity, and beneficiary could not recover under policy. In absence of requirement in life 

policy that notice of disability be given by insured personally, notice might be given by 

another person. Pacific Mutual Life Ins. Co. v. Hobbs. (Tenn.) ‘ 

“Due proof,’ as used in life policy requiring due proof of disability to waive payment 

of subsequent premiums unless context shows otherwise, will not be taken as prescribing 

any particular form to be observed in presenting facts called for. Insured’s letter giving 

insurer all pertinent facts and proofs concerning disability held to constitute “due proof” 

of disability so as to entitle insured to waiver of premiums provided for in policy, and 

entitling beneficiary to recovery thereon upon insured’s death. American National Ins. 

Co. v. Callahan. (Tex.) ; . 5 op ane ae ea eer ae ors .1057 

362—Mere informal notice does not constitute sufficient compliance with life policy provision 
requiring proof of disability to obtain waiver of premiums. Formal proof of disability 
required by life policy to obtain waiver of premiums may be waived by insurer. 
Insurer’s conduct calculated to induce delay or to engender belief that strict compliance 
with life policy provision requiring proof of disability will not be required generally, 
constitutes waiver. Antonowich v. Home Life Ins. Co. ) ae 

§ 363. RIGHTS OF INSURED AFTER DEFAULT. 

§ 364. IN GENERAL. 

364—Where application for reinstatement of life insurance was based on belief by insured 
that reinstatement was necessary because of lapse, though premium due had been paid, 


insured was not estopped from showing that no lapse had occurred. Sun Life Assur. 
Co. of Canada v. Wiley. (Ky.) 
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$ 365. —— REINSTATEMENT. 
(1). In general. 

365(1)—Provision in life policy for reinstatement of lapsed policy on written application 
by “insured” meant written application by insured himself and not through another 
acting in his stead. Insurer’s rescission of reinstatement of life policy on discovery of 
misrepresentations contained in application as to insured’s health held to prevent bene- 
ficiary from recovering on policy, where application for reinstatement had not been 
made by insured but by his father acting as his agent, notwithstanding that local agent 
through whose hands reinstatement was issued knew father signed application and had 
knowledge of insured’s sickness. New York Life Ins. Co. v. Crumpton. (Ala.) ‘ 

365(1)—Holder of benefit certificate who at time of acceptance of request for reinstatement 
was 55 years and 3 months of age held not “more than 55 years of age” within contem 
plation of statute prescribing age limit for issuing benefit certificates being considered 
55 until he reached 56. Statute prohibiting issuance of benefit certificates to persons 
more than 55 years of age held not to prevent reinstatement of certificate holder over 
age limit on payment and acceptance of assessment only few days after default; statute 
being applicable to issuance of original certificate only. Insurer may waive forfeiture 
arising from failure to promptly pay premium, and, where there is no other condition 
imposed by convention of the parties, acceptance of money after knowledge of forfeiture 
is “‘waiver.”’ James v. Colonial Mutual Life Ass’n. (Cal.) 

365(1)—Clause of accident and health policy providing for reinstatement of policy upon 
acceptance of past-due premium by insurer or duly authorized agent was presumed to 
conform to statute requiring such provision in policy, and terms of policy were required 
to be construed in light of statute. “Duly authorized agent’ as used in statute pro- 
viding for reinstatement of insurance policy upon acceptance of past-due premiums by 
such agent held to refer to an actual representative of insurer with power to collect 
regular premiums, and in particular, the last previous one paid by insured. Agent of 
insurer who was duly authorized to collect regular premiums and who had collected 
last previous premium paid by insured on accident and health policy held authorized 
under statute and policy to accept overdue premiums and thereby to reinstate policy 
after a lapse. Terms of premium notice sent by insurer to insured and not assented 
to by insured could not adversely affect rights of plaintiff to have policy of accident 
and health indemnity insurance reinstated after a lapse. In suit to have accident and 
health policy reinstated after a lapse, where insured’s check for overdue premium was 
ns by agent, deposited to credit of insurer in its bank, and was duly collected 
and proceeds held by insurer for almost two weeks, agent held to have accepted check 
in payment of overdue premium. Rosenthal v. Monarch Life Ins. Co. (Mass.) 

365(1)—Provision in industrial life policy that if policy should become void because of non 
payment of premiums it could be revived on payment of arrears and proof of good 
health held inapplicable to pay payment of fremium during grace period. Mitchell 
Washington Fidelity Nat. Ins. Co. (Mo.) 

365(1)—Health and accident policy, which had lapsed for nonpayment of premium, held not 
to protect insured for loss of time occasioned by injury sustained between date insured 
mailed check for premium and date insurer actually received and retained check, since 
policy was not reinstated until latter date. Massachusetts Protective Ass’n, Inc., of 
Worcester, Mass. v. Turner. (Okla.) ... 

365(1)—Upon reinstatement, lapsed life policy is considered as ‘though it had been issued 
anew on day that insured’s application for reinstatement was approved. Year within 
which suicide barred liability on life policy held not to date from reinstatement of 
policy but reinstated policy referred pro tanto to date of original policy, since “reinstate” 
presupposes not new contract, but revival of old. Tatum vy. Guardian Life Ins. Co. 


(U. 


as 


Vv. 


(2). ‘ Condition of reinstatement. 
365(2)—Where insured was not in good health at time he made application for reinstate- 
ment of life policy, and statement he made to insurer to induce reinstatement that he 
was in good health was untrue, insurer was justified in canceling reinstatement on 
ground of fraud. Pacific Mut. Life Ins. Co. v. Butler. (Ark.) 
365(2)—Statement signed by insured to obtain revival of life policy will be considered to 
be a warranty only when it clearly appears that such was intention of contracting 
parties. Pollard et al. v. Royal Highlanders. (Nebr.) : 
$63(2)—That insured at time of default, in paying premiums under life policy was _per- 
manently disabled did not under premium waiver provision avoid lapse and dispense with 
necessity for reinstatement, in action by insurer to rescind reinstatement for fraud, 
where policy required proof of disability as condition precedent to insurer's liability 
therefor and no proof was furnished until after reinstatement. New York Life Ins. 
Co. v. Chanson et al. (N. Y.) 
2)—Insurer may attack validity of contract of reinstatement of life policy on ground that 
reinstatement was based upen misrepresentation in regard to material matters contained 
in application for reinstatement, notwithstanding such application is not annexed to 
reinstated policy, since statute requiring life policy to contain entire contract between 
parties does not apply in such case. Doctrine precluding insurance company from asserting 
invalidity of contract, where company’s agent had knowledge of circumstances creating 
such invalidity at time when contract was made, held not to extend to case where insured 
asks reinstatement of life policy and, with knowledge of limitation of authority of agent, 
signs application in blank, thus placing it within power of agent to procure from company 
contract of reinstatement, which company would not have made if facts had been within 
its knowledge. Insured, signing in blank application for reinstatement of life policy pro- 
viding that insured certified that statements and answers were correct, and agreed that, 
if they were untrue, insurer would be under no liability for two years, and turning over 
application to assistant manager of insurer’s branch office, who filled in answers, held 
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bound by misrepresentations as to insured’s health filled in by assistant manager, and 
hence insurer was not estopped from asserting that representations were untrue. Insured 
who relied upon insurer’s agent to fill out blanks in application for reinstatement of life 
policy made agent his own agent for that purpose, where insured had previously agreed 
in policy that authority vested by insurer in its agent did not extend so far. Insured and 
insurer are alike subject to obligations and entitled to benefit of all terms of contracts of 
insurance entered into voluntarily and with knowledge that particular instrument contains 
those terms, and, when that is shown, there can be no room for divergent rules of public 
policy applicable to contracts embodied in policy and contracts for reinstatement of a 
lapsed policy. Axelroad v. Metropolitan Life Ins. Co. (N. Y.) ; 100 
365(2)—-Insurer held entitled to rescind reinstatement of life policy for false statements regard 
ing insured’s health since issuance of policy, notwithstanding fact that insured signed 
application for reinstatement in blank without answering questions or making representa- 
tions and that answers were thereafter inserted, where policy required proof of insurability 
as condition to reinstatement and provided that agents had no power to make representa 
tions. Prudential Ins. Co. of America v. Comerford et al. (N. Y.) 100¢ 
365(2)—Health and accident policy, providing that if default is made in payment of premium, 
subsequent ‘acceptance’? of premium shall reinstate policy, is reinstated when insurer 
or authorized agent actually receives and willingly retains premium payment. Massa- 
chusetts Protective Ass’n, Inc. of Worcester, Mass. v. Turner.” (Okla.) 
2)—Where life policy lapsed for nonpayment of premium, physician’s statement that 
insured had had grippe for nearly three months and had not been well since, although he 
was gradually improving, and had lost weight of 20 pounds, held not to comply with 
statutory requirement for reinstatement that evidence of insured’s insurability satisfactory 
to the company be furnished, notwithstanding physician also stated that insured, in his 
opinion, was free from physical and mental defects, and was in good health. Riebel v 
Prudential Ins. Co. of America. (Pa.) : 
2)--Life policy may validly stipulate that risk shall not reattach until certain time sub- 
sequent to reinstatement following a lapse, in which case no recovery can be had if death 
occurs during such period, in absence of waiver. Provision in life policy, that, if policy 
lapsed for nonpayment of premiums and was revived, no claim, cause of which originated 
within five weeks after last reinstatement, could accrue under policy, held valid and 
enforceable as against contention that such provision was in contravention of statute 
providing that no policy shall be contestable after two years from date of its issuance, 
where insurer was not contesting policy, but sought to enforce it in presenting provisiot 
is defense against liability. Texas Prudential Ins. Co. v. Wiley. (Tex.) l 
(2)—-Where insurance policy was wrongfully canceled for nonpayment of premiums. 
insured was entitled to have policy declared in force on payment of premiums due. First 
Uexas Prudential Ins. Co. v. Ryan et al. (Tex.) 
366. ——- ELECTION BETWEEN RIGHTS. 
Rights of beneficiary under lapsed life insurance policies, providing for continuance of 
Insurance as term insurance, if insured made no election between certain options within 
tmme stipulated, are governed by provisions of term insurance option. in absence of sucl 
election Home Life Ins. Co. v. Stephens. (Ark.) 
Where assured under life policy made written election to take cash surrender value 
upon inability to continue premium payments, rights of parties were fixed by such election 
even though, before making of setthement. insurer required submission of formal proofs 
and surrender of policy; and hence ieficiary could not enforce policy under extended 
insurance clause Fowler et al. v. St: Life Ins. Co. (T,a.) 
—If life policy premium is not paid during grace period, default takes effect as of due 
date subject to insured’s right during 3-month period to exercise options under non- 
forfeiture provisions. Erickson et al. v. Equitable Life Assur. Soc. of United States. 
(Minn.) a Nea sa ee Rate ant, ex : 
§ 367. - INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. 
367(1)—Where, on insured’s default in premiums under life policy and his failure to take 
cash surrender value or paid-up policy, indebtedness due under loan on policy was 
automatically satisfied out of reserve and insurance was automatically extended as 
provided in nonforfeiture provision, but insured died after expiration of extended 
insurance, insurer held not liable, notwithstanding insurer’s alleged noncompliance with 
provision for thirty days’ notice under loan clause, since provision became inoperative 
when indebtedness was automatically discharged. Mutual Benefit Life Ins. Co. v. 
Carter. (Ala.) 3 : 
367(1)—As respects extended i 
operate to reduce benefit applied only in case of settlement required to be made before 
lapse. Columbian Mutual Life Ins. Co. v. Vasser. (Ala.) : x 
367(1)-—Loan on life insurance policies held not, in effect, a mortgage, not legally foreclosed. 
so as to preclude conversion of proceeds of policies or their reserve value into term 
insurance without notice of such action; loan being in substance payment in advance on 
policies. Home Life Ins. Co. of New York v. Stephens. —(Ark.) 1191 
367(1)—Provision for reduced premiums contained in life policy as reissued and_ rewritten 
at standard rates at time of reclassification of risk, originally classified as substandard, 
held not retroactive to date of inception of coverage, where insured accepted readjustment 
and refund made thereunder and acquiesced therein until his death. Erickson et al. v. 
Equitable Life Assur. Soc. of United States. (Minn.) .... ‘ 46 
367(1)—Premium reduction coupons which were charged for in 
carriage risk of insurance, and which matured annually and could be used to apply on 
annual premiums or left with insurance company to acquire fully paid life policy, held 
“dividends.” Premium reduction coupons for which additional charge was made in life 
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policy premiums, and which insurance company permitted to be applied on annual pre- 
miums or left with company to procure fully paid policy, should on insured’s default be 
applied to purchasing extended — for avoiding forfeiture. Missouri State Life Ins. 
Co. v. Garritson. (Okla.) : : 

367(1)—Beneficiary held entitled to recover face value of lost policies upon which insured had 
ceased to pay premiums, where insurer had interpreted seibiian as providing for extended 
insurance to certain dates, beyond date of death of insured, for face value of policies, and 
insured had been informed of such interpretation and had relied thereon. National Life 
& Accident Ins. Co. v. Lewis et al. (T'ex.) 

(2). Amount available to purchase extended insurance. 

367(2)—Where cash value of life policy at time of lapse was $246.75, and insured’s debt to 
insurer was $206.70, insured was entitled to such extended insurance as $40.05 would 
buy, and beneficiary after insured’s death was not entitled to deduct amount of debt 
from face of policy, where policy provided that any indebtedness would reduce benefit 
and proportionately reduce sum of paid-up insurance an amount at risk under continued 
insurance. Columbian Mutual Life Ins. Co. v. Vasser. (Ala.) ; 

367(2)—Under nonforfeiture provision in life policy providing for automatic extension of 
insurance, in event of default in payment of premiums and failure to surrender policy, 
for term purchasable by cash surrender value, surrender charge must be deducted from 
reserve to find cash surrender value in determining extended insurance, though policy 
was not surrendered. Carter v. Mutual Benefit Life Ins. Co. (Ala.) 

367(2)—Under life policy providing that indebtedness to insurer should be deducted from 
cash surrender value available thereunder, loan by insurer to insured held deductible 
from cash surrender term insurance after lapse of policy for nonpayment of premium. 
Under life policy providing for disposition of dividend payments and that insurance 
should not be extended by dividends remaining with insurer, insurer made substantial 
compliance with provisions by sending insured check for accrued dividend on date 
when policy was converted into term insurance, and insurer need not have applied 
accrued dividend in purchasing extended term insurance. Daugherty v. General 
American Life Ins. Co. (Ark.) aies 24 

367(2)—-Leoans on life insurance policies held deductible from cash loan valve thereof in 
cash surrender value available for purchase of extended insurance. Mutual life insurance 
company’s undistributed surpluses for years during which lapsed policies were in force 
cannot be added together for purpose of showing that sufficient sum should have been 
credited to its divisible surplus account for insured’s share thereof to keep policies in 
force beyond date of his death, where surpluses not distributed at end of each year 
went back into general surplus account and became part of surplus for ensuing year. 
Insured, using dividends on lapsed life insurance policies for payment of premiums, is not 
entitled to any dividend additions extending insurance. Deduttion of amount of loans 
on lapsed life insurance policies from cash value thereof does not preclude deduction 
thereof from amount of extended insurance allowed, when policy so provides. Home Life 
Ins. Co. of New York v. Stephens. (Ark.) 1191 

367(2)—Life insurance policy lapsed in its entirety on nonpayment of premium due before 
insurer received proof of insured’s total disability, so that no money due insured was 
in insurer’s hands for payment of premiums because of policy provision for payment of 
benefits to insured from year after proof of such disability, payment of premiums being 
condition precedent to payment of such benefits. Morris v. New York Life Ins. Co. 
(Cal.) - : 457 

367 (2)—Surrender charge authorized by law and provided for in life policy held properly 
deductible from cash surrender value, whether value is sought by surrendering policy 
or is applied auteuntieally to purchasing term insurance upon default in paying 
premiums. Palmer et al. v. Central Life Assur. Soc. of United States. (Minn.) 45 

367(2)—Surrender charge authorized by law and provided for in life policy held properly 
deductible from cash surrender value, whether such value is sought by surrendering 
policy or is applied automatically to purchasing term insurance upon default in paying 
premiums. Erickson et al. v. Equitable Life Assur. Soc. of United States. (Minn.) 

367(2)—Life policy provision for deduction of amount of loan, together with interest, from 
cash or reserve in estimating value of policy and amount of extended term insurance 
it would purchase, held valid. Bowdon v. Metropolitan Life Ins. Co. (Mo.) 

367 (2)—Where life policy lapsed on nonpayment of premium, insurer properly applied cash 
surrender value to payment of policy loan which equaled such cash value. thereby leaving 
no funds available for purchase of extended term insurance pursuant to policy, as against 
contention that policy required notice. Where insured elected to allow dividends on life 
policy to accumulate, insurer held not bound to apply accumulated dividends either to 
payment of premium to prevent default, or to continue policy as extended term insur 
ance. Manufacturers’ Trust Co. v. Equitable Life Assur. Soc. of the United States 
tn: 750 

367(2)—Life policy which provides that, upon default in payment of any premium after 
payment of three annual premiums. policy will automatically be commuted to paid-up 
life insurance in amount shown bv table written in policy, becomes. upon happening of 
those conditions. a paid-up policy for applicable amount shown in table Kurth et al. v. 
National Life & Accident Ins. Co., Inc. (Texas) 

367(2)-—-Life policy which provided for automatic application of net value of policy, but not 
of loan value to payment of extended insurance, lapsed on failure of insured to pay 
premium due, where insured had obtained loan on policy greater than_the net value 
thereof, notwithstanding loan value was sufficient to pay premium due. Texas Life Ins. 
Co. v. Dillehay. (Texas) 

(3). Period for which insurance will be extended. | ‘ 
367(3)—Where insurer notifying insured of date of expiration of extended insurance 
erroneously named date more than two years later than correct date, and insured com- 
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mitted suicide between correct date and date mentioned in notice, insurer held not 
estopped from defending beneficiary’s action on life policy on ground that policy had 
lapsed, in absence of evidence that insured could or would have obtained reinstatement 
of policy had it not been for erroneous notice. mere v. Eastern Life Ins. Co. of 
New York. (N. J.) 

367(3)—Insured, accepting term insurance in lieu of life insurance ‘policy providing | for 
total permanent disability benefits, abrogated old contract and could not recover such 
benefits even if insurer waived insured’s failure to make proof of disability before 
policy lapsed by making inquiry as to his subsequent claim of total permanent disability. 
B - saetinn v. Mutual Life Ins. Co. of New York. (S. C) 

§ 368. PAID-UP POLICY OR VALUE. 

(1). In general. 

368(1)-—Participating life policy which provided upon default for participating paid-up insur 
ance held in conformity with California statute requiring that life policy should provide 
on default for purchase of one of three alternative forms of nonparticipating insurance, 
where admitted net value of policy in default would purchase $313 worth of extended 
paid-up insurance, whether participating or nonparticipating. Maggiorini v. New York 
Life Ins. Co (Cal.) 

(2). Conditions precedent. 

368(2)—Clause in industrial life policy providing for nonparticipating paid-up policy upon 
premium default after five years, issuance conditioned on surrender of original policy, 
and application for paid-up policy within eight weeks after default, held valid, precluding 
recovery on policy where such terms were not complied with. Clark v. Life Ins. ™ 
of Virginia. (La.).... 489 

368(2)—Where provisions of life policy for exchange after default of premiums for non- 
participating paid-up policy were not complied with, beneficiaries could not recover insur- 
ance, though several weeks after default one of beneficiaries paid insurer’s agent $1 to 
revive policy. Coudray et al. v. Life Ins. Co. of Virginia. (La.) 

§ 369. SURRENDER VALUE. 

369--Insured’s right to cash surrender value of benefit certificate accrued when letter contain 
ing demand was mailed, and such right could not be impaired by insurer’s action after 
state declared a moratorium on cash surrender values in changing its constitution and 
by-laws, notwithstanding reservation in certificate of right to make changes, since such 
reservation could only apply to certificates under which vested rights had not accrued. 
Howard v. Sovereign Camp, W. O. W. (Ark.) 

§ 370. —— ACTIONS. 

370--Court did not abuse discretion in disregarding question, not presented by complaint in 
action on life insurance policies, as to whether loan thereon was mortgage, without notice 
of foreclosure of which proceeds of policies or their reserve value could not be converted 
into term insurance. Home Life Ins. Co. of New York v. Stephens. (Ark.) 1191 

370—In action on industrial policy, evidence held insufficient to show payment of premium 
arrears as required by policy for its reinstatement when lapsed. Western & Southern 
tite Inc. €o; v. Devers’ Administrator, CG) «oc 555 icici ccna sseae Acacia 
Where insurance policy is wrongfully canceled by insurer insured may compel its rein- 
statement by proper proceeding in equity. Where insurer had wrongfully attempted to 
cancel life policy and insured sued to have policy reinstated and offered to do equity, 
tender of premiums accruing during pendency of suit held unnecessary, since policy 
could be reinstated on payment of amount found to be due by court. First Texas Pru- 
dential Ins. Co. v. Ryan et al. (Tex.) 1269 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


$ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
371—Substance of doctrine of “‘waiver’’ in insurance law is tha at if insurer, with knowledge of 
facts which would bar existing primary liability, recognizes such primary liability by 
treating policy as in force, it will not thereafter be allowed to plead such facts to avoid 
its primary liability. Doctrine of waiver cannot be invoked by insured to create primary 
liability, but to create such primary liability all elements of binding contract are essential. 
Protective Life Ins. Co. v. Cole. (Ala.) Feant ciate te Ab re . ee 933 
In insurance law, to constitute a waiver, there must be actual intention to relinquish 
existing right, benefit, or advantage, with knowledge, either actual or constructive, of its 
existence, or such conduct as to warrant inference of such intention to relinquish. 
Biggs v. Modern Woodmen of America. (Mo.) : ; 1238 
Insurer may be estopped from denying liability on life policy where by its course of 
dealing, or its open actions, it has induced insured to pursue course of conduct to his 
detriment. Everett v. Metropolitan Life Ins. Co. (Neb.) : 997 
371 Courts do not favor forfeitures and will seize on circumstances indicating intention of 
insurer to waive lapse of policy. Divita v. New York Life Ins. Co. (N. Y.) 1008 
371—Insurer’s seasonable notice in advance of trial of claim of nonliability under policy 
is sufficient to prevent waiver or estoppel. a. reacted ee v. Con- 
tinental Ins. Co. of City of New York. (U. ay .. 656 
372. WHAT CONDITIONS MAY BE W ees. 
Generally, an insurer may waive any provision of a policy which is for insurer’s benefit, 
such as a provison that health and accident policy shall not cover 2zny person more than 
fifty years old. National Life & Accident Ins. Co. v. Ransdell. (Ky.) 1299 
Doctrine of waiver is not applicable to a case of lack of insurable interest. Sun Life 
Assur. Co. of Canada vy. Allen et al. (Mich.) 209 
Provision in policies relating to forfeiture of nonpayment of premium is inserted for 
benefit of insurer and may be waived. Divita v. New York Life Ins. Co. (N. Y. 1008 
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372—Provision in fire policy concerning vacancy may be subject of a waiver. Vinton v. 
Atlas Assur. Co., Limited. (Vt.) 860 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 
(1). In general. 
75(1)—After issuance and delivery of policy, agent’s authority with relation thereto is 
determined by contract with insurer and his apparent authority implied from his conduct 
of insurer’s business with its knowledge and consent. Krug Park Amusement Co. et al. v. 
New York Underwriters’ Ins. Co. (Neb.) a ‘ 
5(1)—Acts of former agent of insurer, after agency was terminated by notice to agent and 
by filing of certificate with state insurance department, could not constitute waiver or 
estoppel on part of insurer. Drennan v. Sun Indemnity Co. of New York. (N. Y.) 1154 
(2). Nature of agency. : 
375(2)—-Life insurer’s local manager with power to manage soliciting agents, receive and 
receipt for premiums, accept applications for policies and to forward them to home office 
and deliver policies written by home office held without power to waive condition of 
policy providing that it should be void in case insured procured additional insurance or 
to receive notice of procurance of such additional insurance by insured. National Life 
& Accident Ins. Co. v. Cummings. (Ala.) 
2)—-Insurer’s general agent may waive provisions in life policy in reference to forfeitures 
for nonpayment of premiums which are for exclusive benefit of insurer. Insurer’s general 
agent may waive directions by insurer to insured regarding mode and manner of payment 
of premiums. Where insurer’s general agent had apparent authority to extend time for 
payment of premiums on life policy, insurer was estopped from asserting forfeiture of 
policies for nonpayment of premiums, where insurer rejected payment within 30 days’ 


extension granted insured by company’s general agent. Reserve Loan Life Ins. Co. v. 
Compton. (Ark.) 


; «+ L397 
375(2)—-Generally, especially in view of statute providing for writing of insurance only 
through resident licensed agents, agent of foreign insurance company who has power to 
solicit and take applications, collect premiums, and countersign and deliver policies may 
bind his principal by oral contract of insurance, or may waive policy requirement of 
written consent of company to assignment of policy, and company is estopped from 
denying authority to make such waiver, especially when such _ consent is 
wholly due to acts of agent and not of insured. General agent of insurer who signed 
and delivered policies, received accident reports, accepted policies for cancellation, 
celed policies, and made premium refunds, had authority to waive provision 
automobile liability policy for change of ownership of automobile. Collard v. 
Automobile Ins. Co. (Ida.) 
375(2)—Under health and accident policy requiring change to be approved by insurer’s 
executive officer and indorsed on policy, soliciting agent held not authorized to waive 
provisions fixing time for payment a premiums or institution of suit on policy. 
Massachusetts Protective Ass’n, Inc. of Worcester, Mass., v. Turner. (Okla.) 
375(2)—Local agent of fire insurer, authorized to countersign policies, deliver them and _col- 
lect premiums, was authorized to collect premium after fire. Carolina Ins. Co. v. Chris- 
topher. (Tex.) ... 1119 
375(2)—In absence of proof of an authorization, an adjuster, while he may waive require- 
ments of proof of loss, has not real or apparent authority to waive a forfeiture for breach 
of warranty or condition subsequent and thereby reinstate fire policy. Independent 
adjuster without authority to waive provision in standard fire policy of New York could 
not estop insurer by his acts or statements in regard thereto, sundioubiects where there was 
no proof that insured in reliance upon what was said had been induced to put himself 
in a prejudicial position. Vinton v. Atlas Assur. Co., Limited. (Vt.) 
§ 376. EFFECT CF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Insurance company may waive any provision in policy for its protection by acts or 
conduct of its agents, within scope of their authority, and be estopped from availing 
itself of violation of terms of policy, notwithstanding clauses in policy that company 
shall not be bound by any such conduct or representations of its agents. Collard v. 
Universal Automobile Ins. Co. (Ida.) 
376(1) Though life policy provided that no payment to any person except in exchange for 
insurer's official seceian would be recognized, insurer by its agent who was in actual con- 
trol and management of policy involved could waive such provision, even though receipt 
for disputed premium ed not later been signed by proper official of insurer and delivered 
to insured. Sun Life Assur. Co. of Canada v. Wiley. (Ky.) 195 
376(1)—Where agent’s authority is specifically limited by terms of policy, he has no right or 
power to waive conditions and provisions of policy relating to forfeiture and continuance 
of insurance. Drennan v. Sun Indemnity Co. of New York. (N. Y.) 1154 
376(1)—In absence of fraud or collusion between insured and insurer’s agent, agent’s 
knowledge, when acting in scope of authority, of conditions existing at inception of 
policy, will be imputed to insurer, though policy contains contrary stipulation. Smith 
v. New York Life Ins. Co. (N. C.) ; .. $26 
(2). Conditions to which restrictions apply. 
376(2)—Life policy provision that no agent has power to waive any forfeiture or to bind 
insurer by any promise or to receive any representations or information is no limitation 
on any actual power or authority which agent may acquire after issuance of policy. 
Holmes vy. Atlanta Life Ins. Co. (Ga.) 191 
§ 377. KNOWLEDGE OR NOTICE OF FACT'S IN GENERAL. 
(1). Necessity of knowledge of breach. 
377(1)—Forfeiture of rights under insurance policy is not favored by law, especially 
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forfeiture is sought to be declared after contingency has arisen against which insurer 
undertook to insure, and facts upon which forfeiture is alleged to be based were within 
knowledge of insurer prior to happening of event giving rise to insurer’s liability under 
policy. Garvin v. Union Mut. Life Ins. Co. (Mo.) 
377(1)—If automobile liability insurer’s underwriter, with notice of ownership by another 
of part of trucks operated by prospect, issued to prospect policy containing provision 
inconsistent with such ownership, insurer could not avoid policy on ground of such pro- 
vision, where no fraud on prospect’s part was shown. Headley’s Express & Storage Co., 
Inc. v. Pennsylvania Indemnity Corporation. (Pa.) ; 
377(1)—Insurer can waive the invalidity of a contract by treating it as valid after acquiring 
knowledge of facts which would render contract invalid, but insurer need not on notice 
of some fact not constituting knowledge of falsity of the statements in which a policy is 
issued, inaugurate an investigation and exercise diligence to ascertain whether such 
representations were true. Most Worshipful Grand Lodge Free & Accepted Masons of 
Texas et al. v. Hayes et al. (Tex.) 
(2). What constitutes knowledge or notice in general. 
377(2)—Insurer was chargeable with notice of receipt of. premiums on second life policy 
issued to insured contrary to provision therein requiring special indorsement, and was 
accordingly estopped to set up defense of violation of that provision, where premiums 
on both policies were —— in same premium receipt book and accepted by insurer 
without objection. Wills Liberty Industrial Life Ins. Co. (Ala.) 
(3). Facts putting inane on inouiry. 
377(3)—Prospect’s letter to automobile liability insurer that name of owner of part of trucks 
operated by prospect was not to appear in policy and inviting inquiry in case matter 
was not clear held sufficient to impose duty of inquiry on insurer before issuing policy 
not bearing such cwner’s name and based on prospect's ownership of trucks. Headley’s 
Express & Storage Co., Inc. v. Pennsylvania Indemnity Corporation. (Pa.) 
377(3)--Insurer can waive the invalidity of a contract by treating it as valid after acquiring 
knowledge of facts which would render contract invalid, but insurer need not on notice 
of some fact not constituting knowledge of the falsity of the statements on which a policy 
is issued inaugurate an investigation and exercise diligence to ascertain whether such 
representations were true. Most oe Grand lodge Free & Accepted Masons of 
Texas et al. v. Hayes et al. (Tex.) 1266 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—Knowledge of insurance agent is knowledge of insurer, as regards liability of insurer 
on policy, the application for which contained statements which agent knew to be false. 
Insurance agent’s knowledge of false answers in application for insurance held not 
to estop insurer from denying truth of answers as defense in action on policy, where 
insured did not look at application, which had been prepared by agent without insured’s 
giving much attention to questions and answers, and insured had requested agent to 
sign application containing false answers.—Koin v. Mutual Ben. Health & Accident 
Ass’n. (Colo.) 
378(1)—-Agent’s knowledge of insured’s bankruptcy and existence of other insurance would be 
imputed to insurer, after issuance of second fire policy on property by insurer with loss 
payable to trustee in bankruptcy and mortgagee, which presented occasion for inquiry 
which would have disclosed all the facts. hai ones et al. v. County Fire Ins. Co. of 
Philadelphia. (Col.) 1093 
378(1)—-Insurance agent’s knowledge that life insured was ‘very nervous at time of appli- 
cation and on date policy was delivered waived such nervousness as ground for avoiding 
policy, in absence of fraud, where application did not limit agent’s authority and was 
not. attached to and made part of policy. Interstate Life & Accident Ins. Co. v. 
McMahon. (Ga.) piewwe ee 5 ata seus et ee 
8(1)--Insurers’ agent’s knowledge of kind, character, and value of property in insured’s 
place of business at time fire policies were issued held imputed to insurer. Young v. 
California Ins. Co. et al. (Tda.) noice , ‘o 1308 
378(1)—-Alleged deficiencies in statements of insured in application for accident insurance 
that he was employee of corporation and that his average weekly earnings were in excess 
of weekly indemnity applied for held not to justify denial of recovery on accident 
policy where they were supplied by full and explicit information given by insured to 
insurer’s agent. Phoenix Indemnity Co. of New York v. Smith. (Md.) 
378(1)-—-Insurer seeking to avoid liability under policy because of falsity of answers to 
questions in application is not bound by such false answers, where agent and insured 
both knew that answers were untrue and calculated to deceive, and that application was 
to be forwarded to insurer as basis of its action. Ruggirello v. Detroit Automobile Inter- 
Insurance Exchance ( Mich.) 
378(1)—Knowledge of insurance agent, when acting within scope of powers intrusted to 
him, that insured was suffering from diabetes at time of reinstatement of life policy 
held imputable to insurer, in absence of fraud or collusion between insured and agent. 
Colson v. State Mut. Life Assur. Co. of Worcester, Mass. (N. C.) 
78(1)—If evidence sustaining finding that insurer’s agent at time of accepting assessment 
upon benefit certificate knew that insured was sick was competent, good health pro- 
vision of certificate would thereby be waived, and insurer would be estopped to_rely 
upon alleged breach of provision as defense. National Aid Life Ass’n v. Murphy. (T’ex.) 
378(1)—Provisions of fire policies on church property declaring policy void unless insured 
was sole and unconditional owner held waived by insurer, where insurance agent had 
inspected church property, found church authorities in possession, and was advised by 
such authorities that insured had no title and that what title he had arose from his 


purchase at sheriff’s sale on execution issued on ae court judgment against church. 
American Ins. Co. v. Edwards. (Tex.) eae 
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378(1)—If insurer’s agent lives in vicinity of insured’s property and is familiar therewith, 
insurer will be charged with knowledge of facts readily ascertainable. Carolina Ins. Co. 
v. Christopher. cathe 
378(1)—Knowledge 
Where agent placing standard fire policy of New York did not know where public fire 
hydrant was situated, or its distance from building, insurer held not estopped to claim 
breach of policy because public fire hydrant was not located within distance specitied in 
policy. Vinton v. Atlas Assur. Co., Limited. (Vt.) 7 
378(1)—Proof that insurance agent was informed of sale of homestead to insured by 
insured’s parents held not to establish waiver by insurer of fire policy provision requir- 
ing unconditional ownership, where in fact no title was transferred due to absence of 
written contract. Bartz v. Eagle Point Mut. Fire Ins. Co. of Chippewa County. 
( Wis.) 
(2). Who is agent of insurer. 
378(2)-—Insurer’s soliciting agent having no authority to issue policy or change or waive its 
terms, who undertakes to procure transfer of policy, is insured’s agent, and insurer is not 
bound by any knowledge he may have of change of title of insured property until it has 
notice thereof. Krug Park Amusement Co. et al. v. New York Underwriters’ Ins. Co. 
(Neb.) ; Ss aie owe Are ta ate ae a LS ; ; 1104 
(3). Nature of agency and authority of agent. 
3)—Knowledge of insurer’s agent authorized only to solicit insurance, deliver policies, 
and collect premiums that application for reinstatement, which was required by policy 
to be made by insured, was made by insured’s father and that insured was not in 
good health, as represented in application held not binding on insurer where policy 
provided that no agent could modify contract or waive any of insurer’s rights or 
requirements. New York Life Ins. Co. v. Crumpton. (Ala.) ce ie ; 
:78(3)—Where insurance agent issued second fire policy, without informing insurer of 
existence of insurance in another company, and was acting without adverse personal inter- 
est, insurer held estopped to deny liability on ground that existence of other policy was 
not indorsed on policies, though agent was also acting as insured’s attorney in bankruptcy 
proceeding. Weghorst et al. v. County Fire Ins. Co. of Philadelphia. (Col.) 1093 
378(3)—Insurer held not chargeable with notice to soliciting agent that insured carried two 
life policies contrary to policy provision prohibiting issuance of second policy without 
special indorsement, where agent’s authority was limited to writing and taking applica- 
tions. Wills v. Liberty Industrial Life Ins. Co. (La.) ............ raat & ae 
3781 3)—Insurance agent’s action in taking application for industrial policy after insured told 
him of stomach trouble held not to waive policy provision requiring insured to be of 
sound health on date policy was issued, when insured died of cancer existent when policy 
was issued. Farage v. John Hancock Mut. Life Ins. Co. (Mo.) 
(3)——Where medical examiner’s authority is limited to making physical examination of 
ipplicant, reporting findings, and filling in applicant’s answers in application, examiner’s 
knowledge of applicant’s health previously acquired in treating him as patient held not 
notice to or binding on insurer. Thomas v. New York Life Ins. Co. (N. D.) 
3)—Under fire policy providing that policy should be void if insured had other fire 
insurance, insurer held estopped to set up violation of condition of policy, where agent 
who was also director of insurer knew when insured’s application was presented to and 
iccepted by insurer’s board of directors at meeting attended by agent that insured had 
other fire insurance on property, especially where application written by agent was not 
signed by insured. Logar v. Main, Beaver & Black Creek Mut. Fire and Lightning 
Ins. Co. (Pa.) 
378(3)—Insurance company is bound by the knowledge imparted to its soliciting agent by 
the applicant. Lamar Life Ins. Co. v. Culp. (Tenn.) .......... ’ tae a 
§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
(1). In_ general. 
379(1)—Where applicant signs insurance application in blank and authorizes insurance agent 
to fill out application from information given him, false answers inserted in application, 
attached to and made part of policy issued, are binding on applicant, unless inserted 
by misleading device or artifice prepared by agent, since one who can must read, and 
is bound by writing signed by himself unless his signature was secured through fraud. 
National Accident & Health Ins. Co. v. Davis. (Ga.) 
(2). Statement as to title. 
2)—Where insurer’s soliciting agent, knowing that part of trucks operated by prospect 
were owned by another, informed prospect that ownership of trucks was immaterial and 
prospect wrote automobile liability insurer that name of other owner was not to appear 
in policy, insurer issued policy, as well as renewal policy and rest of trucks were after 
wards transferred to other owner without notice to insurer, which had issued policies 
based on insured’s ownership and providing that change of ownership without indorse- 
ment of insurer’s consent should avoid policies, insurer held liable on policy for judg- 
ment and costs recovered against insured on account of operation of truck listed in 
policy in action which insurer had refused to defend. Where prospect had no notice of 
iny restrictions on soliciting agent’s authority to receive information on which auto 
mobile liability policy was to be based, and informed agent that part of trucks 
operated by prospect were owned by another, prospect held entitled to assume that 
agent would make full disclosure to insurer, which was chargeable with any failure of 
igent to do so. Where automobile liability insurer’s soliciting agent was informed by 
prospect without knowledge of restrictions of agent’s authority, that part of trucks 
»perated by prospect were owned by another, agent’s knowledge was knowledge of 
insurer, which was barred from setting up provision in policy inconsistent with such 
knowledge. Where soliciting agent of automobile liability insurer informed prospect that 


1447 





The Insurance Law Journal, Vol. 85 


ownership of trucks was immaterial and knew before policy was issued that part of 
trucks operated were owned by another, and insurer treated ownership as immaterial, 
subsequent transfer of rest of the trucks to such other owner and continued operation 
of them by insured without notice held not to avoid policy, though policy was based 
on insured’s ownership of trucks and contained provision that change in ownership with 
out indorsement of insurer’s consent would avoid policy. Headley’s Express & Storage 
Co., Inc., v. Pennsylvania Indemnity Corporation. (Pa.) 
(4). Life and accident insurance. 

379(4)—Insured held not barred from recovering on health and accident policy by false 
answers as to former illnesses in application, where insured was illiterate and told insurer’s 
agent pertinent facts concerning former illnesses through interpreter, and agent wrote out 
false answers which appeared in application, and did not read answers to insured or 
interpreter, since insured had right to assume that agent would submit correct informa- 
tion and that insurer issued policy with full knowledge of information disclosed to agent. 
Federal Life Ins. Co. v. Kras. (Col.) 

379(4)—Where insurer’s agent incorrectly records answers in application for life policy as 
to matters material to risk after being informed as to true facts by applicant, agent’s 
actual knowledge will be imputed to insurer, estopping it from asserting invalidity 
of policy because of incorrect statements. Applicant for life policy correctly answering 
questions propounded by soliciting agent is under no duty to afterwards examine appli- 
cation na policy to ascertain on what representations policy purports to have teen 
issued. John Hancock Mutual Life Ins. Co. v. Yates. (Ga.) 

379 nee life insurer’s agent falsely answers questions in EET for life policy 
without applicant’s having made any statement in connection therewith or knowing 
manner in which questions were answered, insured will be estopped to claim that such 
representations were false. Scott v. New England Mutual Life Ins. Co. (Nebr.) 
(4)—-Life insurance company held chargeable with its medical examiner’s knowledge 
insured’s physical condition, but not estopped thereby to set up fraud in procuring life 
insurance policies by false statement in application that insured did not have tuber 
culosis, in view of improbability that further inquiries of insured by such examiner 
would have elicited true facts. Life insurance company held not estopped to set up 
insured’s fraud in procuring life insurance policies by falsely stating in application that 
he did not have tuberculosis because of its failure to look up available records of 
insured’s sputum tests. in view of statement in application that insured had not had 
doctor for five years. Pellon et al. v. Connecticut General Life Ins. Co. (Vt.) 

(5). Good faith of insured. 
5)—Where evidence shows that policy was issued in consequence of dereliction of insur 
er’s soliciting agent. without connivance of the insured, such dereliction cannot be set up 
by insurer as a defense to suit on policy. Commercial Casualty Ins. Co. v. Hudgens. 
(Ala.) 
5)—Insurance agent’s fraudulent insertion, without insured’s knowledge, of false 
answers in application attached to and made part of health policy, which application 
contained statement that insured, who signed application, agreed that insurer was not 
bound by any knowledge of or statements made by or to any agent unless written on 
application, did not constitute notice estopping insurer to rely on falsity of answers but 
insured was estopped, by receipt of and reliance on policy, from pleading or proving 
fraud of agent. National Accident & Health Ins. Co. v. Davis. (Ga.) 
379(5)—Insured, unable to real English, in which soliciting agent wrote answers to questions 
in application for life insurance policy, held not bound thereby because of his failure 
to request his wife or brother to examine document before signing it, in view of 
testimony that they read language very imperfecfly, if at all, and could not understand 
lengthy or unusual words. Fernandez v. Mutual Life Ins. Co. of Baltimore. (Md.).. 


379(5)—-Insurer cannot avoid liability under policy because of falsity of answers to ques 
tions in application, where insured truthfully answered questions but agent filled in false 
answers without fraud of insured, or existence of circumstances from which constructive 
knowledge of such falsity could he imputed to insured. Where insurer seeks to avoid 
liability under policy because of falsity of answers to questions in application, insured 
will be charged with knowledge of contents of application which is attached to policy, 
even though insured did not read application and was unaware of false statements con 
tained therein, unless insured was misled by insurer or his agent. Alleged falsity of 
answers in application for automobile fire policy that cost of automobile to insured was 
$2,500, while actually automobile had cost only $1,800 held not to avoid policy where 
insured had stated to agent that automobile cost $1,800, but that it would have cost 
from $2,300 to $2,500 if it had been purchased on time. Ruggirello v. Detroit Automo- 
bile Inter-Insurance Exchange. (Mich.) 


$79(5)—If in insured’s application for reinstatement of lapsed life policy insurer’s agent 
inserted with insured’s knowledge and consent false answers as to insured’s health and 
medical treatment agent’s knowledge as to true facts cannot be imputed to insurer so 
as to estop it from denying validity of reinstatement. Prudential Ins. Co. v. Milonas. 
CN. J.) 

379(5)—Where, by annexation to life policy of application upon which policy is based, insured 
obtains knowledge of and opportunity to examine representations contained in application, 
misrepresentation of material facts within knowledge of insured may avoid policy, not- 
withstanding insurer’s agent had knowledge of truth and insured did not intend to deceive 
insurer. Axelroad v. Metropolitan Life Ins. Co. (N. Y.) ... : 1000 

§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT 

380—Knowledge of insurer’s agent concerning insured’s diabetic condition which was 
misrepresented in application for life policy held not imputed to insurer so as to avoid 
defense of misrepresentations in action for disability benefits under life policy, where 
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evidence indicated that insured and agent had colluded together to ) defeaud insurer. 
Paulson et al. v. Montana Life Ins. Co. (Wash. ; 


381. FORM AND REQUISITES OF EXPRESS WAIVER. 
383. ORAL WAIVER 

Where _ conditional buyer and seller of automobile went to general agent of insurer 
to transfer automobile liability policy, explaining that sale would be completed on follow 
ing Monday, and agent told them to bring in policy when deal was completed and that 
policy would be in force in interval, insurer waived provision avoiding policy for change 


of ownership, and policy was continued in force under changed conditions. Collard vy. 
Universal Automobile Ins. Co. (Ida.) 


§ 386. WAIVER OF PROVISIONS OF POLICY AS TO MODE OF WAIVER. 

386—Provision in fire policy that no waiver of any term of policy should be valid unless in 
writing and attached to policy may be waived. Vinton v. Atlas Assur. Co., Limited. (Vt.) 

§ 388. IMPLIED WAIVER IN GENERAL. 

(1). In general. 

388(1)--In absence of evidence that insured was led to believe that insurance policy would 
cover disability resulting from disease that had manifested itself prior to issuance of 
policy and terms of policy specifically provided otherwise, insurer held not to have 
waived provision of policy excluding liability and was not estopped from denying liability. 
Atlas Life Ins. Co. v. Zellner. (Okla.) 1247 

(3). Acts and conduct of insurer or agents in general, 

388(3)—-Insurer’s letter to insured stating that claim for total and permanent disability bene- 
fits had been given consideration and that information insurer had did not show that 
insured was totally and permanently disabled when policy was canceled held not to war- 
rant recovery on group life certificate, on theory of waiver, where relation of insured and 
insurer terminated when insured left his employment, destroying basis for primary liability, 
and letter asserted cancellation of policy prior to filing of proof. Protective Life Ins. 
Co. v. Cole. (Ala.) 
3)—-When insured had been misled into thinkin; that nothing further will be required 
of him, and has on that account failed to take further steps which he might have taken. 
insurer cannot take advantage of such failure induced by it or its authorized agent act 
ing for it. for purpose of defeating its liability under policy. Failure of insurer 
respond to communications by insure’ and failure of adjuster to call upon insured as 
promised, with reference to claim. should warn msured to do everything required by 
policy to make claim effectual, and cannot be said to have justified him in assuming that 
loss would be paid without compliance with conditions. Miller v. Mutual Fire & Tornado 
Ass'n of Cedar Rapids. (lowa) 

388(3)-——Foundation of doctrine of “waiver’’ by insurer of provision in health and accident 
policy for its benefit is that insurer has by its conduct induced the insured to believe 
that the insurance would not be affected Ly a variation from the strict letter and rigid 
requirements of the policy. National Life & Accident Ins. Co. v. Ransdell. (Ky.) 

388(3)—Insurer’s correspondence with assignees of life policy after default in payment of 
premium, in which insurer requested acknowledgment of assignment by assignor, held 
not waiver of premium, where letter advised assignees that policy had lapsed. Erickson 
et al. v. Equitable Life Assur. Soc. of United States. (Minn.) s 

388(3)—Oral agreement of insurer’s agent, when notified of insured’s change ‘of interest, 
that “he would take care of the matter’ and mail insured the “necessary certificate,” 
held not to establish waiver or estoppel of insurer as to fire policy clause making 
policy void in case of change of insured’s interest, unless otherwise provided by agree- 
ment in writing. Mapu v. Agricultural Ins. Co. et al. (N. Y.) ; ; 

388(3)—-Insurer held estopped from claiming that life policies lapsed through failure of insured 
to execute change in mode of premium payment before expiration of grace period, where 
delay resulted from insurer’s demand that insured’s signature to document authorizing 
change he witnessed and acknowledged and these formalities were not required by policies. 
Divita v. New York Life Ins. Co. (N. Y.) 1008 

38813) -Tender by life insurer—after knowledge of assignment. of amount of premiums paid 
hy assignee held waiver of forfeiture under provision that policy would become void by 
assignment. Vallario v. Prudential Ins. Co. of America. (N. ¥) 1239 

388(3)—-Insurer, having denied liability to insured under group policy before expiration of 
three months’ period after receipt of insurer of proof of total disability, waived provision 
of policy that right to recover did not accrue until expiration of such period. Baldwin v. 
Metropolitan Life Ins. Co. (S. C.) 1030 


388(3)—Cotton crop insurers which, after demanding production of records of grading and 
classing, failed to call attention to omitted records or to repeated request for inspection 
thereof, or to claim of forfeiture, waived insured’s breach of warranty to produce rec- 


ords. National Union Fire Ins. Co. of Pitchers, Pa. v. Canteen Cotton om 
Corporation. (U. S.) 


(4). Custom and course of dealing as to payment of premiums. 
388(4)—Policy cannot be forfeited because premiums were past- due at insured’s death, where 
it is reasonable to suppose that such premiums would have been accepted, had insured 


lived, in accordance with insurer’s custom of receiving past-due premiums without 
objection. National Life & Accident Ins. Co. v. Lain. (Ga.) 


388(4)—Insurer who by custom of receiving past-due premiums or assessments when he could 
have insisted upon forfeiture has induced insured to believe that premiums or assessments 
will be received within reasonable time after maturity cannot subsequently claim _for- 
feiture for failure to pay premium or assessment on due date where payment is tendered 
within reasonable time. Sovereign Camp, W. O. W. v. Milton. (Ga.) 

388(4)—-Where insurer’s agent led insured to believe that November premium on life policy 
was paid by loan heing made on policy and insurer treated policy in force until long after 
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insured’s death, insurer held estopped from declaring that policy lapsed before insured’s 
death. Everett v. Metropolitan Life Ins. Co. (Neb.) ; 5 Faso 
(5). Guaranty and indemnity insurance. 
388(5)—Defense by insurer of personal injury action against insured held admission by 
insurer that injury was within terms of indemnity policy and waiver of all defenses. 
Western Casualty & Surety Co. v. Independent Ice Co. (Ark.) Bis . 
388(5)—Insurer under physician’s indemnity policy which failed, in asking for continuance 
of malpractice suit against insured, to state that reason for insured’s inability to 
attend trial was his financial inability to make trip from Texas at his own expense, 
held estopped to assert as defense that insured’s nonattendance constituted breach of 
condition subsequent in his application. Medical Protective Co. v. Light. (Ohio) 
388(5)—Insurer when it assumes complete and exclusive control over defense of case, 
without making any reservation of its rights, is deemed to have estopped itself from 
setting up defense of noncoverage. Underwriter may conduct litigation for insured 
without prejudice to underwriter’s right to maintain that claims sued on are not cov- 
ered by policy, and, when it does so, no rights are waived. Atlantic Lighterage Cor- 
poration v. Continental Ins. Co. of City of New York. (U. S.) Pe 
388(5)—-Automobile liability insurer, which, with knowledge that motorcycle covered by policy 
had been replaced by another before date of accident, retained full premium, issued change 
of car indorsement, and defended injured person’s action against insured to final judg- 
ment in favor of injured person, held estopped thereafter to deny liability on ground that 
motorcycle involved was not covered by policy at time of accident. Claverie v. American 
Casualty Co. of Reading, Pa. (U. S.) : Pree 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(2). Conditions as to title. 
389(2)—Insurer who writes fire policy with full knowledge of condition of title cannot 
invoke processes of court to determine ultimate validity of title in order to escape 
liability. In action on fire policies issued on county court judgment against church that 
insurer had knowledge of condition of purchaser’s title did not estop insurer from 
contesting purchaser’s insurable interest. American Ins. Co. v. Edwards. (Tex.). 
(9). Life and accident insurance 
389(9)—Statute governing defenses open to insurer held inapplicable, where record did not 
disclose whether medical examination was made before issuance of policy, and where 
testimony barring recovery thereon was given by insured’s own witness. Woodul v. 
Reliance Industrial Life Ins. Co. (La.) OO RT a ne 
389(9)—In action by insured’s heirs for sick benefits under life policy, evidence that at 
time policy was applied for insured was afflicted with diseases held inadmissible where 
policy was issued without medical examination and application was not attached to 
policy. Hill et al. v. Universal Life Ins. Co. of Memphis, Tenn. (La.) 
389(9)——Where insured died from disease expressly excluded in life policy, act providing 
that company issuing insurance without giving medical examination to insured waives right 
to claim forfeiture for misrepresentation held inapplicable where defense was not a claim 
of misrepresentation but that death was due to a cause not covered by policy. Tado v. 
First National Life Ins. Co. (Ta.) ; . 
§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 
5 POLICY. 
390--Insurer held not estopped to set up insured’s fraud in procuring accident policy where 
insurer’s soliciting agent failed to write insured’s answers as given in application and 
insured later took policy back to agent and had answers corrected, since insurer was not 
under duty to cancel policy when notified of fraud. Commercial Casualty Ins. Co. v. 
Hudgens. (Ala.) ct 
390-—-Insurance company may clect, through agent, to continue insurance with new owner, 
although policy provides it should be void for change of ownership. Collard v. Uni- 
versal Automobile Ins. Co. (Ida.) 
390--An insurer having knowledge of grounds whici would work a forfeiture or permit insurer 
to evade liability on health and accident policy must, within a reasonable time assert 
ae eee or be thereafter estopped. National Life & Accident Ins. Co. v. Ransdell. 
{ y. 
390—-Equivocal position of insurer when called upon to pay loss, in asserting policy fo-feited 
because of default in payment of interest on loan up-n policy, while having t-eated 
policy in force so long as insured lived and_ possibility existed of procuring additional 
payment of interest on loan, is not favered. Garvin v. Union Mut. Life Ins. Co. (Mo.) 
390—Insurance company, which, after notice to its agent who issued policy that building 
insured was abandoned for school purposes, failed to cancel policy or take other action 
until after fire loss, waived policy provision_for avoidance of policy if building was 
abandoned for school purposes. Atlas Assur. Co. of London vy. Fairchild. (Okia.) 
In action on fire policy, where insured and husband conveyed property to person who 
held as trustee for insured’s benefit and policy had been assigned to trustee, that insured, 
when she applied for assignment of policy to trustee, misrepresented trustee owned prop- 
erty held no defense, where insurer failed, within reasonable time after learning of 
misrepresentation, to give notice that it would not be bound by policy because of such 
misrepresentation. British General Fire Ins. Co., Limited v. Ripy et al. (Texas) 


997 


1136 


12390 


888 


1299 


$ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 


MENTS. 


(1). In general. 
392(1)-—-That insurer, which issued policies in favor of partnership on life of deceased part- 
ner, accepted premiums after receiving unfavorable report from a retail credit company 
held not to show waiver of actual fraud and lack of insurable interest which would bar 
insurer from maintaining suit for cancellation of policies, where partners did not know 
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that insurer had learned of the fraud, and especially where insurer had also received 
a favorable report from_other mercantile agency based on an interview with active part- 
ner. Sun Life Assur. Co. of Canada v. Allen et al. (Mich.) ‘ 
392(1)—Insurer, having permitted insured to pay premiums long after they were due, could 
not refuse to accept premiums tendered by insured on ground they were past due. Hart 
v. Missouri State Life Ins. Co. (Mo.) oa ; Sa pl decate ; 
392(1)—Insurer on accepting premium unconditionally after expiration of grace period waives 
lapse of life policy, but may insist on lapse if premium payment is returned to insured or 
held for insured pending possible reinstatement of policy. Divita v. New York Life Ins. Co. 


(N. Y.) .. 1008 


392(1)—Insurer held not to have waived right to compliance with conditions precedent to 
revival of life policy by accepting payment of premium, where policy also required 
evidence of insurability and that insured was living and in sound health. Mitchell v. 
Alta Life Ins. Co. (Pa.) aa aie eink oe hat eat cee ek ane ee oe com 
392(1)—Where imbecile’s sister applied for industrial life policy, signed application with 
imbecile’s name and took physical examination, insurer could adopt sister’s acts as 
those of imbecile, giving beneficiary right to recover on policy for imbecile’s death by 
accepting premiums after insurer knew or should have known that it was intended to 
insure imbecile. Ludwinska v. John Hancock Mutual Life Ins. Co. (Pa.) es 
392(1)—Insured’s payment of premium to insurer’s agent after fire, after agent had bee 
informed that insured’s books and records were burned with building and when insured 
had offered to pay premium several times before, where agent informed insured that pay- 
ment of premium would keep policy in force, constituted waiver of breach of iron safe 


63 


538 


and record warranty clause. Carolina Ins. Co. vy. Christopher. (Tex.) 1119 


(6). Demand and acceptance after loss. 

392(6)—Retention of premium on industrial life policy for more than six months prevented 
return thereof, on ground of conditional acceptance, after action on policy by beneficiary. 
Mitchell v. Washington Fidelity Nat. Ins. Co. (Mo.) 

392(6)—Acceptance of past due premiums after fire, and continuance of policies in force as 
to some of insured items that had not been burned with knowledge that, before fire, 
suit to foreclose mortgage had been instituted, held waiver of provisions in policies that 
policies should be void if before fire occurred insured should obtain information that 
mortgage proceedings had been commenced. A&tna Ins. Co. et al. v. C. I. T. Corpora- 
tion et al. (U. S.) ; : ok Wo aoe 

(11). Offer to return. 

392(11)—Insurer on accepting premium unconditionally after expiration of grace period waives 
lapse of life policy, but may insist on lapse if premium payment is returned to insured or 
held for insured ending possible reinstatement of policy. Divita v. New York Life Ins. 
Co .  ¥.) ; 

392(11)—Insurer’s acceptance of lump sum premium on life policy after acquiring knowl- 
edge of misrepresentations held as matter of law not to establish waiver of estoppel 
of insurer to assert misrepresentations as defense in action for disability benefits, where 
policy, aside from disability and double insurance features, has become incontestable, 
and insurer, in course of negotiations for surrender and reissue of policy, tendered 
return of portion of premium chargeable to disability and double insurance features. 
Paulson et al. v. Montana Life Ins. Co. (Wash.) 

$ 393. CONSENT TO ASSIGNMENT OF POLICY. 

393—-Consent of insurer’s agent to insured’s assignment after fire of interest in amount to be 
realized on policy was recognition of validity of policy and affirmative representation that 
insurer intended to settle for loss, constituting waiver of iron safe and record warranty 
clause in fire policy. Carolina Ins. Co. v. Christopher. (Tex.) 

393—Insurer, before assigning fire policy to purchaser of insured premises, held under no 
obligation to inquire as to tenant’s observance of provisions concerning storage of 
gasoline, and only actual knowledge of subsequent violation thereof could estop insurer 
from relying on such violations as avoiding policy. Merrill v. Westchester Fire Ins. 
Co. of New York et al. (U. S.) Ce oh ia x ; 

§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

395—Insurer failing to set up condition precedent contained in health and accident policy sued 
on, and failing to allege breach by insured, waived defense based on insured’s claimed 
breach of condition precedent. Where amended petition in action on health and accident 
policy alleged that all conditions of policy relative to notice of sickness had been given, 
insurer, by merely answering that terms of policy had not been complied with to entitle 
plaintiff to recover, waived its right to set up want of notice of illness as defense. David- 
son v. First American Ins. Co. (Neb.) 

395—Insurer held estopped to rely upon alleged breach of health provision of benefit cer- 
tificate, where, with full knowledge of all material facts, insurer denied liability upon 
grounds other than breach of good health provision and failed to rely upon provision 
until long after suit was filed. When one specific ground of forfeiture is urged against 
policy and validity thereof denied on that ground alone, all other grounds are waived. 
National Aid Life Ass’n v. Murphy. (Tex.). , ‘ as 


$ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(1). In general. ’ 
396(1)—Where letter, denying liability under disability clause of group life policy on 
ground that due proof of loss had not been furnished during continuance of policy, 
reserved right to use any other defense to which insurer might be entitled, there was 
no waiver of other defenses. Burchfield v. Atma Life Ins. Co. (Ala.) ne ; 
396(1)—Where insurer requires furnishing of proofs of death at some trouble and expense, 
it is estopped to insist on forfeiture, unless ground of forfeiture is unknown to insurer 
at time. Insurer could not rely upon agent’s ignorance that forfeiture of policy had 
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been effected at msurer’s home office to offset waiver of forfeiture allegedly produced 
because agent required beneficiary to make proofs of death, since act. of agent in charge 
of insurer’s business in connection with making of proofs of death of insured and als 
with loan involved and payment of interest thereon by insured. was act of insurer. 
Garvin v. Union Mut. Life Ins. Co. (Mo.) ‘ a3 soars 

396(1)—-Where insurer’s agent advised insured to get duplicate invoices, and, as far as 
possible, get copies of and substitute all his accounts, purchases, sales, and transactions 
and such data would be sufficient on which to base settlement of fire claim, and insured 
made several trips at considerable expense and secured required data, insurer waived iron 
safe and record warranty clause in fire policy. Carolina Ins. Co. v. Christopher. (Tex.) 

(2). Examination of insured. 

396(2)—-Fire insurer’s examination of insured under oath after fire and after notice to insurer 
that insured had breached iron safe and record warranty clause constituted waiver of 
such clause. Carolina Ins. Co. v. Christopher. (Tex.) 

§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

?797—-Action of adjuster, after loss under automobile fire policy, in entering into negotiations 
with insured and in determining amount of loss which was rejected, constituted waiver 
of provision, rendering policy void for violaticn of encumbrance clause. Sedlachek et al. 
v. Home Ins. Co. (Kan.) 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—When policy contains incontestable clause, insurer must take legal action to cancel such 
policy within prescribed period in order to effect rescission or cancellation, in absence of 
clear and unambiguous rescission. Insurer who failed to contest policy containing 2-year 
incontestable clause because of alleged fraud within two years could not thereafter 
assert such fraud. Reserve Loan Life Ins. Co. v. Compton. (Ark.)... 7 

400—Defense in action on life policy, based on provision making policy void if earlier policy 
had been issued by same insurer on insured’s life, held barred by incontestable clause 
Wills v. Liberty Industrial Life Ins. Co. (La.) : 

400—Incontestable clause of life policy applies though there was 
of insurable interest. Sun Life Assur. Co. of Canada v. Allen et al. (Mich.) 

400—-Incontestable provision in policy cannot be used as a means of rewriting the contract 
by striking out other valid and unambiguous provisions governing the ultimate amount 
payable under the policy. Provision in policy for adjustment of amount payable accord 
ing to true age of insured held not invalid as providing for ‘contest’ of policy withir 
meaning of incontestable clause so as to be barred thereby. Messina et al. v. New York 
Life Ins. Co. (Miss. ) sis ‘ 

400—Defense of fraud by false representations as to insured’s health in application for life 
insurance policy, containing clause declaring it incontestable after 2 years except for 
fraud, misrepresentation of age, or nonpayment of premium, remained open to insurer 
in action thereon, notwithstanding such clause and insured’s payment of premium for 
over 2% years. Fernandez v. Mutual Life Ins. Co. of Baltimore. (Mo.) 

400—Provision in industrial life policy, that, regardless of what insurer should do by way of 
acceptance and retention of overdue premiums, no waiver should exist held invalid, since 
waiver must be determined according to law. Mitchell v. Washington Fidelity Nat. Ins. 
Co. (Mo.) 

400—-Life policies providing for disability benefits and containing incontestability clause could 
not be rescinded by insurer, notwithstanding insured’s fraud in concealing tubercular 
condition. Provision making life policies incontestable after one year except for non- 
payment of premiums held. in effect, stipulation that insurer waived fraud or other 
source of invalidity or forfeiture. but did not preclude insurer from avoiding liability 
for disability benefits on ground that disabling disease originated before policies became 
effective and was therefore excluded by terms thereof. Apter v. Home Life Ins. Co. 
of New York. (N. Y.) 

400—Incontestable clause in life ploicy bars defense based on fraud in making of contrac 
Divita v. New York Life Ins. Co. (N. Y.) ‘ 

400—Policy and incontestable clause therein has no effect unless some one capable of 
contracting within insurance law has contracted, and until parties kave been identified 
and their minds have met on question of whom they are respectively dealing with, 
questions as to fraud and as to whether defense based thereon is precluded by 
incontestable clause do not arise. Where imbecile’s sister applied for industrial life 
policy, signed application with imbecile’s name, and took physical examination no con- 
tractual relation between imbecile and insurer arose, and subsequent events could not 
create such contractual relation, although policy contained incontestable clause and 
period of contestability expired, unless insurer, with knowledge of situation, adopted 
sister’s acts as those of imbecile. Insurer’s receipt of premiums on _ industrial life 
policy for two years would not preclude insurer from denying existence of policy, despite 
two-year incontestable clause, where application was made by imbecile’s sister and 
signed by imbecile’s name, and sister took physical examination and policy was issued 
in name of imbecile, unless insurer knew or should have known that it was intended 
to insure imbecile. Ludwinska v. John Hancock Mutual Life Ins. Co. (Pa.) 
—Insured’s death does not affect running of contestable period fixed by life insurance 
policy. When insured dies within contestable period fixed by life insurance policy, on 
which no action is instituted within such period, insurer must contest policy by court 
proceedings before expiration of such period to terminate running thereof. Defense of 
fraua and misrepresentation in application for life insurance policy sued on is unavail- 
able to insurer after expiration ot contestable period fixed thereby or payment of two 
premiums. Incontestable clause in life insurance policy, procured on application of 
beneficiary without insurable interest in insured’s life, does not preclude insurer from 
contesting policy for want of insurable interest. Defense that life insurance policy 
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sued on was procured by beneficiary with predetermined intent to murder insured is 
not precluded = incontestable clause. Henderson v. Life Ins. Co. of Virginia. (S. C.) 
Insurer held not precluded from contending that insured became totally and permanently 
disabled prior to issuance of certificate under group policy, because of incontestable clause 
in policy, where insurer did not seek to rescind policy or to defeat recovery by reason of 
fraud, misrepresentation, or warranty on part of insured at time of issuance of certificate, 
but insisted that policy did not cover disability except such as occurred while policy was 
in force and while insured was employed by group policyholder. Smithpeters v. Prudential 
Ins. Co. of America. (Tenn.) ai a eeu 

400—Incontestability clause precluded, after lapse of period of contestability, defense of fraud 
to action on life policy notwithstanding insurer’s agent participated in fraud. Kansas 
Life Ins. Co. v. First Bank of Truscott. (Tex.).... 76 

400—Incontestability clause in life policy held to prec 
standing insured died before expiration of period of contestability, where insurer 

made no contest of its liability until after expiration of period of contestability. Kan- 

sas Life Ins. Co. v. First Bank of Truscott. (Tex.) 

Provision in life policy that, if such policy lapsed for nonpayment of 
revived, no claim, cause of which originated within five weeks after last reinstatement, 
could accrue under policy, held not affected by previous clause providing that policy was 
incontestable after two years from date of issuance, except for nonpayment of premiums, 
since provision did not enter into original validity of contract, but defeated right to recover 
under certain circumstances. Texas Prudential Ins. Co. vy. Wiley (Tex.) 1050 
XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE. 


$ 402. MARINE RISKS IN GENERAI.. 

402—Word “clause” in contract or other legal document. such as insurance policy means 
single paragraph or subdivision of one of subdivisions of document, and, where sub 
division of marine policy covering collision and tower’s liability was concluded by sentence 
providing that “this clause’ referred to everything contained in clause or 
covering collision and tower’s liability. Marine 
insured’s payment to any person for liability 
collides with another vessel, ete., it 
tug’s legal liability for anv collision, 


1039 


400 premiums and was 


subdivision 
policy obligating insurer to repay 
arising when insured’s tue or her tow 
being further agreed that policy should also cover 
grounding, stranding, or loss or damage occurring 
to tow, held to cover tug’s liability to cargo owner for proceeding through heavy seas, 
“ausing towed barges owned by insured to pound, leak, and sink, as against contention 
that tower’s liability coverage included only damages paid to owner of tow. Within 
marine policy obligating insurer to repay insured’s payment for liability arising when 
insured’s tug or her tow collides with another vessel, ete.. and to pay proportion of 
costs where tug’s liability has been contested, it being further agreed that policy should 
cover tug’s liability for loss or damage occurring to tow, “subject to all terms and con- 
ditions of this clause,” quoted phrase held merely to cover insurer’s promise to pay 
fees expended for legal services in defending suit wherein insured’s liability was i 
lished. Bee Line Transp. Co. v. Connecticut Fire Ins. Co. of Hartford. (U. S.) 
§ 411. COLLISION AND LIABILITY THEREFOR. 
411—Under indemnity policy excepting liability for claims arising out of towage of other 
vessel unless such towage was to assist such other vessel in distress to port or place 
of safety, insurer held not liable for injuries sustained on barge oak by insured 
vessel, by passenger who was not passenger or member of crew of insured vessel. 
Rider, excluding liability for claims respecting tower’s liability under policy excepting 
liability for personal injury claims arising from insured tug’s towage of another vessel 
unless it was to assist vessel in distress, did not introduce broader exemption, but added 
restriction not affecting insurer’s obligation under policy. Indemnity insurer, on 
request of which insured tug owner referred pleading in personal injury suit against 
insured to attorneys suggested by insurer before latter’s disclaimer of liability under 
policy, held not liable for attorneys’ fees which insured paid out pursuant to settle- 
ment which occurred over a year after insurer disclaimed liability. Atlantic Lighterage 
Corporation v. Continental Ins. Co. of City of New York. (U. S.) ‘ 
(B) INSURANCE OF PROPERTY AND TITLES. 
§ 418. LIMITATIONS OF RISK AS TO PLACE. 


§ 419. - SITUATION OF PROPERTY INSURED. 

419—In action on theft policy covering goods shipped to insured while in carriers’ custody 
from time of leaving shipper’s warehouse until safely delivered into insured’s warehouse, 
including merchandise awaiting unloading at destination, insured held to have taken 
delivery outside its own premises, thereby terminating risk where goods reached insured’s 
establishment shortly before Saturday noon, which was closing time, and accordingly were 
not received into premises, but were transferred on street from final carrier’s truck into 
truck of public truckman and warehouseman who had done insured’s local trucking and were 
stolen from public garage in which truck was left. M. J. Federman Co., Inc. v. American 
Ins. Co. (N. Y.) 


: nee .1147 
419—Insured could not recover for loss of bananas due to delay of train transporting 


bananas because of washed-out bridges, under policy insuring against loss of bananas 
by reason of accident to conveyance during transportation, since “conveyance” meant 
vehicle used in transporting bananas, and did not include track or road over which 
vehicles moved, and casualty to railroad track at point distant from where railroad 


cars containing bananas were at time of casualty was not “accident to conveyance” 
within policy. 
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420. PLACE OF ORIGIN OF CAUSE OF LOSS. 
420—In action on marine fire policy covering 10 barges and their ‘‘fixtures, appurtenances, 
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materials, equipment, fuel, stores, supplies, furniture. ordinance, munitions and artillery 
on board,’ insurer was not liable for loss of covers of one undamaged barge which were 
destroyed while on another of the 10 barges, since “‘on board” did not condition ‘‘muni- 
tions and artillery’’ alone, but referred to all the gear previously mentioned. In action 
on marine fire policy covering 10 barges subject to New York standard form, which 
provided that insurer should not be liable while a prescribed ‘‘building, whether intended 
for occupancy by owner or tenant, is vacant or unoccupied beyond a period of ten 
days,” insurer held liable, though no bargees were on board or had been for 10 days 
prior to destruction or damage by fire. since the barges were not ‘buildings’? and 


“*bargees’’ were neither ‘owners’ nor “tenants.’’ Schmutz vy. Employees’ Fire Ins. 
Co: (12, 3.) 


421. FIRE. 


Destruction of insured’s bracelet by fire voluntarily set to contents of trash burner, 
into which bracelet had heen inadvertently thrown together with trash, held within fire 


policy covering all ‘‘direct loss or damage by fire.” Salmon et al. v. Concordia Fire Ins. 
Co. of Milwaukee.  (La.) 


421—Under fire policy exempting insurer from liability for loss caused directly or indirectly 


by explosion, where explosion is caused by hostile fire, insurer is liable for damage 
done by fire and explosion, since fire is proximate cause of loss and explosion but an 
incident. Under fire policy exempting insurer from liability for loss caused by explosion 
of any kind, insurer is not liable for damage caused by explosion; phrase by ‘‘explosion 
of any kind’’ not referring to agency producing explosion but to kinds of material 
which explode. Words “hostile fire’ within rule that under fire policy exempting 
insurer from liability for loss caused by explosion, where explosion is caused by 
hostile fire, insurer is liable for damage done by fire and explosion, means fire not 
intentionally started, and fire in stove, lighted match, lamp, or gas jet is “friendly fire,” 
under which insurer is exempted from liability. Under fire policy exempting insurer 
from liability for loss sustained by explosion of any kind, insurer held not liable for 
loss sustained by explosion resulting from fire in kitchen range, where evidence did 
not establish that fire was hostile or that range exploded because of water which ran 
down it in its overheated condition. McDonald v. Royal Ins. Co., Limited. (Mont.) 
Where risk is specifically excluded or is excluded by clear limitation of description in 
policy, insured’s knowledge of risk or control over it is immaterial. Grady v. 


1 Concordia 
Fire Ins. Co. of Milwaukee. (N. Y.) 


422. EXPLOSION. ; ‘ ; oe 
422—-Rider attached to fire policy covering explosions, but limited to 


3 v c . losses caused by 
explosions resulting from hazards inherent in occupancy of premises as dwelling, held 


not to cover explosion resulting from deliberate attempt of some person to destroy 
insured premises, which arose from “moral hazard,” which is hazard inhering, not in 
buildings or character of occupancy, but in character of persons entering or occupying 
them. Davies v. Hartford Fire Ins. Co. (U. S.) 


425. THEFT. : dis ‘ 
425—-Insurance policy, covering perils of theft, robbery, and pilferage of automobile, as 


defined in paragraph stating in parentheses that following excepting clause applied only 
if word “void” was written in block preceding restrictive theft clause, excepting theft 
of tools, repair equipment, etc., other than in case of theft of entire automobile, held 
not to disclose incompleteness requiring that it be read as including excepting clause, 
in absence of such word; insurance being against stated perils, according to natural and 
usual import of terms, restricted to theft of automobile as whole. Omitted provisions 
of excepting clause, preceded by statement in parentheses that such clause applied only 
if word ‘“‘void’ was written in block preceding restrictive theft clause in automobile 
theft insurance policy, cannot be treated as within coverage thereof; insured not being 
presumed to have looked to omitted provisions for meaning of those written into policy. 
Loss of automobile, with which owner’s temporary employee or bailee for performance 
of some service on or with it disappears, with intent feloniously to deprive owner 
thereof permanently, is covered by policy insuring against theft, robbery, and pilferage 





thereof. Liability on automobile theft insurance policy does not depend on_proof of 
thief’s intent to steal automobile at time of receiving custody thereof. Temporary 
taking of automobile by owner’s employee for washing and 


c i 1 simonizing for his own 
wrongful use, with intent to return it to owner, held not “theft” within automobile 


theft insurance policy. Home Ins. Co. of New York v. Trammell. (Ala.) 
Owner permitting - 


purpose ot ope 


supposed prospective purchaser to take automobile for ostensible 
it to determine whether it was satisfactory did not voluntarily part 
with “possession”? so as_ to preclude recovery under theft policy. Tripp v. United States 
Fire Ins. Co. of New York. (Kan.) 
Under burglary policy insuring against loss after entry into safe by force and violence 
leaving visible marks on exterior of safe, insurer held not liable where knobs of outer 
door were knocked off and outer door opened by manipulation of lock and inner door 
was blown open with nitroglycerine, so that only visible marks of force and violence were 
on inner door; “exterior’’ not comprehending outside surface of inner door. National 
Surety Co. v. Volk Bros. Co., Inc. (Tex.) ye 
Where druggist, after closing time, locked door of store on outside and when turning 
to leave was confronted by armed_ robbers who, after searching him for weapons, forced 


him to unlock door and open safe, from which they took money, and thereafter took 
money from druggist’s person, such taking from druggist’s person held to constitute rob- 
bery inside rather than outside premises within robbery policy, and what occurred before 
druggist unlocked door did not constitute “attempt at robbery’’ within policy. Cartier 


Drug Co. v. Maryland Casualty Co. of Baltimore, Md. (Wash.) 
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§ 427. PROXIMATE CAUSE OF LOSS. 
427—Under fire policy, fire is proximate cause of all damage done in putting it out. 
McDonald v. Royal Ins. Co., Limited. (Mont.) 


(C) GUARANTY AND INDEMNITY INSURANCE, 
§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 


434—-Automobile liability insurer held not liable for damages arising out of collision which 
occurred when employee of insured was using insured’s truck to get coal for employee's 
home consumption under policy providing no insurance was granted if vehicle was used 
for purposes other than those specified, and purposes for which truck could be used were 
limited to transportation or delivery of materials or merchandise in direct connection with 
insured’s business as defined in policy, notwithstanding provision providing coverage for 
“additional assured.’ Hill v. Ocean Accident & Guarantee Corporation. (Ala.) 
Under policy insuring against loss or damayve to goods while loaded for shipment, or 
in transit on described truck, by “collision” of truck with any other automobile, vehicle 
or object, insurer held not liable for damage to goeds on top of load which came in 
contact with overhead bridge, where no part of truck itself came in contact with bridge 
Mendelsohn v. Automobile Ins. Co. (Mass.) 

434-—-Typewritten portion of insurance contract indemnifying contractor against liability to 
third parties for damage caused by operations of contractor, which stated that opera- 
tions covered were “sewer construction—‘all’ operations,” held to include blasting. 
Typewritten portion of insurance contract indemnifying contractor against liability to 
third parties for damage caused by contractor’s operations, which stated that operations 
covered were “sewer construction, all operations,” even if construed to include damages 
caused by blasting, was not irreconcilable with printed portion of contract exempting 
assurer from liability for damages caused by ‘‘an explosion of any character,’”’ since 
“explosion’”’ may have meaning distinct from “blasting.’’ Where typewritten portion 
of insurance contract indemnifying contractor against liability to third parties for 
damage caused by contractors operations stated that policy covered “‘sewer construction, 
all operations,” that printed portion of contract exempted assurer from liability for 
damages caused by ‘fan explosion of any character” held, even if blasting were 
considered an explosion, not to prevent recovery by assured for money paid in settle- 
ment of claim for damages caused by blasting, since, in case of conflict between printed 
and written portions of policy, written portions control. Standard Accident Ins. Co. v. 
Harrison-Wright Co. (N. C.) ; 
Where shipper, carrier, and carrier’s indemn 
sum to shipper in settlement of loss covered by policy, but indemnity insurer’s local 
agent procured carrier’s indorsement of check and converted proceeds without mailing 
check to shipper as instructed by indemnity insurer, indemnity insurer held liable to 
shipper on contract of settlement. Springfield Fire & Marine Ins. Co. v. Del Rio Wool 
& Mohair Co. (Tex.) ‘ 
Liability of garage. under judgment entered on complaint, for injuries sustained by 
its custcmers as result of negligence of garage in repairing car, held within policy cover- 
ing liability of garage for damages resulting from accident by reason of maintenance 

and operation of repair shop and not within exception excluding liability under contract, 

though complaint alleged that repairs were made pursuant to agreement. O’Toole et ux. 
y. Empir Motors, Ine.. (Mercer Casualty Co., Garnishee). (Wash.) 

§ 435. LIABILITY INCURRED FOR PERSONATL, INJURY OR LOSS OF LIFE. 

:5—-Automobile liability policy covering accidental personal injury or death held broad enough 
to cover liability for death, and recovery under homicide statute for wrongful death, even 
though such recovery would be purely for punitive damages. American Fidelity & Casualty 
Co. v. Werfel et al. (Ala.) ; 
Where indemnity policy insured person named therein against loss arising from owner 
ship. maintenance, or use of automobiles described in contract for commercial purposes. 
ownership of truck described in policy by third party did not relieve insurer of liability, 
where truck was engaged in delivery of ice for insured at time of accident. Where driver 
of truck described in indemnity policy while delivering ice for insured stopped truck to 
allow child riding therein at driver’s invitation to alight, and child was struck by anothes 
:utomobile while crossing street, truck held engaged in ‘‘commercial purposes,” within 
indemnity policy insuring holder against loss by reason of use of any automobiles described 
therein for commercial purposes. Western Casualty & Surety Co. v. Independent Ice Co. 
(Ark.) : 

435—Automobile liability policy covering operation of automobile by any one with per- 
mission of named insured held not to cover operation thereof by individual undertaking 
to repair automobile for insured, where additional coverage was expressly made inappli- 
cable to “any public garage or automobile repair shop.” Public Indemnity Co. of 
Newark, N. J., et al. v. Yearwood. (Ga.) 

435—Complaint, in action on automobile liability insurance contract to recover money expended 
by insured in settlement of action against him for damages occasioned by his automobile 
while being driven by his 15 year oll son, with plaintiff's knowledge and consent, in 
violation of contract and statute, stated no liability of insurer. Shedd v. Automobil 
Ins. Co. et al. (Ind.) 

435—Where defendant motorist, on meeting a car with blinding lights, suddenly turned to 
right and, without reducing speed, ran into truck parked without lights on side of 
road, defendant motorist, whose speed was 25 to 30 miles per hour, held not negligent, 
and proximate cause of accident was absence of lights on truck, precluding recovery 
by defendant’s guests against him and codefendant insurer. Mansur v. Abraham et al. 
(La.) 

435—-Where 


automobile, and such person subsequently, without insured’s knowledge or consent, invited 
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friend to ride and to operate automobile when accident occurred, injured person’s judg- 
ment against such operator held not within liability policy protecting insured and any 
one responsible for cperation of automobile with insured’s consent. Moschella v. Kil- 
derry et al. (Mass.) 
435- -Policy protecting insured from liability for injuries “accidentally sustained’’ by persons 
arising out of insured’s operation of an automobile held not to cover liability for injuries 
to others caused by intentional or willful acts of insured. Under liability policy wherein 
insurer agreed to indemnify insured for liability for injuries accidentally sustained caused 
by insured’s operation of his automobile, insurer held liable 
secured in another state in actions based solely 






































where judgments were 
on declarations alleging that injuries 
were caused by negligence of insured though trial judge found that insured in operation 
of his automobile was guilty of recklessness, since insured in such actions was held liable 
for negligence and not for intentional and willful conduct, in that judgments in foreign 
state were presumably based on the declarations. Policy in which insurer agreed to 
pay all sums for which insured became liable for injuries ‘accidentally sustained’ by 
any person from the ownership, maintenance, or use of the automobile named held to 
cover injuries caused by negligence of insured. Policy wherein insurer agreed to pay 
all sums for which insured should become liable ‘‘as damages imposed on him by law 
for bodily injury accidentally sustained’’ and to defend ‘‘any claims, suits or other legal 
proceedings” demanding damages for such injuries, although ‘‘wholly groundless, false 
or fraudulent” held to provide for determination of ground of insured’s liability from 
investigation into matters decided in the action which established such liability, and not 
from facts subsequently in action by insured against insurer. Policy wherein insurer 
agreed to pay sums for which insured became liable for injuries ‘accidentally sustained’’ 
caused by the negligent operation of the described automobile held not violative of 
public policy and to permit recovery by insured only’ when it is established that his liability 
was caused by his negligence and not by his intentional wrong. Miller v. United States 
Fidelity & Casualty Co.  (Mass.) Sa 5 
Under automobile operator’s policy issued to husband as assured with wife being named 
ts additional assured, wherein it was provided that assured should include named assured 
and additional assured and that policy should not cover any liability of assured to cer- 
tain relatives of assured, father being named as one. insured held not liable for injuries 


to wife’s father caused by operation of automobile by husband. Indemnity Ins. Co. of 
North America v. Geist et al. (Mich.) 





















































































































































third parties for damage caused by operations of contractor, which stated that operations 
covered were “sewer construction—‘all’ operations,” held to include blasting. Typewritten 
portion of insurance contract indemnifying contractor against liability to third parties 
for damage caused by contractor’s operations, which stated that operations covered 
were “‘sewer construction, all operations,’’ even if construed to include damages caused 
by blasting, was not irreconcilable with printed portion of contract exempting assurer 
from liability for damages caused by ‘“‘an explosion of any character,” since “explosion” 
may have meaning distinct from “blasting.” Where typewritten portion of insurance 
contract indemnifying contractor against liability to third parties for damage caused by 
contractor’s operations stated that policy covered ‘‘sewer construction, all operations,” 
that printed portion of contract exempted assurer from liability for damages caused by 
“an explosion of any character” held, even if blasting were considered an explosion, 
not to prevent recovery by assured for money paid in settlement of claim for damages 
caused by blasting, since, in case of conflict between printed and written portions of 
policy, written portions control. Standard Accident Ins. Co. v. Harrison-Wright Co. 
(N. C.) ; : = ; t : ; 

135- -Liability policy protecting truck owner and any one legally responsible for operation 
thereof with owner's permission held te cover employee's liability to passenger riding in 
truck as employee's guest without consent where employee was driving truck on owner’s 
business. Utica Mutual Ins. Co. v. Langevin et al. (N. H.) 




























































































ence to words which parties used. Under omnibus clause in automobile liability policy 
indemnifying persons operating automobile with permission of named insured against loss 
for damages for bodily injuries, insurer was obligated to satisfy judgment for bodily 
injuries which named insured had recovered against person who was operating automobile 
with named insured’s permission, notwithstanding that operator, against whom judgment 
was recovered was also a named insured, since named insured was not a member of class 
expressly excepted from benefits of policy. Howe v. Howe et al. (N. H.) 

435—Policies, indemnifying employer against loss from liability for damages because of 
personal injuries “accidentally” suffered by employees, requiring insurer to pay only 
for immediate surgical relief imperative at time of “‘accident,’’ declaring insurance 
applicable only to injuries sustained by reason of “accidents,” etc., held to cover only 
liability for personal injuries sustained by accidents. Occupational disease of radium 
poisoning, resulting from employee’s ingestion of radium paint by placing brushes, used 
in applying paint to numerals and designs on watch dials, in her mouth to point them, 
held not injury be “accident” within employer’s liability insurance policies. Employer’s 
liability insurance policies, limiting insurer’s liability to employees’ injuries during 
policy periods, held not to cover occupational disease of radium poisoning, in absence 
of any showing of time of injury except allegation of complaint in employee’s action 
against employer that poisoning did not produce injury until month long after ter- 
mination of employment and coverage period of policies, and stipulation that she became 


affected with disease in course of employment. United States Radium Corporation v. 
Globe Indemnity Co. et al. (N. J.). ‘ 


435—Provision of automobile liability policy 


































































































limiting coverage in case of additional assured 
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435—Typewritten portion of insurance contract indemnifying contractor against liability to 
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435—-Intention of parties as to coverage of automobile liability policy is determined by refer- 
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to person “legally operating’ automobile held not to exclude coverage for negligent 

operation of automobile because of use of unauthorized license plates, where such oper- 
ition was not listed among operations particularized in “Exclusions” paragraph of pol- 
icy. Steinrock v. Hartford Accident & Indemnity Co. (N. J.) 

35—City’s automobile liability insurer held not liable for city employee’s negligence in 
causing automobile collision, on theory that automobile was being operated on city’s 
business, where employee drove automobile to beach for his own purpose and only 
incidentally performed service relating to his employment. Permission given to fireman 
by superintendent of buildings or fire chief to use city automobile for fireman’s own 
purpose held not to bind city, as respects liability of insurer for fireman’s negligence 
causing automobile collision, under liability policy providing coverage if automobile was 
operated with city’s consent. Automobile liability insurer held not liable for negligence 
ot fireman in using city’s automobile for his own pleasure on ground that policy 
stated that purposes for which insured automobiles were to be used included business 
and pleasure, where intention of parties was to cover liability when automobiles were 
used in city’s parks and playgrounds. Fox v. Employers’ Liability Assur. Corporation, 
Limited, of London, England. (N. Y.) ...... Peay : 
Provision of automobile liability policy relieving insurer from liability where person 
iriving with owner's consent was under age held not violative of provision of Insurance 
Law requiring that policy covering owner against liability for negligence of person legally 
yperating autemobile with permission of owner, in view of fact that act excluded from 
coverage was unlawful act. Insured’s 14 year old son performing physical act of driv- 
ing automobile held ‘operating’ automobile within automobile liability 
insured from liability where person operating 
ige, even though insured-owner were 
he was sitting beside son. Accident 
old son while driving automobile with consent of insured-owner. who was sitting beside 
him, held within provision of policy relieving insurer from liability where person operat- 
ing automobile with owner’s consent was under age; hence neither insured nor injured 
person recovering uncollectible judgment against insured could recover upon policy. 
Devitt v. Continental Casualty Co. (N. Y.) 


Surety on indemnity bond given owner of taxicab held not liable for amount of judg- 
ment recovered solely against third 


policy relieving 
automobile with owner’s consent was under 
deemed to be also “operating’” automobile because 
occurring through negligence of insured’s 14 year 


390 
person driving taxicab at time of accident, where 

bond contained no omnibus coverage clause or provision for additional assured and _ taxi 
ab owner was not made party to action for injuries in which judgment was 
Kuhn v. Auto Cab Mut. Indemnity Co. (N. Y.) 


435—Where automobile owner gave permission to guest to drive another guest to home four 
blocks away, owner’s liability insurer held not liable under clause providing coverage to 
user with owner’s express or implied consent, for guest’s injuries in accident occurring 


rendered. 
905 


while guests were taking pleasure drive in opposite direction and several miles away 


from home; such drive being radical departure from use for which granted. Truex to 
Use of Paul v. Pennsylvania Mfrs.’ Ass’n Casualty Ins. Co. (Pa.) 

County judge driving automobile, owned and insured by county, to secure work for 
unemployed woman living in county, held ‘‘additional assured”’ within automobile liability 
policy so as to entitle person injured by judge on such trip to recover under policy, not 
withstanding policy provided that automobile was to be used by county health nurse. 
Denley v. Oregon Automobile Ins. Co. (Ore.) 


152 


-Insurance policy, indemnifying insured agvainst liability resulting from accident due to 
use or operation of automobile. covers such liability. regardless of circumstances out of 
which it arises. and even protects insured against his own or another driver’s acts in 
violation of criminal statutes. Insurance company held not liable under policy, indem 
nifying insured against liability resulting from accident due to operation of automobile, 
tor monetary loss suffered by insured as result of negligent operation of automobile by 
mechanic in Jawfvl possession thereof under color of authority as bailee to make repairs. 
in absence of such circumstances, of control and direction by insured as bailor as would 
render her liable for bailee’s negligent acts. One legally liable to others for injuries in 
iccident due to his operation of another’s automobile, covered by liability insurance pol- 
icy indemnifying owner and “additienal assured,” is protected thereby. it necessary rela 
tionship between him and owner to bring him within class of additional assured appears. 
For liability on insurance policy, indemnifying insured against liability resulting from 
accident due to operation of automobile, to attach under omnibus clause extending cover- 
age to persons operating or legally responsible for operation of automobile 
with named assured’s permission, person operating automobile at time of accident 
must be shown to have obtained possession thereof lawfully with named assured’s express 
or implied permission. Insured’s permission for another to operate automobile covered 
by liability policy, as required for liability thereon to attach under omnibus clause 
extending coverage to persons operating automobile with named assured’s permission, may 
be in form of express or implied affirmative consent or result by implication from parties’ 
relationship or course of conduct in which they mutually acquiesced. Word “permission,” 
in omnibus clause of automobile liability insurance policy extending coverage to persons 
yperating automobile or legally responsible for operation thereof with named assured’s 
permission, held equally applicable to person operating automobile as to one legally respon- 
sible for its operation. Automobile mechanic, driving automobile, delivered to him for 
repairs, to city 60 miles from his home to invite friends to his wedding deviated from 
purpose of bailmeut. so as to bar recovery on liability insurance policy in amount of 
judgment against bailee for injuries ‘to his father, riding with him, on return trip. 
Term ‘automobile repair shop,’’ in automobile liability insurance policy excepting such 
shop from protection thereof, held to exclude persons engaged in business of repair- 
ing automobiles from risks assumed by insurer. Brower, to Use of Brower v. Employers’ 
Liability Assur. Co., Limited, of London, England. (Pa.) a j : ee 
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435-—Assessment of punitive damages recovered by person who, having been injured by 

insured’s truck, alleged that driver’s negligence was wanton and reckless, held “liability 
imposed by law for bodily injuries accidentally sustained’? within liability policy ; negli- 
vence being within words “accidentally sustained,” and word ‘‘wanton” in connection 
with negligence meaning that negligence amounted to recklessness. Ohio Casualty Ins. 
Co. v. Welfare Finance Co. (U. S.) 

Indemnity policy insuring pipe line construction company against liability for injuries 
resulting from business operations conducted upon “factories, shops, yards, buildings or 
other specified work places of assured’ held not to cover injury resulting from explosion 
of dynamite cap ieft on pipe line by insured’s employee, where at time of injury occurring 
within policy period, insured had finished construction of pipe line and surrendered pos- 
session and control thereof. Kelly- Dempsey & Co. v. Century Indemnity Co. (U. S.) 1171 
435—-Meaning of word “accident” in policy indemnifying insured against loss from damages 

assessed for deaths of others than insured’s employees from ‘“‘accidents or errors” occurring 
while policy was in force held not restricted to one synonymous with ‘‘mistake,”’ so that 
insurer was not exempt from liability for amount of judgment against insured for death 
from explosion after issuance of policy because of mistake, made before issuance thereof, 
in adding to kerosene, delivered to decedent by insured, more inflammable petroleum pro- 
duct. George W. Deer & Son v. Employers Indemnity Corporation et al. (U. S.) 1174 
435 Wife ae entitled to recover from liability insurer on judgment against husband for 
injuries sustained in automobile accident, although policy was issued in name of both 
parties, as against contention wife was not a third party beneficiary, where wife did not 
claim as an assured, claim was based on fact that wife had claim against husband, who was 
insured against loss by reason of ownership and use of the automobile, and there was ne 
policy limitations excluding right of recovery by wife under circumstances. Archer v. 
General Casualty Co. of Wisconsin. (Wis.) 11 
§ 437. WRONGFUL, ACTS OF INSURED. 


437—Injury to patient resulting from treatment by osteopathic physician’s unlicensed 


363 


> 
wm 





assist- 
ant knowingly permitted by physician, which made both physician and assistant guilty 
of violating law, held not vered by liability policy excluding injuries caused while 
engaged in performing unlawful act Glesby v. Hartford Accident & Indemnity Co 
(Cal.) 7 


437—-Automobile liability policy exempting insurer from liability for operation by any person 
prohibited from driving held not to cover liability insured incurred while driving without 
a license. Zabonick v. Ralston. (Mich.) 1143 

437—Under druggist’s policy covering damages arising from dispensing of drugs, but 
excepting liability for claims arising by reason of performance of unlawful act by 
insured or insured’s employee, insurer held not liable for damages sustained by insured 
because employee sold oil of tansy and by mistake failed to put label on bottle, which 
poison caused death of customer, since mistake was no defense to violation of law 


requiring druggists to put labels on bottles. Hewit Pharmacies, Inc. y. Etna Life 
ins, ‘Co: €H. %.) 





681 
(Dp) LIFE INSURANCE. 
§ 438. CAUSE OF DEATH IN GENERAL 
$38—-Whether disease from which insured died was contracted before or after execution of 
life policy is immaterial, where the cause of death is not covered by policy. ado v. 
First National Life Ins. Co. (Ta.) 12 
§ 443. DEATH IN VIOLATION OF LAW. 
443—Violation of “law’’ by insured which exonerates insurer from liability on life and 
accident policy in case accident results therefrom, in absence of explanation in policy, 
refers to state laws and not to city ordinances. Washington Fidelity National Ins. 
Co. v. Herbert. (Ohio) 531 
443—Public policy held not to preclude re covery on life policy by beneficiary because insured 
was legally executed after conviction for murder. Corey v. Massachusetts Mut. Life 
Ins. Co. (W. Va.) 82 
§ 444. SUICIDE. 
§ 445. ——- IN GENERAL. 
(3). Effect of incontestable clause. 
445(3)—Where whole life insurance policy was issued in lieu of short-term policy, the two 
policies formed a single contract, so that clause providing for exemption from liability 
by reason of suicide within two years from time “insurance begins,” contained in whole 
life policy, will be determined from date of short-term policy. Western & Southern Life 
Ins. Co. v. Shelby. (Ind.) Eerste 31 
§ 447. PROXIMATE CAUSE OF DEATH. 
447—-Provision in life and accident policy exonerating insurer for accidental death occurring 
while insured was under influence of intoxicants or while violating law will not 
preclude recovery unless causal connection exists between intoxication or violation of 
law, and accident causing death. Washington Fidelity National Ins. Co. v. Herbert. 
PRSUIDY ee ae he Bas Sec eh Ree TE Area ee ee ee Faerie ae eT 531 
§ 448. DE ATH CAUSED BY BE NEFICIARY. 
448—Beneficiary of life policy must be convicted of crime of killing insured before beneficiary 
can be barred from receiving benefits of policy. Noller v. A&tna Life Ins. Co. et al. 
SD, ci. bese we ote ake SS oR CA oe Oe euuree hehe alates 969 


448—Life insurance policy, procured te " beneficiary with predetermined intent to murder 


insured being void in its inception, proceeds are not payable to insured’s estate. Hen- 
derson v. Life Ins. Co. of Virginia. (S. C.).......... Ba Be ated ee 552 
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(E) ACCIDENT AND HEALTH INSURANCE, 
§ 449. WHAT CONSTITUTES ACCIDENT IN GENERAL. 


449—Insured, who sustained injuries to hip and suffered subsequent disability when, while lift- 
ing 40-pound can of oil on to truck, he was stricken with severe pain in hip, causing him 
to fall to ground, striking on hip, held to have suffered ‘“‘accident” within commonly 
accepted meaning and application of term as used in insurance contracts. Words “acci- 
dent,” ‘‘accidental,”’ and “accidental means,” as used in insurance policies, have no 
technical meaning in law, and must be interpreted according to usage of average man 
and as they would be read and understood by him in light of prevailing rule that uncer- 
tainties must be resolved in favor of insured. Donohue v. Washington Nat. Ins. Co. (Ky.). 1296 

449--No recovery can be had under accident insurance policy for accidental injury or death 
produced by means not accidental. Gould v. Travelers’ Ins. Co. (N. Y.) 1073 

§ 450. DILIGENCE REQUIRED OF INSURED. 

450—Insured held not entitled to recover under accident policy for disability subsequent to 
healing of fracture, where prolongation of disability was due to_insured’s refusal to 
remove brace from leg. Costello v. Southern Life & Health Ins. Co. (La.) 

450—Beneficiary held entitled to recover under accident policy for death of insured who fell 
from moving automobile, even if insured was negligent, where policy contained no stipu- 
lation relieving insurer from liability because of insured’s negligence. Federal Life Ins. 
Co. v. Raley. (Tex.) : 105 

§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 

(1). In general. 

451(1)—Insurer held not liable for death of insured who died from injury sustained when 
insured was struck by automobile while he was jumping off bicycle, under policy covering 
loss of life by being struck, knocked down, or run over while ‘ ‘swalking or standing on the 
public highway.” North Americ an Acc. Ins. Co. v. White. (Ry. ) 1069 

451(1)—Accident insurer was not liable for death resulting from electric shock where clause 
insuring against death, dismemberment, loss of sight, or disability was subject to con- 
ditions and limitations contained in policy, and enumeration in different part of policy 
of injuries insured against did not include death from electric shock. Sampson v. Postal 
Life & Casualty Ins. Co. (Mo.) 

451(1)—“‘Explosion” within accident policy ‘should be construed in its popular sense ‘and not 
in scientific sense as used by scientific men. Standard Accident Ins. Co. v. Harrison- 
Wright Co. (N. C.) . 3 ; . ee 
#452, RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 
Locomotive crane superimposed on car resembling railroad flat car, with motive power 
for crane and for propelling car furnished by dummy steam engine or motor, held not 
“motor-driven truc within travel policy Bastnagle v. Life & Casualty Ins. Co 
(Tenn. ) 
Injuries received by insured riding on a motorcycle with side car attached in collision 
with automobile held not covered under policy which compensated insured for injuries 
received while riding in a motor-driven car, since “‘motorcycle,”” which is defined as a 
bicycle having a motor attached so as to be self-propelled, was not a ‘“‘motor-driven car.” 
McDonald v. Life & Casualty Ins. Co. (Tenn.) 

452—Insured, who fell from automobile in which insured was riding immediately after lid 
slipped off left-hand screw bolt and turtleback dropped from its position which sliding 
occurred because screw bolt became loose and dropped out of its socket, held within acci- 
dent policy clause providing coverage for death from injuries received in ‘‘wrecking” of 
automobile under policy provision that wrecking meant damage which required repair, and 
of which damage there should be visible mark upon car or conveyance. Federal Life Ins. 
Co. v. Raley. (Tex.) we ; 1055 
453. RISKS OF OCCUPATION OR EMPLOYMENT. 

453—-Insured’s act may pertain to two occupations, one of which is more hazardous than the 
other, at same time, so as to authorize recovery on accident policy, classifying work of 
which such act was part as within risks covered, unless it was so foreign to such work 
that it could not pertain to two classifications. Insured’s act in walking down track at 
quarry of limestone company, of which he was general manager, when killed by loaded 
train, held not so variant from duties of one within classification, “General manager, 
office and traveling duties only,”’ in accident policy, so classifying him, as to justify court 
in declaring that such act did not pertain to that occupation as matter of law. Rex v 
Continental Casualty Co. (Colo.) 
454. BODILY INFIRMITIES OR DISEASE. 

454—-Under policy condition “confining illness” benefits on disease resulting in total disability, 
total loss of time, continuous confinement within doors and regular visits by physician 
at least once every seven days, proof that during period involved insured suffered total 
loss of time, but took extended walks from his home and was not visited at least once 
in every seven days by physician, held insufficient to support judgment for insured for 
“confining illness’? benefits. Carabelli v. Mountain States Life Ins. Co. et al. (Cal.)..1199 

454—Provision of health and accident policy indemnifying insured for loss of time from 
bodily sickness or disease, contracted after policy had been in continuous force for not 
less than fourteen days, covered sickness or disease first manifesting itself after such 
period, notwithstanding medical cause antedated policy. Davidson v. First American Ins. 
Co. (Neb.) , .1072 

454--Where contingency insured against is future disability as result of disease, time of 
beginning or occurrence of disease causing disability may properly be made essential part 
of contingency insured against. Insurance policy providing monthly payments for 
disability, resulting from disease occurring subsequent to issuance of policy, in absence 
of waiver or estoppel, does not cover disability resulting from disease which had manifested 


1459 





The Insurance Law Journal, Vol. 


itself and disabled insured continuously from date prior to issuance of policy to and 
including entire time for which claim is made. Atlas Life Ins. Co. v. Zellner. (Okla.)..1247 

454--“Confinement within the house.’’ under health policy, did not require a constant literal 
restraint within inclosure of four walls so as to preclude recovery, where insured visited 
surface toilet a short distance from the house and on advice of her physician took two 
automobile rides to secure fresh air. Insured confined in a sanitarium held entitled to 
recover on health policy which required that insured be confined in an incorporated or 
licensed hospital. since a “‘sanitarium” is a “hospital.’’ Washington Fidelity Nat. Ins. 
Co. v. Smith. (Texas) 7 

454-—-Recovery cannot be had on accident policy where insured’s death was due to disease, 
or accident suffered by insured would not have caused his death in absence of pree xisting 
disease. That an insured is frail or is in a generally weakened condition, whether from 
disease or other causes, does not relieve insurer from obligations under accident policy. 
N physical changes that inevitably accompany one’s advance in years cannot be 
invoked by accident insurer to defeat liability on ground that such changes constitute 
disease. “Arteriosclerosis’’ is a “disease” within accident policy if it is more than nor- 
mal. Preferred Accident Ins. Co. of New York v. Combs. (U. S.) 

EXTERNAL. VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

Death of insured resulting from unintentional discharge of gun insured was struggling 
to take from his wife held not caused by “accidental means’ within double indemnity 
clause of life policy. Koester v. Mutual Life Ins. Co. of New York. (Del.) 

Insurer against effects resulting directly and exclusively from bodily injury sustained 
solely through external, violent, and accidental means is liable where bodily injury 
directly caused dormant disease, not then progressively tending to cause death, to become 
progressively active, whereby death of insured resulted, although bodily injury would 
not have caused death of iysured had he not had dormant disease. Injury insured sus- 
tained when struck by automobile would be direct and exclusive cause of his death, 
within policy insuring against effects resulting directly and exclusively from bodily injury 
sustained solely through external, violent, and accidental means, if bodily injury directly 
and exclusively caused dormant tuberculosis of insured’s kidney and bladder to become 
active and progressive. whereby death resulted. Jones v. General Accident, Fire & Life 
Assur. Corporation, Limited, of Perth, Scotland. (Fla.) 

If result is such as follows from ordinary means, voluntarily employed, in a not unusual 
or unexpected way. it cannot be called a result effected by ‘‘accidental means’’ as used in 
insurance policies, but, if in act which precedes injury something unforeseen, unexpected, 
unusual eccurs which produces injury, then injury has resulted through “accidental 
means.”” Words ‘‘accident,”’ “‘accidental,”’ and ‘‘accidental means.”’ as used in insurance 
policies, have no technical meaning in law, and must be interpreted according to usage of 
average man and as they would be read and understood by him in light of prevailing 
rule that uncertainties must be resolved in favor of insured. Donohue v. Washington 
Nat. Ins. Co. (Ky.) 5 ‘ 

Element of accident must exist in means or cause of injury rather than ir result thereot 
warrant recovery under policy insuring egainst death as result of bodily injuries 
effected through accidental means. Unforeseen death of insured resulting from intentional 
taking of dose of veronal to relieve earache held not death resulting from bodily injuries 
effected solely through ‘‘accidental means’? within policy providing for accidental death 
benefits. _Mansbacher v. Prudential Ins. Co. of America. (N. Y.) 241 
Insured’s death as result of intentional discharge of firearm at him by unknown person 
is ‘“‘accidental”’ within double indemnity provision of life insurance policy. Goldfeder v. 
Metropolitan Life Ins. Co. (N. Y.) 1020 
Death from sunstroke held result of “bodily injuries "sustained through external, violent, 
and accidental means,’’ within accident policy. Provident Life & Accident Ins. Co. v. 
Green. (Okla.) . 1079 
Mental shock due to insured’s excitement when automobile driven by him struck and 
injured child held not “bodily injury’ within accident policv insuring against death 
sulting solely from bodily injuries effected through accidental means. Provident Life 
& Accident Ins. Co. v. Campbell. Penn Mut. Life Ins. Co. v. Same. (Tenn.) 298 
Under accident policy covering accidental death resulting directly and independently of 
all other causes from bodily injuries sustained through external, violent, or accidental 
means, generally presumption is in favor of accidental death and against suicide. Federal 
Life Ins. Co. v. Raley. (Tex.) . = ; tee vs 1055 
455--Accident policies consist of those that insure against accidental result and those that 
insure against result of accidental cause, and, to come within coverage of second class, 
me?ns or cause must be accidental, while, to come within coverage of first class, it is 
sufficient if result or effect is accidental. Policy insuring against losses and disabilities 
resulting from accidental bodily injuries, fatal or nonfatal, held to insure against ‘“‘acci- 
dental result,’ under which coverage it was sufficient if result or effect was accidental. 
Insured’s death from postoperative lobular pneumonia, which resulted from reduced 
vitality which was caused by operation which was necessitated by rupture or perforation 
of stomach wall at point of ulcer, held to result from “accidental injury” within accident 
policy covering losses and disabilities resulting ae oer bodily injuries, fatal or 
nonfatal. Sentinel Life Ins. Co. v. Blackmer.  (U, S : 1058 
§ 461. VOLUNTARY OR UNNECESSARY EXPOSURE TO ‘DANGER. 
(1). In general. 
461(1)—Words “exposure to unnecessary danger’ within accident policy excepting liability 
for injury received through exposure to unnecessary danger, held to mean same as 

“unnecessary exposure to danger” where such exposure is attributable to insured’s negli- 
gence. Exemption, within accident policy providing that insurance does not cover injury 
caused by exposure to unnecessary danger, held not contrary to public policy of Illinois. 
Beneficiary held not entitled to recover on accident policy whieh did not cover injury 
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caused by exposure to unnecessary danger where insured while driving a truck was 
struck by a train at a crossing. Micca v. Wisconsin National Life Ins. Co. (U. S.) 
§ 464. INTENTIONAL INJURIES. 
464—Provision in accident policy excluding indemnity for loss if “injury causing it’’ 
resulted from intentional act of insured or another held applicable to injury causing 
death, where policy provided indemnity for loss of life, limb, sight, or time. Potestio 


. Continental Casualty Co. (Wash.). .. 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—Under accident policy which insured against loss of leg which should be direct and 
proximate result of and should be caused solely by external, violent, and accidental 
means, insurer held not liable for leg which was amputated because of acute infection 
in toe which was burned when insured received electrical baking treatment, since burn 
would not have resulted in loss of leg had not insured been suffering from disease when 
&. ee burn. Romanoff v. Commercial Travelers’ Mut. Acc. Ass’n of America. 
No recovery can be had for insured’s death under accident policy limited to death result- 
ing solely from bodily injuries, if insured at time of injury had pre-existing disease, and 
disease aggravated effect of accident or accident aggravated disease. Provident Life & 
Accident Ins. Co. v. Campbell. Penn Mut. Life Ins. Co. v. Same. (Tenn.) 

§ 467. LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUSED BY 

ACCIDENT. 

467—Insured unable to perform substantial duties of his business, even though he may be 
able to perform some of the inconsequential duties pertaining thereto, is “disabled” 
within policy providing benefits in case of disability resulting in continuous, necessary, 
and total loss of all business time. Moore v. Pacific Mut. Life Ins. Co. of California. 

e 

467—Accident policy providing for ‘indemnity if injuries should wholly’ and continuously dis 
able insured from date of accident held to exclude indemnity for disability suffered in 
second period following one in which there had been_no disability as consequence of recur 
rence of disability originating at time of accident. Irwin v. Tr: avelers’ Ins. Co. (N. Y.) 


XIII. Extent of Loss and Liability of Insurer. 
(B) INSURANCE OF PROPERTY AND TITLES. 


§ 493. TOTAL LOSS. 

493—To prevent building from being “totally destroyed’ within fire policy, substantial parts 
must remain in place above the foundation, since if only foundation remain building is 
“totally destroyed,” although some parts of building remain in such condition as to be 
of value for salvage. Franklin Fire Ins. Co. et al. v. Brewer. (Miss.) 
There can be no “total loss” of building within fire insurance policy so long as sub- 
stantial remnant is reasonably adapted for use as basis for restoration of building to its 
former condition by reasonably prudent uninsured owner desiring such structure. 
United States Fire Ins. Co. v. Boswell et al. (Tex.) 1321 
Under standard statutory fire policy containing provision limiting liability to cost of 
repairs or replacement and another provision making amount of policy value of property 
in case of total destruction without insured’s criminal fault, insured held entitled to 
recover as for “total destruction,’ where building after partial destruction by fire was 
ordered destroyed pursuant to ordinance, though damage to building amounted to only 
66 per cent. City of New York Ins. Co. et al. v. Chapman et al. (U. S.) 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 500. — VALUED POLICIES. 

500—Where dwelling house was 75 per cent destroyed by fire, remaining 25 per cent was so 
damaged as to be worthless for building purposes, and was removed as a nuisance, as 
directed by city, at a cost that exceeded its value, dwelling house held “totally destroyed” 
within full valued policy statute and insured entitled to full face value of policy. Under 
full valued policy statute relating to property immovable by nature, constructive total 
loss is sufficient to constitute ‘total loss” entitling insured to recover face value of fire 
policy. Insurer’s incorporation into full valued fire policy on immovable provision that 
insurer should not be liable for loss caused by order of civil authority or for loss occa- 
sioned hy any ordinance or law regulating geen or repair of building held incom- 
sistent with full valued policy statute and void. Where subject of fire insurance is immov- 
able property, agreement between company and assured that property shall be considered 
personal or movable, or that loss shall be settled under conditions which relate to policies 
on movable property is invalid as contrary to full valued policy statute. Under full valued 
policy statute, insured’s agreement in policy to permit loss, if any, to be adjusted by 
arbitration is invalid as contrary to statute. Any attempt to limit insurer’s liability con- 
trary to full valued policy statute is void. Insured who in full valued policy on immovable 
had agreed that insurer should not be liable for loss caused by order of civil authority or 
for loss occasioned by ordinance or law regulating construction or repair of building 
held not estopped to prosecute suit because she did not obtain permit from city to rebuild 
insured property and did not prevent its demolition by city since provisions were con- 
trary to full valued policy statute and void. Hart v. North British & Mercantile Ins. Co. 
(La. ‘ 
Unc fe fire policy providing that amount for which automobile was insured should take 
natural depreciation of 2 per cent monthly for first 24 months and 1 per cent. monthly 
thereafter, depreciation on automobile destroyed in 44th month of policy held computed 
according to ‘straight-line’ method under which depreciation was 68 per cent. rather 
than according to ‘reducing balance’’ method. Olson v. State Farm Mutual Automobile 
Ins. Co. (SS; D.) ‘ 

500—Cotton crop policies which merely provided that insurer’s liability should not exceed 
amount set out in applicatiow and made amount of insurance dependent on average price 
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per unit actually received for cotton harvested, or upon average daily cotton exchange 
quotations for six months’ period, held ‘“‘open policies” under which amount of insurance 
within sum limited in application was determinable subsequent to loss. In determining 
whether policy is valued or open policy, contract must be viewed in its entirety to give 
effect to mutual intentions of parties at time of its execution. National Union Fire 
Ins. Co. of Pittsburgh, Pa. v. California Cotton Credit Corporation. (U. 

§ 501. INSURANCE OF PART OF VALUE. 

501--Statute voiding policies containing coinsurance clauses held not to invalidate windstorm 
policy containing such clause, in view of expressed legislative intent that statute was to be 
er only to fire policies. Pelican Lodge, Inc. v. Manhattan Fire & Marine Ins. Co. 
( Fla.) a 1093 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 

502—Liability of cotton crop insurers for losses on cotton sold by growers on call held 
properly determined on basis of market price of cotton on day of call sale, where growers 
did not exercise call option to fix price until after termination of policies. National 
Union Fire Ins. Co. of Pittsburgh, Pa. v. California Cotton Credit Corporation. (U. S.) 


GUARANTY AND INDEMNITY INSURANCE, 


2. LIABILITIES INCURRED FOR INTURIES TO PERSONS OR PROPERTY. 

12—-Where provision of automobile liability policy affords a broader coverage than statutory 
liability as to territory, amount recoverable, and circumstances of operation, insurer’s 
liability is measured exclusively by policy. Under automobile indemnity policy providing 
for payment out of cash deposited as security for damages for bodily injuries, amount of 
execution, including costs and interest up to but not in excess of $5,000, interest from 
date of verdict to date of judgment held included in maximum recovery of $5,000. 
Blair v. Travelers’ Ins. Co. et al. (Mass.) ; ; ; 1336 
Automobile liability insurer, contracting to assume and assuming in trial court control 
of claim against insured, owes insured duty to act in good faith when offer is made of 
settlement of judgment pending right of appeal. Boling vy. New Amsterdam Casualty 
Co.  (Okla.) ; ; a ‘ : 1351 
Under automobile liability policy, liability of insurer to insured did not become fixed 
until third person’s claim had been reduced to judgment against insured, and until judg- 
ment became final, insurer had right in name of insured to contest suit. Under automo- 
bile liability policy, insurer held not liable for medical expenses incurred by mother for 
infant, who was injured when struck by nonresident motorist, in attachment proceeding 
instituted by mother against motorist and insurer, where service was made on nonresident 
motorist in another state, since liability of insurer to motorist did not arise until claim 
was reduced to judgment, and binding judgment could not be rendered against motorist 
until he had been duly served by process, notwithstanding that infant had recovered 
judgment against motorist in prier action. Employers’ Liability Assur. Corporation, 
Limited v. T'avlor (Va.) 

§ 513. EXPENDITURES. 

513—In suit by insured in indemnity policy against insurer to recover amount of judgment 
and costs incurred by insured in defending action for serious personal injury to child by 
insured’s truck wherein plaintiff sued for $30,000 and recovered $500, $500 held reason 
able allowance for attorney’s fees. Western Casualty & Surety Co. v. Independent Ice 
Co. (Ark.) ‘ : ; 

513—Assurer, having unjustifiably denied responsibility for personal injuries and property 
damage caused property owner through blasting by assured in constructing sewer, was 
liable for reasonable costs and expense, including attorney’s fees, incurred by assured 
in defending suit. Liability of assurer, who had unjustifiedly denied responsibility for 
personal injuries and property damage caused property owner through blasting by 
assured in constructing sewer, for expenses incurred by assured in defending suit was 
not avoided by subsequent offer to defend suit upon condition that assurer would not 
be = for any judgment. Standard Accident Ins. Co. v. Harrison-Wright Co. 
(N. C.) 

513—Insured physician paying fees of counsel employed by indemnity insurer to defend mal- 
practice suit brought against insured, when insurer refused payment of fees, held 
entitled to reimbursement from insurer. Todd v. Fidelity & Casualty Co. of New York. 
(Ohio) ee hai’ a 

§ 514%. DEFENSE OF ACTIONS 

5141 Unsured’s failure to notify insurer of accident until service of summons against him 
held not to preclude injured person from suing insurer on automobile liability because of 
breach of co-operation clause, where seven months before trial insurer informed injured 
person that it was not liable under policy and was not interested in action against insured 
and subsequently insured delivered to insurer complaint and summons, since insurer 
failed to show that it was prejudiced by insured’s action. Purefoy v. Pacific Automobile 
Indemnity Exchange. (Cal.) ; on Viney 2 Fits lll seat : 4185 

5§141%4—Liability of automobile liability insurer to named insured who had recovered judgment 
for injuries sustained while riding with person who was indemnified by policy against 
loss for damages for bodily injuries, was not affected by clause which required insured 
to give co-operation, since such clause was applicable only when insured was defendant 
and insurer had assumed defense. Howe v. Howe et al. (N. H.) 1144 

5141 Provision in automobile liability policy that in event of suit brought to enforce claim 
against assured every summons or other process should be immediately forwarded to 
insurer, which should defend the suit, held not a mere “covenant”? by assured to forward 
the instruments, but a ‘“‘condition subsequent’? binding upon both parties. Where auto- 
mobile liability policy required that in case of suit assured should immediately forward 
every summons or other process to insurer, and assured delayed for more than four 
months without reasonable excuse in delivering summons and complaint to insurer, 
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insurer held entitled to cancellation of policy in action against assured and persons suing 
him on account of accident. Citizens Casualty Co. of New York v. Clark et al. (N. Y.)..1150 
51414—Provision, in application for policy indemnifying physician, that insured would attend 
and co-operate in preparation and defense of suits ‘without charge to company,” merely 
required insured to refrain from making professional charge for attendance as witness, 
in view of another provision whereby insurer assumed responsibility for defense of 
suits at its own cost. Insurer, under physician’s indemnity policy which required insured 
to attend and co-operate in preparation and defense of suits “without charge,” but 
also required insurer to assume defense of suits at its own expense, was obliged to 
furnish traveling expenses and other expenses. incidental to insured’s attending trial. 
Failure of physician insured under indemnity policy to make trip from Texas to Ohio 
at his own expense to attend trial of suit against him held not breach of condition 
subsequent in application requiring him to attend and co-operate in preparation and 
defense of suits “‘without charge,’’ where he gave insurer notice that it was financially 
impossible for him to attend and policy required ‘insurer to defend suits at its own 
expense. Medical Protective Co. v. Light. (Ohio) .. a re ee 
5§141%4—Where liability insurer, although denying that policy required it to defend suit against 
insured, wrote insured that it was willing to defend case, or to join with insured’s 
counsel, or to allow insured to rely solely on insured’s own counsel, insurer’s contract 
to defend was not breached and insurer was not liable to insured for attorney fees for 
defense of suit against insured. Fidelity & Casualty Co. v. Highway Const. Co. 
(Ohio) : 
514'4—Refusal 
mobile, to answer questions of insurer’s attorney as to capacity in which he was using 
1utomobile when accident occurred, held not breach of co-operation and assistance pro- 
vision of policy. so as to relieve insurer from liability to injured party, where accident 
was promptly reported and it was not claimed that judge had not furnished insurer with 
all information he had or could obtain concerning accident. Denley v. Oregon Auto- 
mobile Ins. Co. (Ore.) a 1355 
31414—Under automobile indemnity policy exempting insurer from liability for loss or dam- 

* age while automobile was being operated by person under sixteen years of age, insurer 
held not liable to insured for failure to defend suits against insured arising out of col- 
lision occurring while insured’s fourteen year old son, although contrary to insurer’s 
instructions, was driving automobile. Clause of automobile indemnity policy obligating 
insurer to defend suits against insured, even if groundless held not to require defense of 
suits against insured arising out of collision while automobile was being driven by 
insured’s fourteen year old son, in view of provision excluding casualties arising while 
automobile was being driven by person under sixteen, and description of suits to be 
defended as those to recover damages on account of such happenings as are provided in 
liability clauses. Regulation of state board of insurance commissioners requiring policies 
of indemnity against public liability and property damage to exclude liability of insured 
irising while automobile was being driven by person under fourteen years of age held 
not to enlarge coverage of policy fixing minimum age at sixteen, so as to impose liability 
on insurer for refusing to defend suits against insured arising out of collision occurring 
while insured’s fourteen year old son was driving. Texas Indemnity Ins. Co. v. Mclelland. 
(Tex.) PS 

(D) LIFE INSURANCE. 

§ 515. AMOUNT PAYABLE ON DEATH. 

515—To recover double indemnity provided for by life insurance policy in event of insured’s 
death from injuries effected solely through accidental means, there must have been ele- 
ment of unexpectedness in act or occurrence which led to death, not merely unexpected 
or unforeseen death. Application of term “accidental means’’ in double indemnity pro- 
vision of life insurance policy depends on facts of each particular case. Dark v. Pru- 
dential Ins. Co. of America. (Calif.) ates eas : oe 

515—Where contracts requiring burial association to provide funerals for members did not 
limit association’s obligation to providing funerals in New Orleans and vicinity, and 
contracts recited that they contained the entire agreement between the association and 
its members, association’s refusal to provide funeral outside of New Orleans held breach 
of contract. Where burial association contracted to provide funeral of value of $100, but 
wrongfully refused to provide any funeral, and beneficiary of contract buried member at 
expense of more than $100, association held liable to beneficiary for $100, though 
funeral would have cost association only $18.50. Where member of burial association 
was paid up and not in arrears at time of his death, association was liable for death 
benefits agreed to be paid. Allen v. Enterprise Benevolent & Burial Ass’n. (La.) ; 

515—Death of insured held due solely to accidental means within double indemnity pro- 
vision of policy, regardless of whether insured had epileptic fit or convulsions while in 
swimming pool and drowned as result thereof. Donnell v. Prudential Life Ins. Co. of 
America. (La.).. me a rey 

§15—-Where insured was found dead at bottom of swimming pool, and medical examination 
revealed discoloration of one cheek and small abrasion on forehead, and that death was 
caused by acute cardiac dilatation, and not by drowning, insurer held not liable for 
double indemnity for accidental death under life policy. Shopp v. Prudential Ins. Co. 
of America. (N. J.) 

§15—-Where accident clause of life policy provided against liability for death caused or con- 
tributed to by any bodily infirmity, and intrauterine hemorrhage, of which insured died, 
was due to “placenta previa of central type,” beneficiary could not recover, though 
recidental fall precipitated detachment of placenta and hemorrhage. Morrett v. Metro 
politan Life Ins. Co. (N. Y.) 

$13—-Parties to life policy have right to limit insurer’s liability for double indemnity to death 
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resulting solely from bodily injuries effected by accidental means. Death of insured 
resulting in part from mental shock when automobile driven by insured struck and injured 
child held not to result solely from ‘“‘bodily injuries” effected directly by external physical 
force, within double indemnity clause of life policy. Provident Life & Accident Ins 
Co. v. Campbell. Penn Mut. Life Ins. Co. v. Same. (Tenn.) 298 
That insured voluntarily went into dome tank car in course of his emp jloyment where he 
suffered heat exhaustion of which he died did not prevent recovery of double indemnity 
under accident clause in group life policy, since heat exhaustion was unforeseen, unex- 
pected, and out of the ordinary, and hence insured’s death resulted from “accidental 
means.” Metropolitan Life Ins. Co. v. Funderburk. (Tex.) 1051 
Where insured intended to take elevator to his office but fell into shaft when elevator 
car was stopped above opening for repairs. accident held not to occur while insured was 
“traveling as a passenger on a public conveyance operated by common carrier” within 
provision of life policy providing double indemnity if death .was caused while traveling 
as a passenger on certain enumerated conveyances. Under life policy providing double 
indemnity if death was caused by accident while traveling as passenger on street car, 
railway train, steamship, or other public conveyance operated by common carrier, passen 
ver elevator held not included, since under doctrine of ejusdem generis, general term 
“other public conveyance” included only conveyances of same general kind_as particular 
conveyances enumerated. Mitchell et al. v. New York Life Ins. Co. (U. S.) ; 1 
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Manifest intent of group life policy providing for total permanent disability benefits 
was that “total permanent disability’’ maturing contract must be such as to disqualify 
insured, not only from engaging in occupation he was engaged in when disability 
developed, but from performing substantial features of any gainful occupation, within 
range of his mental and educational capacity, with required skill and accuracy, and 
such disability must be presumably permanent and continuous. Protective Life Ins 
Co. v. Hale.  (Ala.) “ : 7 
“Total disability” contemplated in insurance policies does not mean literally state of 
absolute helplessness, but means inability to do substantially all material acts necessary 
to prosecution of insured’s business or occupation, in substantially his customary and 
usual manner, or to do substantially all material acts necessary to prosecution of some 
gainful business or occupation, which insured was qualified and capable of doing and 
which requires substantially same character of physical and mental training and effort. 
Railroad conductor suffering loss of leg and spinal injuries, who had insufficient educa 
tion to do clerical work, and could not undertake work requiring physical execution, held 
“totally and permanently disabled” so as to be entitled to recover disability benefits 
under group life policy, notwithstanding his employment as crossing flagman, which was 
attended with pain and was imprudent, and was given to insured hecause of consider- 
ation for his condition rather than because of his ability to work. Protective Life Ins.° 
Co. v. Wallace. (Ala.) 709 
-In action for disability benefits under life policy, March 1, 1933, held correctly fixed as 
date from which amount payable should be computed, where premium was due but not 
paid on January 2, 1933, 31 days of grace were allowed, insured was injured February 1, 
1933, proof was furnished June 10, 1933, and policy provided that when total disability 
existed continuously for three months it would be regarded by insurer as presumably per- | 
manent from date of completion of one month of continuous total disability. Equitable 

Life Assur. Soc. v. Hill. (Ala.) 932 

39 year old woman, anleiad as hoisery knitting machine operator for 22 years, whe 
suffered from chronic leg ulcer preventing her from working at her employment, which 
required prolonged standing, held permanently and totally disabled within group life 
policy, though after treatment she would be able to do other work. ‘“‘Total permanent 
disability,” as used in group life policy containing disability clause, is total permanent 
disability to perform work of occupation followed through life and only profitable occu- 
pation for which insured is suited by training and experience. John Hancock Mut. Life 
Ins. Co. v. Beaty. (Ala.) 

Under life policy dated August 17, 1920, which contained | provision that disability bene 
fits were payable one year after anniversary of policy next succeeding receipt of proof 
of disability, insured filing proof of disability on August 21, 1931, was not entitled to 
disability benefits, until one year after August 17, 1932, as against contention that 
amendment to application on August 24, 1930, changed anniversary date to August 24. 
Faulk v. New York Life Ins. Co. (Ala.) 1180 
“Total and permanent disability,’’ as result of bodily disease, so as to prevent insured 
from engaging in any occupation, exists, within policy insuring there against, where, on 
account of bodily disease, insured cannot longer perform all substantial and material acts 
necessary to be done in prosecution of his business in usual way or where disease is of 
such character that common prudence requires him to desist from his labors. Metropolitan 
Life Ins. Co. v. Weathersby. (Ark.) 
Provision for disability benefits in life policy, referring to total and permanent dis- 
ability by reason of which insured is prevented from engaging in any occupation and 
performing any work for compensation or profit, and provision in another policy, refer 
ring to disability whereby insured is wholly and permanently unable to engage in any 
occupation or perform any work for any kind of compensation of financial value, had 
same meaning. “Total and permanent disability” within life policy means disability of 
such character that insured has been rendered incapable of performing with reasonable 
regularity any substantially gainful occupation. Word “permanently” within total and 
permanent disability provision in life policy means that such disability was based on con 
dition that rendered it reasonably certain at time that disability would continue through- 
out insured’s life. Insured held not entitled to recover disability benefits under provisi 
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in life policy referring to permanent loss of sight of both eyes where he retained one- 
third normal vision. Insured, suffering impairment of sight, was not permanently and 
totally disabled, so as to be entitled to disability benefits under life policy, if he could 
be cured, or his alleged total disability lessened, either by operation, by treatment, by 
wearing spectacles, or by taking such other measures as reasonably prudent man would 
take, and which would have enabled insured to engage in some gainful occupation. Culver 
v. Prudential Ins. Co. of America. (Del.) ce eden ‘ ; 

516—Where life policy provided benefits in event insured should become wholly and _ per- 
manently disabled, clause waiving payment of premiums “during such disability’’ and 
“recovery from disability’ clause held not to contemplate that disability should not be 
permanent but intended to secure continuance of benefits so .ong as disability continued 
permanent and their cessation when what had seemed permanent was shown to have been 
temporary. Prudential Ins. Co. of America v. Litzke. (Del.) 

516—Provisions relating to payment of disability benefits under life policy must be construed 
together. Provision in life policy that any disability benefits becoming due before insurer 
approved proof of disability should become payable upon such approval held not to rende: 
insurer liable for all monthly installments of income regardless of when proof was 
submitted, but was intended to provide for payment of disabiity benefits falling due after 
proof of disability and before insurer’s approval thereof. Where life policy provided that 
monthly disability benefits would be paid during insured’s life upon his becoming wholly 
and permanently disabled, that first income payment should become due on first day of 
calendar month following receipt of proof of total and permanent disability, that any 
income payments becoming due before approval of proof should become payable upon such 
approval, and that subsequent payments would be made as they become due, submission 
ot proof of total and permanent disability held condition precedent to insurer’s liability 
bee extended only to benefits thereafter falling due. Holtz v. New York Life Ins. Co. 
(Del.) . 

516—Incapacity to perform any substantial part of insured’s ordinary duties is ‘“‘total dis- 
ability,’”’ although insured is still able to perform some parts of his work; “total dis- 
ability’’ being inability to do sybstantially all of material acts necessary to transaction 
of insured’s occupation in substantially his usual manner. Jefferson Standard Life Ins. 
Co. v. Oliff. (Ga.)  eadtaae ees : Peg os sae ; 3 pace te ; 

516—‘‘Total disability’? within group policy exists when insured is wholly disabled from put 
suing usual and customary duties of employment on which he must depend for living, 
although policy provides that disability must prevent insured from pursuing any occupa 
tion for compensation or profit. That insured attempted for a season to discharge duties of 
employment before ascertaining disability held not to prevent recovery of ‘‘total disabil 
ity” benefits thereafter accruing under group policy. Liner v. Travelers’ Ins. Co. (Ga.) 

516—As used in insurance policies covering permanent disability, word “permanent’’ may 
not require showing that disability must continue throughout life of insured, but it con- 
notes idea that disability must be something more than temporary, and at least pre- 
sumably permanent. Commonwealth Life Ins. Co. v. Ovesen. (Ky.) mens 

516—Employee’s recovery under group insurance policy for total disability held limited to 
amount of insurance in force upon employee’s life when disability commenced, notwith 
standing subsequent rider increasing amount, where both original policy and rider allowed 
disability benefits to extent of insurance when disability commenced. Allison v. AStna 
Life Ins. Co. (La.) > 

516—Insured suffering for four years from chronic pyelitis, which prevented him from follow 
ing gainful occupation, held entitled to permanent and total disability benefits under life 
policy, though it was not conclusively shown that condition of disability would continue 
for rest of his life, where policy provided for payment of such benefits if proof sub- 
mitted was not conclusive as to permanency of such disability, but established fact that 
insured was, and for three consecutive months preceding receipt of proofs had been, totally 
disabled. Frey v. Manhattan Life Ins. Co. of New York. (La.) 

516 —Provisions of life insurance policy for payment of stated sum on each anniversary 
date to insured during his lifetime and continued disability after proof of total per 
manent disability held te create contingent “‘‘annuity’’ with specific limitation as to dur 
ation. New York Life Ins. Co. v. Majet.  (Miss.) 

516-—Under policy providing that total disability shall be presumed to be permanent when it 
has existed for ninety consecutive days. insured who was totally disabled from May 5, 
1932, to August 15, 1932, and who admitted that disability ceased August 15, 1932, held 
not entitled to total and permanent disability benefits on theory that 
vision determined that his disability was total and permanent since 
rebuttable. Thorne v. State Mut. Life Assur. Co. (N. J.) 

516—‘‘Total and permanent disability” within policy is such as renders insured unable to 
carry on same occupation in which he had been trained and has worked or occupation 
reasonably comparable in type and remuneration to that in which he was employed. 
Robinson et al. v. Equitable Life Assur. Soc. of the United States. (N. Y.) 

516—Under accident policies and life policy insuring against “total disability to engage in 
any occupation or work for compensation or a, quoted words mean inability to 
perform any of the duties of any occupation which insured might ordinarily be capable 
of performing. Cooper v. Metropolitan Life Ins. Co. (Pa.) pag wn a Kameee 

516—Insured developing cataracts in both eyes preventing engaging in occupation of civil 
engineering and contracting held entitled to total and permanent disability insurance 
benefits, though an operation to be performed several years later would probably be 


successful ; such success not being certain. Odiorne v. Prudential Ins. Co. of 
America. (S. ee : ; 


516—Insured was not required to submit to corrective surgical or medical treatment to recover 
kenefits for disability under life policies where policies did not require submission to 
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surgical treatment and provided for cessation of disability payments if insured should 
later recover. “Total and permanent disability’ within life policy is inability to do sub- 
stantially all material acts necessary to prosecution of insured’s busit.ess or occupation in 
substantially his customary manner. Ford v. New York Life Ins. Co. (S. C.) . siawin ee 
“Total disability’? within insurance policy providing for payment of total, permanent 
disability benefit means inability of insured to do substantially all material acts necessary 
to prosecution of his business or occupation in substantially his customary and usual 
manner. Hardin v. Southeastern Life Ins. Co. (S. C.) oe 5 
—Policy provision for disability benefits upon due proof that insured has become ‘wholly 
and permanently disabled,” so that he is and will be permanently, continuously, and 
wholly prevented thereby from performing any work, or engaging in any occupation, 
for compensation or profit, and that such disability has existed for 60 days, held not 
ambiguous, so as to authorize construction that policy covered total temporary disability 
continuing for over 60 days, notwithstanding policy limited disability payments to con- 
tinuance of disability and authorized insyrer to require proof of continuance of dis- 
ability. Lunsford v. Massachusetts Mut. Life Ins. Co. (Tenn.) 
Insured who is wholly, continuously, and permanently unable 
occupation or any other gainful occupation or work during his lifetime is “totally and 
permanently disabled,’ within “totel and permanent disability’? clause of group policy. 
Person insured under group disability policy held not required to undergo operation to 
remove hernia to recover benefits of policy. Temples v. Prudential Ins. Co. of Amer 
ica. (Tenn.) 774 
“Total and permanent disability,’’ within group policy, of insured, who had spent entire 
mature life as railroad switchman, existed prima facie 1f insured was totally and_per- 
manently disabled from performing work or engaging in occupation he was engaged in at 
time of injury. Metropolitan Life Ins. Co. v. Pribble. (Tex.) ; ae 1267 

§ 518. LIMITATION OF LIABILITY TO AMOUNT OF ASSESSMENT. 

518—Under statute, mutual assessment accident company is liable for full payment of 
claim for disability unless company shows that sums received from assessments made to 
meet the payment together with such other moneys as may be used under company’s 
by-laws are insufficient to make full payment. American Ins. Co. of T’exas v. Crawford. 
(Tex.) : : eaeree - ; —e6 

§ 523. DEDUCTIONS AND OFFSETS. 

523- Loans on life policies, unlike commercial loans, do not constitute personal obligations 
payable at specific date, but are treated as advances against policy repayable only 
from proceeds at maturity Manufacturers’ Trust Co. v. Equitable Life Assur. Soc. 
of the United States. (N. Y.) 

(Ek) ACCIDENT AND HEALTH INSURANCE. 

$ 524. TOTAL DISABILITY. 

524—Where work is accompanied by suffering and aggravation of chronic disease and 
medical advice favors rest, fact that employee had strength to work and does work 
occasionally will not bar recovery on group policy covering “total permanent dis- 
ability.”” Equitable Life Assurance Society of the United States v. Watts. (Ala.).... 453 

524—‘Total disability” within policy providing for benefits for total and presumably 
permanent disability does not mean state of absolute helplessness, but means insured’s 
inability to do substantially all of the material acts necessary to engage in any occupa- 
tion for remuneration or profit, taking into consideration his mental and physical 


capacity so to do if he so wished. Equitable Life Assurance Society of the United 
States v. McKeithan. (Fla.) 


§24--Insured not incapacitated from performing substan 
of hi ccupation is not “totally disabled.” Hurst v. Federal Life Ins. Co. (Ga.) 

§24-—Disability or incapacity reasonably closing to insured substantially all material activities 
of his occupation, or such other employment approximating same livelihood as insured 
might fairly be expected to follow, in view of his station, circumstances, and physical 
capabilities, is “total disability.” within health and accident policy defining such disability 
as one rendering insured permanently, continuously, and wholly unable to perform any 
work or follow any occupation for remuneration or profit. Guardian Life Ins. Co. of 
America v. Snow. (Ga.) PTI z ..1066 

$24—Under accident policy which provided in one clause for payment of a maximum sum 
for permanent loss of sight of both eyes, and in another clause for payment of 
weekly disability benefits for accidental injuries, insured who was practically blind in 
one eye at time of issuance of policy, and whose other eye was blinded by accident, 
could recover amount specified for loss of sight of both eyes, but not weekly indemnity 
payments for total disability provided in other clause. Hill v. National Life & Acci- 
dent Ins. Co. (La.) ‘ 

§24—That insured was not actually empl 

by him under accident policy providing for payment of weekly indemnity should insured 

be prevented by injury from performing each and every duty pertaining to his occupa- 

tion. Phoenix Indemnity Co. of New York v. Smith. (Md.) 

Attorney's inability to perform essential acts necessary to exercise of his profession 

because of impaired vision and swollen tongue, rendering him unable to read or converse 

with clients, held to constitute ‘total disability’ within health insurance policy. Hallock 

v. Income Guaranty Co. (Mich.) 

$24 Under accident policies and life policy insuring against “total disability to engage in 
any occupation or work for compensation or profit,’”? quoted words mean inability to 

perform any of the duties of any occupation which insured might ordinarily be capable 

of performing. Cooper v. Metropolitan Life Ins. Co. (Pa.) 

525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 

Tnsured who was incapacitated for work by kidney ailment and hernia and who was not 
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continuously confined to bed but took short walks in open air by physician’s advice and 
went to physician’s office for treatment held “confined to bed’’ within meaning of policy 
___ providing coverage for confining illness. Interstate Life & Accident Co. v. Lange. (Ark.)1280 
525—Insured who was unable to attend to his duties and whose confinement indoors for 
three weeks due to cerebral hemorrhage caused worry, nervousness, and increased blood 
pressure, and who went outdoors only on instructions of physician as part of proper 
treatment for his illness, held “confined continuously within doors’? within health policy 
ind entitled to indemnity provided thereby. Mutual Ben. Health & Accident Ass'n v. 
Burrow’s Ex’x. (Ky.) : b 
525—-That_ insured, suffering from arterio-sclerosis, had taken automobile trip from Shreve 
port, La., to Galveston, Texas, to see heart specialist just prior to effective date of rider 
to policy providing for continuation, during confinement, of indemnity payments after 
expiration of period covered by face of policy, held insufficient to overcome finding that 
confinement became necessary before expiration of period. That insured. suffering from 
arterio-sclerosis, called, during period for which recovery was sought, at physician’s 
office and under physician’s orders took short walks for exercise and short rides in auto 
mobile for fresh air for sole object of benefiting health held not to preclude finding that 
insured was “confined within house’ within meaning of rider to health policy providing 

for payment of indemnity during such period. Massachusetts Protective Ass'n, Inc. vy. 

Picard. (U. S.) 

§ 526. PARTIAL DISABILITY IN GENERAL. 
520--Where accident policy provided that total disability existed where plastering contractor 
was disabled from performing “any and every kind of duty" pertaining to his occupation, 
and that partial disability existed where he was disabled from performing “‘one or more 
important daily duties’’ pertaining to his occupation, contractor held only “‘partially 
disabled” where he was able to perform some duties pertaining to occupation. Dietlin 

v. General American Life Ins. Co. (Cal.) 

6--Insured’s right to recover total, permanent disability benefits under insurance policies, 
defining total disability as disability wholly preventing insured from performing any work 

for remuneration or profit or for compensation of financial value, did not depend on his 
establishment of absolute total disability, but on proof of disability incapacitating him to 
earn money. Treblas v. New York Life Ins. Co. (Mass.) 

528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 
<—Insured who according to terms of life policies was presumptively permanently disabled 
held not entitled to payments for perminent disability, where. at time proofs were made, 

it appeared that his disability was in fact not permanent. Dietlin v. General American 
Life Ins. Co. (Cal.) 

Employee, suing for disability benefits under group policy, if totally and permanently 
disabled, could recover, notwithstanding his bona fide, though ineffectual, effort to con- 
tinue work when he was not physically able to do so. Prudential Ins. Co. of America 
v. Martin. (Ind.) 

528—Under policy insuring against total permanent disability, inability to do substantially all 
material acts necessary to the conduct or prosecution of insured’s business or occupation 

in substantially the usual and customary manner constitutes “permanent total disability” 

absolute helplessness not being essential to recovery of benefits. Smoak v. Southeastern 

Life Ins. Co. (S. C.) és : i ane : 

In action on accident policy, that the insured undertook to return to work and was able 

to perform 2 part of his duties and draw full salary therefor held not to preclude 

recovery of benefits, since insured was merely attempting to minimize liability of insurer. 

Mann v. Travelers’ Ins. Co. (S$. C.) 

530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

330—Insured held not entitled to recover disability benefits under industrial health policy, 
limiting number of weekly benefits payable in any 12 consecutive months to 20, for 

weeks after 12-month period during which 20 weekly payments were made. Tatum v. 

National Life & Accident Ins. Co., Inc. (1,a.) ‘ .. 814 

530—Insured was chargeable with knowledge of provision in health and accident policy that 
dolicy should not cover any person more than fifty years of age, irrespective of whether 

insured had read the policy. National Life & Accident Ins. Co. v. Ransdell. (Ky.) 1299 

530--Double indemnity provision of life policy excepting death from poison or gas defeated 
recovery for double indemnity for death from carbon monoxide poisoning, unless pro- 
vision was ineffective because of contrary agreement. Rasmussen v. New York Life 

ine; Co... EX... ¥52 soi : 740 

530-—Health and accident policy is written contract, solely on terms of which insured’s right 
to collect from insurer for disability is based. Smith v. Mutual Benefit Health & Accident 

Ass’n. (U. ; aces ; ; 

§ 531. CLAS O} f 

531—Accident policy provision for modification in case of injury to insured after changing 
to more hazardous occupation ‘“‘except ordinary duties about his residence * * * in 
which event” reduced rate would be paid held to require payment of original amount to 
insured, notwithstanding change in occupation, where accident occurred in course of 
household duties. Friend v. Business Men’s Assur. Co. (Kan.) 


XIV. Notice and Proof of Loss. 
533. EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 

$33-—Purpose of requiring insured to furnish proof of loss to insurance company is that com- 
pany might have knowledge of particulars of loss and all data necessary to determine its 
liability and amount thereof. Equitable Life Assur. Soc. v. Foster. (Ala.) 

533—Language of owner, landlord, and tenant public liability policy requiring insured to 
give immediate written notice of any accident must be given reasonable construction. 
New Amsterdam Casualty Co. v. Plaza Square Realty Co. (Ind.) haa 674 
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§ 535. NECESSITY OF NOTICE. 

535—Under terms of group life policy, making of due proof of total and permanent dis- 
ability during continuance of policy and surrender thereof held condition precedent to 
insurer’s duty to waive future premiums or to pay insured the sum then insured. 

Burchfield v. AStna Life Ins. Co. (Ala.) 

Insured held not excused from giving notice of loss under tornado and storm policy 
because policy had not been delivered to insured or their rental agents, where original 
policy had been delivered to mortgagee of insured property and insured knew of exist- 
ence of policy, although certificate of insurance had not been furnished to insured’s rental 
agents and rental agents had no knowledge of insurance. Godley et al. v. North River 
Ins. Co. (Ga.) ie pitas 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 
536—Where policy provided insurer would pay premiums after accrual and proof of insured’s 
disability and monthly disability benefits at end of six months after proof of disability, 
furnishing of proof of disability was condition precedent to insurer’s obligation to pay 
premiums and benefits. Where furnishing of proof of disability was condition precedent to 
insurer’s obligation to pay disability benefits, insured could not recover disability benefits 
from date of disability to date when proof was made, notwithstanding subsequent insanity 
of insured, or that there had been no default in premium payments after insured was dis- 
abled, or that policy did not provide for diminution in amount payable at death of insured 
because of disability payments. Insurer’s issuance of certificate for lost policy which did 
not contain policy provisions held not to estop insurer from asserting that insured could 
not recover certain disability benefits because of insured’s failure to give notice of 
disability as required by policy, in absence of duty on insurer’s part to make certificate 
disclose policy provisions. Kimsey v. Jefferson Standard Life Ins. Co. (Ala.) 
536—Under life policy with disability clause, due proof that insured, while less than 60 years 
of age, had become permanently disabled or physically or mentally incapacitated to such 
extent that he was rendered wholly and permanently unable to engage in any occupation 
or perform any work for any kind of compensation of financial value held essential to 
insurer’s liability under disability clause. Under life policy with disability benefits, duc 
proof that insured has become wholly and permanently disabled held condition precedent to 
insurer’s liability, unless waived. Prudential Ins. Co. of America v. Litzke. (Del.) 
Total loss of property covered by fire insurance policy precluded arbitration of losses 
thereunder and obviated necessity of submitting proof of loss to insurer. United States 


536 


17 


1095 


Fire Ins. Co. v. Boswell et al. (Tex.) 1321 


§ 538. PERSONS TO WHOM NOTICE OR PROOF MAY BE GIVEN OR MADE. 

538—Under owner, landlord, and tenant public liability policy requiring insured to give 
immediate written notice of accident, notice or knowledge of accident possessed by 
janitor and sister-in-law of president of insured corporation held not notice to insured, 
so as to preclude recovery for damages sustained by insured because notice of accident 
was not given to insurer until eight months after accident occurred but within three 
days after insured learned of accident, where neither janitor nor sister-in-law ever 
told any of insured’s officers or agents anything about accident. New Amsterdam 
Casualty Co. v. Plaza Square Realty Co. (Ind.).......... : 7a 

§ 539. TIME FOR NOTICE AND PROOF. 

(1). In general. , : 

539(1)—Where disability clause of group life policy provided that due proof during con- 
tinuance of policy should be made of any total and permanent disability occurring 
before insured became 60 years old, and that loss of both eyes and similar afflictions 
should be deemed total and permanent disability if proof of such loss should be fur- 
nished insurer before insured became 60 years old, it was not essential that proof of 
total and permanent disability other than that resulting from loss of both eyes or 
such afflictions should be made before insured became 60 years old. Burchfield v. Aitna 
Life Ins. Co. (Ala.) ; 

539(1)—-Where life policy provides for paymen E 
is in force payable when proof of disability is furnished, insured must show that dis 
ability occurred while policy was in force, but proof thereof may be made within 
reasonable time after policy lapses and before suit is begun. Insured, who was disabled 
while policy was in force, but furnished proof of disability within a year after policy 
lapsed held entitled to recover under policy which provided for payment of benefits upon 
receipt, within one year after policy lapsed, or proof that insured became totally and 
presumably permanently disabled while policy was in force, notwithstanding another clause 
provided that disability is presumably permanent only when insurer received proof that 
disability presumably will exist continuously during remainder of insured’s life. Equitable 
Life Assur. Soc. v. Hill. (Ala.) ‘ os 

§39(1)-—Insured’s group life policy was not in force when proof of disability was furnished 
about February 1932, so as to entitle insured to total and permanent disability benefits. 
where injury took place March 24, 1931, employment was terminated on March 31, 1931, 
and there was no showing that insured exercised his rights under conversion privilege to 
continue insurance in force. Protective Life Ins. Co. v. Cole. (Ala.) 

§39(1)—Provision in life policy for disability benefits in event of default after disability 
provided due proof was made not later than six months after default made _ proof 
within six months after default condition precedent to recovery of benefits for dis- 
ability accruing prior to default, so that insured who defaulted January 2, 1932, and 
gave notice February 5, 1933, of disability occurring before default could not recover 
disability benefits. New York Life Ins. Co. v. Moose. (Ark.) ; : 

§39(1)—-Proof of disability made within 120 days after total and permanent disability set in 
as result of previous injury becoming infected. although made more than 120 days after 
receipt of original injury, held to comply with policy of disability insurance requiring 
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proof of disability to be made within 120 days after receipt thereof. Pacific Mut. Life 
Ins. Co. of California v. Jordan. (Ark.) 


1281 
539(1) 


Insured, if permanently disabled, could recover benefits under life policies in force 
at time of accident, as against contention that insurer had exercised its option to apply 
cash surrender value to be paid-up insurance after policies lapsed and prior to claim for 

permanent disability. Stossel v. Gulf Ins. Co. of Jacksonville. (Fla.) 958 
539(1)—-Where life policy stipulated no time within which proof of death must be furnished, 
proofs could be made within reasonable time Holmes v. Atlanta Life Ins. Co. (Ga.) 191 
539(1)—Accident policy provision requiring proof of disability to be furnished, upon forms 
supplied by insurer, within 6 months after commencement of total and permanent dis- 
ability, held reasonable. Bowling v. Illinois Bankers’ Life Ass’n et al. (Kan.) 292 
539(1)—Provision of city employee’s group insurance policy for termination of employee’s 
insurance thereunder on termination of his employment held not to render impossible, giving 
of notice and filing of proof of discharged employee’s disability during continuance of his 
insurance certificate, as required by policy and certificate, where testimony reasonably 
warranted inference that insured was totally and permanently disabled for some months 
before his discharge. Giving of notice and filing of proof of discharged policeman’s dis- 
ability during continuance of certificate, issued to him under city employees’ group insur- 
ance policy, as required by such policy and certificate, held not rendered impossible to 
policy provision that insurance should end with termination of insured’s employment on 
theory that employee could not file valid claim for permanent disability benefits while on 
city payroll. Insured, not giving insurer notice or filing proof of his total permanent dis- 
ability within period of over five months between his discharge as city policeman and his 
death, failed, as matter of law, to do so within reasonable time after termination of his 
employment as required to obtain benefit of waiver of premiums under city employees’ group 
insurance policy; question of reasonable time not being one of fact for jury. Provision 
of city employees’ group insurance policy for giving of his certificate of insurance, which 
policy provided should end on termination of his employment, in order to obtain benefit 
of waiver of premiums, held not unreasonable; insured having reasonable time after ter 
mination of employment to file proof. Hardin v. Southeastern Life Ins. Co. (S. C.) 
539(1)—Prompt notice of insured’s death given by employer in customary way under group 
life policy held sufficient to authorize recovery of double indemnity under accident clause, 
as against contention that notice and proof made no claim for double indemnity. Provision 
in group life policy with accident clause that proof of loss should be made within ninety 
days after date of loss held void as contrary to statute providing that any stipulation 
fixing time within which notice should be given at a less period than ninety days should 
be void. Metropolitan Life Ins. Co. v. Funderburk. (Tex.) 
1)—Provision in insurance policy which operates in such manner as to conflict with 
statute is governed by statute. Requirement in disability benefits clause of life policy 
that proof of disability must be received at insurer’s home office while policy was in full 
force and while no payment of premium was in default held invalid as in conflict with 
statute making void any stipulation in a contract requiring notice of claim for damages 
to be given at less period than 90 days. Provision m a contract which is unreasonable 
with respect to time limit within which proof of loss must be furnished as applied to 
facts of particular case is contrary to statute requiring that time limitation must be rea- 
sonable. Where requirement in disability benefits clause of life policy in respect to time 
within which proof of disability must be made was invalid as in conflict with statute, 
insurer could only insist upon proof or notice of disability being given it in a reason- 
able time. Bankers’ Reserve Life Co. v. Springer. (Tex.) 1253 
1)—-Where office of general agents of insurance company was nearly 200 miles distant 
from where trucks were used by holder of automobile liability insurance policy, parties 
must have understood that written notice of accident covered by policy might be given 
by mail. Yanago v. Aitna Life Ins. Co. (Va.) 407 
339(1)—Whether notice of accident was given with reasonable promptness under the circum- 
stances within terms of automobile policy depends upon facts in each particular case. 
Where automobile policy issued to father provided for notice to company as soon as rea- 
sonably possible after accident, and son, a member of father’s household, sustained fatal 
accident in December, 1932, and father died in May, 1933, and son’s administrator was 
appointed in October, 1933, when upon suit by guest injured in accident, notice was 
given to insurer for first time, notice held insufficient compliance with policy to justify 
recovery against insurer by guest obtaining judgment against son’s administrator. Sawyer 
v. Travelers’ Ins. Co. (U. S.) 1131 
(3). “Immediate’’ notice. 
539(3)—Insurer was not liable for total and permanent diSability benefits, retention of 
which would keep up group life policy and entitle administratrix to recover thereon 
on insured’s death, where insured made no claim for disability before bringing suit, 
gave no immediate written notice of sickness or injury, nor affirmative proof thereof 
within 30 days, as‘ required by policy, and failed to bring action within 2 years’ 
limitation in policy. Lombardi v. Metropolitan Life Ins. Co. (Mich.) ; 
539(3)—Insured under automobile liability policy requiring immediate written notice to 
insurer upon occurrence of “‘accident’”’ was not required to report automobile collision 
until occupants of other automobile asserted claim, if insured, acting as reasonably pru- 
dent person, concluded that there was no injury upon which claim could be predicated. 
Ohio Casualty Ins. Co. v. Rosaia et al. (U. S.) .. 131 
339(3)—Whether automobile policy provides that “immediate” 
given or that notice of accident shall be given within a reasonable time, duty of insured 
is to give notice with reasonable promptness under the circumstances, since “immediate” 
does not mean on the moment. Sawyer v. Travelers’ Ins. Co. (U. S.) 1131 
539(3)—In liability indemnity insurance policy, provision requiring assured to give “imme- 
diate” notice of accident must be given liberal construction, and will be construed to 
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mean “within reasonable time.” Under liability indemnity policy, notice to insurer on 
August 5, of accident occurring June 28, held not sufficient compliance with provision 
requiring “‘immediate’’ notice, since under such circumstances assured did not exercise 
reasonable diligence in giving notice, notwithstanding assured, after investigation, believed 
that no claims would be made against it as a result of accident. Palacine Oil Co. v. 
Commercial Casualty Ins. Co., Newark, N. J. (U. S.) ‘ acmcte h eake at. ghee 
529(3)—Provision in automobile liability insurance policy that ‘immediate’ written notice of 
accident covered by policy be given company or its duly authorized agent required that 
notice be given with reasonable dispatch, since “‘immediate’’ as used did not mean instan- 
taneous. Yanago v. “Etna Life Ins. Co. (Va.) ‘ 5 407 
(5). Effect of failure or delay. 
539(5)—Generally failure to give notice or to make proof within specified time in accord- 
ance with terms of policy does not forfeit right to recover unless policy in express 
terms or by_necessary implication makes notice or proof condition precedent to recovery. 
New York Life Ins. Co. v. Moose. (Ark.) .... 21 
539(5)—Under life policy whereby recovery for disability was predicated on happening of 
disability and proof thereof within 120 days, requirement of notice of disability was a con- 
dition precedent to granting of benefits, and where such notice was not given within 
required time, insured could not recover disability benefits. Pacific Mut. Life Ins. Co. 
v. Butler. (Ark.) ( ; Vat OAs Bhi Gh itaies 
559(5)—-Insured’s failure to give automobile liability insurer notice of accident until twenty- 
six days had passed relieved insurer of liability where policy required immediate notice 
and delay virtually destroyed insurer's chances of favorable settlement. Jones v. 
Shehee Ford Wagon & Harness Co., Inc., et al. (La.) 
§39(5)—-Failure to give notice to insurance company of institution 
judgment could not defeat action on policy by insured’s judgment creditor, where com- 
pany had denied liability on automobile liability insurance policy. Yanago v. &tna Life 
Ins. Co. (Va.) 
(6). Excuses for failure or delay. 
539(6)—-Where making of due proof of total and permanent disability during continuance of 
group life policy and surrender of policy were condition precedent to insurer’s duty to 
waive future premiums or to pay insured sum then insured, failure to make such proof 
was not excused by reason of insured’s mental and physical condition amounting to 
total and permanent disability and occurring before lapse of the policy. Burchfield v. 
7Etna Life Ins. Co. (Ala.) Sats BE RES es arent ier ae 
539(6)—Under accident policy requiring insured to give notice of injury to insurer within 
20 days of accident or as soon as reasonably possible, insured delaying over 7 months 
in giving notice, although delay of 3 months was excusable by severity of injuries 
received, held to have failed for unreasonable time to give notice required. Fidelity 
& Casualty Co. of New York v. Riley. (Md.) a ts ‘ ; 
539(6)—Where insured had become insane, requirement in disability benefits clause of life 
policy that proof of disability must be made while policy is in full force and while mn 
payment of premium was in default held invalid as unreasonable under statute declaring 
invalid any unreasonable stipulation as_ to time within which notice of claim for dam- 
ages must be made. Bankers’ Reserve Life Co. v. Springer. (Tex.) 1253 
§ 542. STATEMENTS OR PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 
(1). In generel. 
542(1)—Provision of group policy for “due proof” of disability held not to require 
proof in affidavit form. Metropolitan Life Ins. Co. v. Lovett. (Ga.) ake 473 
543. PROOF OF DEATH OR INJURY TO INSURED. 
43—Form signed by insured stating that insured did not know whether disability presum 
ably would continue for life, and form signed by attending physician stating that insured 
would completely recover held insufficient compliance with provisions of group life 
policy requiring that proof of total and permanent disability be furnished to insurer, t 
warrant recovery of disability benefits. Protective Life Ins. Co. v. Hale. (Ala.) 704 
Requirement in life policy with disability clause of due “proof” that insured has become 
“‘nermanently disabled’? does not mean conclusive proof of perpetual disability, since 
“permanently disabled” is the antithesis of ‘‘temporarily disabled’? because ‘‘permanent”’ 
is the direct antonym of “temporary,” and ‘permanently disabled’? means a present dis- 
ability which has every indication of continuing indefinitely as to time and as to which 
there is no present reasonable and apparent probability of future recovery. Provision in 
life policy with disability clause that ‘‘due proof’ that insured had become wholly and 
permanently disabled should be made held not to mean such proof as insurer should desire 
or arbitrarily demand, but such reasonable proof under all the circumstances as the par- 
ticular case might admit in the judgment of tribunal charged with settlement of contro- 
versy. “Undetermined,” as used by physician in proof of claim under disability clause of 
life policy in respect of insured’s condition, held to mean that there was then no reasonable 
or apparent prospect of recovery from pulmonary tuberculosis, so as to entitle insured, 
totally disabled since making of proof, to recovery of disability benefits on ground that 
proof showed that insured was ‘wholly and permanently disabled.” Prudential Ins. Co. 
of America v. Litzke. (Del.) . oe ; j ath eees a Sao ar BIR oe 
543—Purpose of condition in life policy requiring due proof of death is that insurer may be 
able intelligently to form some estimate of his rights and liabilities before he is obliged 
to pay. What is generally considered due proof of death within life policy cannot be 
limited by custom prevailing in insurer’s business unless notice thereof has been brought 
to insured. Requirement of due proof of death in life policy must be liberally construed 
in insured’s favor, and where policy fails to provide for any particular manner in which 
proof should be given, any facts furnished insurer are sufficient which will give assurance 
that event has happened on which liability to insured depends. Information given to 
insurer’s agent about a week after insured’s death, as to date, place, and cause of death, 
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held ‘due proof of death” within condition in life policy. Levine v. New York Life Ins. 

Cee ORR eee: ce vie ons e sons 1019 
Under life policy providing for payment of disability benefits if, while policy was in 
full force and effect and while no premium payment was in default, insurer received 
due proof of disability, proof of disability or waiver thereof held condition precedent to 
right to recover benefits. Bankers’ Reserve Life Co. v. Springer. (Tex.) 1253 

§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 

549—-Insurer’s demand for autopsy, authorized by accident insurance policy, on body of 
insured after burial, held reasonable and compliance therewith condition precedent to 
recovery on policy for accidental death, where no notice of accident was given by insured 
during his life, or by plaintiff before burial of remains. Gould vy. Travelers’ Ins. Co 

CN; ¥.) ; ea ¥ ats 1073 
—Where accident policy gives insurer right to make autopsy, in case of death, where not 
forbidden by law, but request for autopsy is not made for more than five weeks after 
receipt of notice of insured’s death, and when made is coupled with request not within 
terms of policy in such way that both requests must be granted or denied, refusing such 
request does not preclude beneficiary’s recovery, in absence of no claim that cause of 
death was other than that claimed by beneficiary, or showing of prejudice to insurer by 
denial of request. Where accident policy gave insurer right to make autopsy but insurer 
did not make request for autopsy for more than five weeks after receipt of death notice, 
and then coupled request with request for permission to remove specimens for chemical, 
microscopic, pathological, laboratory, or other examinations, requests being coupled so 
as to require granting or denying of both, refusing requests held not to preclude recovery 
on policy. Provident Life & Accident Ins. Co. v. Green. (Okla.) 1079 
Retusal of widow beneficiary to permit autopsy in accordance with accident policy giving 
insurance company right to autopsy in case of death, where not forbidden by law, held 
not to preclude recovery for accidental death, where request for autopsy was not mad 
until after burial of insured. Provident Life & Accident Ins. Co. v. Campbell Penn. 
Mut. Life Ins. Co. v. Same (Tenn.) 298 

549—Failure to comply with condition of life insurance policy that proof that insured’s death 
from internal injuries was revealed by autopsy be received at insurer’s home office to 
recover double indemnity defeats recovery thereof. Insurer held not required to demand 
autopsy, as authorized by life insurance policy, to defeat recovery of double indemnity 

for insured’s death from carbon monoxide asphyxiation, not proved to have been revealed 

by autopsy, as required by policy. Fidelity Mut. Life Ins. Co. v. Powell. (U.S.) 
550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 

Upon receipt of proofs of loss under disability policy showing that disability did not 
occur until after policy had terminated, insurer was not called on to take any action, 
could properly close its files in case, and was not liable under policy. Equitable Life 
Ascur. Soc. v. Foster. (Ala.) 


Where holder of life policy makes proof that he is and has been for long period of 
time, totally disabled from bodily disease, insurer must accept —- proofs “7 
Man- 


manency of disease and make payments of disability benefits accordingly. Frey v. 
hattan Life Ins. Co. of New York. (1a.) 1232 
§ 552. MISSTATEMENTS OR OMISSIONS. 
$52--Insured’s inclusion in proofs of loss of bed valued at $3.50, which he did not own, held 
not willful misrepresentation avoiding fire policy, where agreed damage was over $1,000, 
and there was no admission ky imsured, ot very clear proof, that representation was will 
fully false and calculated to deceive insurer. Goldberg v. Globe & Republic Ins. Co. of 
America. (Minn.) 
§ 553. FRAUD OR FALSE SWEARING. 
(1). In general. : a ; 
553(1)—-False swearing in proofs of loss, in order to void policies, must be willful and 
with intent to deceive and defraud insurer. Weininger et al. v. Metropolitan Fire Ins. 
‘o. et al. (Til.) soe rian woe : saad ask - 
$4, ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
§ 556. POWERS OF OFFICERS OR AGENTS. 
(1). In general. ; 
556(1)-—Acts of insurer’s agent in furnishing beneficiary of life policy, for purpose of making 
proofs of death, forms of old insurer instead of those of new insurer which was acting as 
trustee for old insurer which was being liquidated, and in receiving and filing proofs as 
for old insurer, could not defeat beneficiary’s right to recover against new insurer to 
which insured had transferred his policy. King v. American Ins. Union, Inc. (Mich.) 978 
(2) Powers of adjusters : 

556(2)-—Insured cannot rely upon waiver of proofs of loss arising out of alleged agreement 
of insurer’s adjusting awent made after time within which affidavit constituting proofs of 
loss should have been filed under terms of policy. Miller v. Mutual Fire & Tornado 
Ass'n of Cedar Rapids. (Towa) 

557. ——- EXPRESS WAIVER. a 
Insurer’s letters, written in response to proofs of death submitted by beneficiary of 
life policy, containing statements which might be taken as denial of its liability for 
double indemnity but also containing language indicating that door was left open, for 
satisfactory proof, held insufficient to show waiver of proof that death was caused by 
accidental means. Mulholland v. Prudential Ins. Co. of America. (N. Y.) 1016 

§ 558. IMPLIED WAIVER IN GENERAL. 


(+). Acts and conduct in general. _ ; ; hea: 
558(1)—Defendant’s admission on trial of action for double indemnity under life insurance 


olicy that insured’s death resulted from carbon monoxide asphyxiation, which could be 
judicially noticed as internal injury within exception to requirement that injury causing 
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death be evidenced by visible contusion or wound on exterior of body, was not waiver 
of proof required by policy that such injury be revealed by autopsy. Fidelity Mut. 
Life Ins. Co. v. Powell. (U. S.) 

(2). Statements and acts of officers and agents. 

558(2)—Insurer held not estopped to claim that insured’s proofs of total permanent dis- 

ability were not filed in time by failure to advise him of his rights when he told man 
in insurer’s office that his physical condition was not good, in absence of evidence that 
insurer contributed to insured’s alleged ignorance of contents of policy or deceived or 
defrauded him. McKorrell v. Mutual Life Ins. Co. of New York. (S. C.) 

(3). Requiring proofs as waiver of notice. 

Accident insurer’s request for proof of insured’s disability, after being notified thereof, 

1d not constitute waiver of policy provision that no action to recover on policy could be 

maintained unless such proof was supplied within 6 months after commencement of total 
ind permanent disability. Bowling v. Illinois Bankers’ Life Ass’n et al. (Kan.) 
(5). Failure to make sufficient demand. 

5)—-Letter to insured after fire which stated that insurer demanded strict compliance 
with policy, directed insured’s attention to section of policy which required insured to 
furnish proofs of loss within sixty days, but did not demand proofs of loss or refer to 
statute, held not sufficient notice under statute to preclude action by insured on policy 
notwithstanding proofs were not furnished within sixty days after fire or receipt of 
letter. That insured filed proofs of loss after receipt of notice from insurer that he 
must comply with policy which required that proofs be filed in sixty days, but did not 
demand proofs or refer to statute, held not waiver of any defect in notice so as to bar 
iction on policy under statute; notwithstanding insured filed proofs more than sixty 
days after receipt of notice. TLuppino v. Firemen’s Ins. Co. (N. J.) 

(6). Recognition of liability. 

(6)—-Admission in insurer's answer thet, if insured was injured as set forth in bill, 
insured’s administrator would be entitled to recover on accident policy, held waiver of 
provisions in policy with reference to giving notice of injury. Where insurer’s answer 
admitted that, if insured was injured as set forth in bill, insured’s administrator would 
be entitled to recover on accident policy, and such admission remained after subsequent 
mendment setting up failure to give written notice of injury as provided in policy, 
ulmission was repugnant to later amendment, and was conclusive against insurer’s con- 
tention that suit could not be maintained because of failure to give notice of injury. 
Bell vy. Travelers’ Ins. Co. (Tenn.) 

959, DENIAL OF LIABILITY. 


(1) Insurance of property 


3) 
} 
d 


1)--Insurer which repudiated obligation on fire policy by asserting that policy was rend- 
red void because insured fraudulently represented values of property and because insured 
subsequently mortgaged personalty and secured additional insurance and_ willfully burned 
‘roperty waived provision of policy requiring submission to arbitration of amount of loss. 
Jacobs et al. v. Farmers’ Mut. Fire Ins. Co. of Turlock, Inc. (Cal.) 
1)—Proof of loss under wind and tornado policy, all premiums and assessments against 
which had been fully paid, held waived when insurer in letter notified insured’s receiver 
that policy had been canceled and liability there denied. Parker v. Iowa Mut. Tornado 
Ins. Ass'n. (Ta.) 

559(1)—Insurer by having denied, upon receiving notice of injury from insured, that acci- 
dent policy was in force at time of accident, while making no claim that notice was 
invalid because not given promptly, waived requirements of notice. Fidelity & Casualty 
of New York v. Riley. (Md.) See ab a aieaee CaS TP at 

559(1)—Insurance company denying liability under fire policy without asking for further 
proof of loss waived in addition to insured’s sworn statement of loss and 
itemized 
(Okla. ) 

(2). Life 

Derial of all liability for disability benefits under life policies is waiver of condition 

requiring proof of disability if it be condition precedent to recovery. Dietlin v. General 
American Life Ins. Co. (Cal.) ; 

59(2) 


559(2) 


Insurer’s denial of liability and refusal to pay constitutes waiver of proofs of death, 
where made within time allowed by life policy for furnishing proofs of death. Holmes 
v. Atlanta Life Ins. Co. (Ga.) 


$59(2)—Insurer’s refusal to pay group insured, not predicated upon specific ground other 
than denial of all liability, waives insurer’s right to insist upon compliance with pro- 
vision of insurance certificate requiring proof of disability. Insurer’s absolute refusal to 
pay group insured will waive certificate requirement for furnishing proof of disability 
only if made before expiration of time within which insured was required to furnish 
proof of disability. Patrick v. Travelers’ Ins. Co. (Ga.) eae 
2)—In suit for past-due liability benefits on health and accident policy which provided 
that insurer might at any time demand due proof of continuance of disability, and that, 
upon failure to furnish such proof, no further payments should be made, where answer 
alleged that insurer made “declaration of recovery” and notified insured that no further 
disability benefits would be paid, requirement for submission of proof of continuance of 


disability on demand of insurer held waived. Guardian Life Ins. Co. of America v. Snow. 
(Ga.) 


: Picea sumeataeeotrets 1066 
2)—Provision of group policy that first installment of disability benefits should not 
become due until expiration of six months after receipt of proofs of disability held waived 
by insurer’s refusal to pay any benefits as against contention that no liability existed 


under policy until expiration of 6-month period. AStna Life Ins. Co. v. Dorman et. al. 
(Ga.) 


1205 


559(2)—-Group insurer's refusal to pay disability ‘benefits on sole ground that disability 
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provision was not in force at time insured became permanently and _ totally disabled 
waived policy requirement for proof of disability. Travelers’ Ins. Co. v. Lancaster. (Ga.).1207 

359(2)—Ordinarily, unqualified rejection of liability by insurer before sufficient proofs of 
claim have been presented constitutes waiver of condition that proofs must be presented. 
Wachtel v. Equitable Life Assur. Soc. of The United States et al. (N. Y.) 234 

339(2)—-Imsurer’s denial of liability under group policy where insured was claiming for_ total 
and permanent disability waived making of due proof of disability prior to suit. Nagel 
v. Metropolitan Life Ins. Co. (Mo.) : 

559(2)—Insurer held not entitled to affirmative of judgment of. nonsuit, notwithstanding prej- 
udicial charge against insured on ground that insured did not give notice of his claim 
for total and permanent disability benefits under group policy for unreasonable length of 
time after he claimed to have become disabled, where, when notified of claim, insurer 
denied liability on ground that notice was not given while policy was in for Insurer 
which denied liability for disability benefits on ground that notice was not given while 
policy was in force could not shift its position after suit had been filed on ground that 
notice was not given within reasonable length of time. Smithpeters v. Prudential Ins. 
Co. of America. (Tenn.) 1049 

559(2)—-Insurer’s letter to insured, written while policy was in full force, stating that pol 
icy had lapsed for nonpayment of premiums and interest due on loan and that nothing 
was due insured under policy, coupled with a previous wrongful act of cancellation and 
ippropriation of a credit balance, constituted denial by insurer of all liability under 
policy and waived proof of loss. Bankers’ Reserve Life Co. v. Springer. (Tex.) 1253 
£40. FAILURE TO OBJECT OR TO STATE GROUND OF OBJECTION. 

(1) In general. 

$60(1)——-Insurer waived def: nse of want of proof of disability under life policies where pre 
sumably, with full knowledge that no 1 f of disability was given, insurer went to trial, 
participated in appeal, and raised issue ef want of proof enly on second trial almost three 
years after original complaint was filed. Dietlin v. General American Life Ins. Co (Cal.) 284 

560(1)—Where insureds’ adjuster promptly delivered itemized inventory to insurers’ adjusters, 
and later, within sixty-day period contemplated by fire policies, formal proofs of loss were 
sent to insurers setting up short recapitulation with notation thereunder, “details 
delivered to adjusters,’ insurers, having retained proofs without objection to form or 
sufficiency thereof, waived right to object thereafter. Weininger et al. v. Metropolitan 
Fire Ins. Co. et al. (Ia.) 

560(1)—Insurers which extended time for filing proofs of loss and entered into negotia- 
tions for settlement without objection to delay prior to trial waived defense that 
notice of loss was not given within time limited in policies. National Union Fire 
Ins. Co. of Pittsburgh, Pa. v. California Cotton Credit Corporation. (U. S.) 

(3). Specifying ground of objection as waiver of other grounds 

560(3)—-Insurers who did not base their nonliability on fire policies on false and fraudulent 
statements made in proofs of loss but on other grounds and who first urged nonliability 
predicated on fraud and false swearing in proofs of loss in answer in action could not 
avail themselves of defense of fraud or false swearing, since defects not specified are 
waived. Young v. California Ins. Co. et al. (Ida.) 1308 

$ 561. —— ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 

561—Fire insurance adjuster’s declaration recognizing insurer’s liability and agreeing to 
pay claim on obtaining insured’s signature to final settlement receipt constituted absolute 
“waiver” of proof of loss, as distinguished from “‘estoppel,’’ which waiver was effective, 
although unsupported by detriment to insured or other consideration and could not be 
withdrawn, where once made with knowledge of facts, in absence of fraud. Fire 
insurance adjuster’s declarations recognizing validity of insured’s claim estopped insurer 
to set up insured’s failure to file proofs of loss, notwithstanding insurer six months 
later denied having recognized validity of claim where policy provided that claim would 
not be payable until 60 days after insurer received proof of loss and that suit must be 
brought within twelve months after fire and not until after full compliance with 
policy terms, since insured suffered detriment in that time for obtaining voluntary pay- 
ment and time for filing suit were postponed. Sentinel Fire Ins. Co. v. McRoberts 
et al. (Ga.) 

$61—Insurer which entered into agreement for arbitration with insured under fire policies, 
without demanding proof of loss required by policies, held to have waived provision 
for furnishing proof of loss. Mercantile Ins. Co. et t al. v. Murray. (Okla.) 


XV. Adjustment of Loss. 
$ 563. EFFECT OF PROVISIONS OF POLICY IN GENERAL. 


363—Total loss of property covered by fire insurance policy precluded arbitration of losses 
thereunder and obviated necessity of submitting proof of loss to insurer. United States 
Fire Ins. Co. v. Boswell et al. (Tex.) 

§ 565. POWERS AND PROCEEDINGS OF ADJUSTERS. 

565—Insurer placing in agent’s hands papers and letters relative to settlement of death 
claim, which permitted him so to act as to justify beneficiary of life policy in believing 
= he had authority to make statement regarding settlement that check was accepted 

bject to finding of Supreme Court in case then pending, held estopped to deny his 

oa ority to make agreement whereby check was delivered and accepted. American 
National Ins. Co. v. Reed. (Ala.) ; ; ; 449 
-Insurance company’s local agent’s authority to solicit and write insurance, report claims, 
etc., does not carry with it authority to adjust losses. Automobile insurance company held 
not estopped to repudiate its local agent’s unauthorized acts in advising garage owners 
that automobile, left at garage for repairs after collision, was fully covered by insurance, 
and that claim for repairs would be adjusted promptly on receipt of itemized bill, in 
absence of showing that such owners knew of or relied on any conduct of company holding 
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out agent as authorized to bind it for repairs. Silence of automobile collision insurer's 
adjuster when he visited garage and observed repairs in progress on insured’s automobile 
did not operate as ratification of insurer’s local agent’s unauthorized act in authorizing and 
promising to pay for repairs nor estop insurer from repudiating his authority, in absencx 
of showing that adjuster knew at such time that automobile was being repaired at‘agent’s 
order. Automobile collision insurer’s failure to repudiate its local agent’s authority to 
bind insurer to pay for repairs on insured’s automobile in letter denying that agent 
authorized such repairs or promised to pay therefor was not admission that agent had 
such authority, and did not estop insurer from raising defense of want thereof in action 
for amount due for repairs, in absence of claim that plaintiffs acted in reliance on such 
failure. Mitchell et al. v. Western Fire Ins. Co. et al. (Mich.) 1141 
§ 567. erre on PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 
567—Statute providing that where property is totally destroyed insurer could not deny that 
property at time of issuing policy was worth full value upon which insurance was 
calculated, held not to prohibit policy agreements for appraisement of a partial loss 
Provision for appointment of appraisers to determine extent of loss held supported by 
adequate consideration where agreement was written in fire policy. Franklin Fire Ins. 
Co. et al. v. Brewer. (Miss.) 
§ 572. PROCEEDINGS ON APPRAISAL, OR ARBITRATION. 
572—Failure to notify insured of appraisers’ intention to meet and determine loss under 
fire policy held not to invalidate award, where such notice was not required in policy or 
arbitration agreement. Franklin Fire Ins. Co. et al. v. Brewer. (Miss.) 
572—Insured under fire policies providing for arbitration and for insured’s production of 
books for examination had right on demand to introduce evidence before appraisers as 
to extent of his loss, and award of appraisers was not binding on insured, where 
insured’s demand for permission to produce evidence before appraisers was denied. 
Mercantile Ins. Co. et al. v. Murray. (Okla.).... 640 
§ 574. VALIDITY AND EFFECT OF APPRAISAL OR “AWARD. 
(1). Form requisites, and validity of award in general. 
574(1)- -Written award held voidable “or failure to state ‘‘sound value’’ of insured property 
as well as damage, as required by fire policy. National Union Fire Ins. Co. v. Ozburn 
et al. (Ga.) 1095 
(5). Effect of award in general. 
574(5)—-Appraisers’ award made pursuant to agreement in fire policy held not to bar action 
for recovery on policy. Franklin Fire Ins. Co. et al. v. Brewer. (Miss.) 120 
(7). Actions to set aside award. 
574(7)- In suit on award made under fire policy, award held not admissible over timely objec 
tion that award did not separately state sound value of and damage to, ‘nsured property. 
as policy required. National Union Fire Ins. Co. v. Ozburn et al. (Ga.) 1005 
§ 579. SETTLEMENT BETWEEN PARTTES. 
579—Beneficiary’s acceptance of amount named in life policies as indemnity for death by 
natural causes, which was paid by check containing statement that indorsement by 
ayee should constitute receipt for amount thereof in full settlement of death claim. 
1eld not accord and satisfaction precluding recovery of additional amount provided for 
accidental death, where beneficiary accepted check with understanding that, if courts 
should hold in pending case that insured’s death was accidental, insurer would pay 
additional amount provided. Payment by insurer of undisputed claim for amount 
named in face of life policy held not consideration for release of obligation for addi- 
tional amount provided in event of accidental death, and hence could not constitute 
accord and_ satisfaction precluding recovery of such additional amount. American 
National Ins. Co. v. Reed. (Ala.) f ; y 
Beneficiaries and their agent in possession of life insurance policy after insured’s death 
and having full opportunity to make investigation before settling with insurer for less 
than face amount thereof cannot be heard to say after settlement that they were deceived 
and induced to make settlement bv false representations of insurer’s agent. Progressive 
Life Ins. Co. v. Shope et al. (Ark.) 1190 
Contract of settlement of insured’s action on disability policies was entered into by 
mistake of fact, entitling insured to rescind contract, where both parties mistakenly 
believed insured’s disability was result of syphilis out of which had developed insurer’s 
intention that insured had been so afflicted when he took out policies and that his 
concealment of that fact has been fraudulent. Reuter v. Pacific Mutual Life Ins. Co. 
of America. (Cal.) Sai ; shi 
Settlement of beneficiary’s claim against insurer by payment of less sum than amount 
of policy is not supported by consideration, and cannot be sustained where liability of 
insurer is not in doubt. Settlement of beneficiary’s claim against insurer by payment 
of less sum than amount of policy is supported by consideration where liability of insurer 
is doubtful, and doubt is supported by reasonably well-founded grounds. Beneficiary of 
$2,000 accident policy who accepted $500 in settlement of claim could not avoid settle 
ment because of insurer’s alleged fraudulent representation that another policy carried by 
deceased was being settled. where beneficiary was told which policy was being settled. 
and insurer informed beneficiary of two defenses which insurer claimed relieved it of 
liability, particularly where beneficiary failed to return or offer to peveen the $500. 
Mutual Benefit Health & Accident Ass'n. of Omaha, Neb. v. Kidd. (Ky.) é 1288 
Where beneficiary of industrial life policy signed document believing ibe would be paid 
face value of policy, when in fact document acknowledged receipt for lesser sum, bene 
ficiary was not estopped to sue for face value of policy where compromise payment was 
never made. Shanchell v. Universal Life Ins. Co.  (La.) 
Where insurer in good faith claimed that insured’s death was not accidental, but by 
suicide, and the heneficiary was not entitled to double indemnity provided for death by 
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accident, and beneficiary signed release in full and accepted single indemnity intending 
to sue for balance, release held a bar to such action, since beneficiary had only one 
unliquidated claim and acceptance of amount paid furnished consideration for settle- 
ment thereof. Holmes v. Bankers’ Life Co., Des Moines, Lowa. (Mich.) 

579-—Insurer’s payment of liability for loss covered by fire policy admittedly in force held 
not to constitute sufficient consideration for alleged compromise of insurer’s liability 
for damages for failure to promptly perform duty imposed on it by application, and 
payment of premium, for additional insurance. Rhoads vy. Columbia Fire Underwriter’s 
Agency et al. (Neb.) ewe cons ; 5 

579—-Insured accepting part of claim in settlement for fire loss and giving insurer receipt 
in full settkement had burden to avoid receipt by producing clear and convincing evidence 
of fraud or that he was incompetent to act. Williams v. New Brunswick Fire Ins. 
Co. (Okla.) 

579—-Ayreement for settlement of liquidated claim under mutual life insurance policy for 
less than full amount thereof when there was no good-faith dispute between parties held 
without consideration and no bar to action for balance due. People’s Mut. Life Ass’n 
v. Martindale. (Texas) 

579—Where settlement agreement with adjuster concerning fire loss was not consummated, 
insured was entitled to prove value of property so as to have three-fourths clause 
applied to it. Aitna Ins. Co. et al. v. C. I. T. Corporation et al. (U. S.) 

579—As respects validity of settlement between insured and insurer as to amount recoverable 
on accident policy, that premiums were reduced rather than increased by settlement held 
immaterial if settlement was in fact freely and voluntarily made. Settlement between 
insured and insurer as to amount recoverable on accident policy held based on consider 
ation where there was dispute over whether insured had been employed in some other 
occupation than that of license inspector, which was occupation named in policy, and there 
was no fraud, artifice, mistake, or imposition. That creditor was not legally bound to 
make any abatement of his claim or that amount accepted was much less than creditor 
was entitled to receive and would have recovered had he brought action does not invalidate 
settlement, and it is immaterial which of parties was right in its contention or that parties 
were both wrong. Clubb v. Sentinel Life Ins. Co. (Wash.) 


XVI. Right to Proceeds. 


§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 
ERTY INSURED. 

581--Where contract between mortgagor and mortgagee requires mortgagor to insure prem 
ises for mortgagee’s benefit, equity may ¢ive mortgagee equitable lien on proceeds of pol- 
icy by mortgagor for his own benefit. Commonwealth Ins. Co. of New York v. Terry 
et al (Ala.) 

581—Provision of mortgage clause attached to fire policy constitutes contract between insurer 
and mortgagee. Lervold v. Republic Mut. Fire Ins. Co. et al. (Kan.) 

581—Provision of fire insurance policy, covering not only houses on land subject to trust 
deed, but house on other land, that loss on buildings should be payable to mortgagee 
bank as its interest might appear, assigned to bank all insurance contracted for as its 
interest might appear. Cox v. Hartford Fire Ins. Co. et al. (Miss.) 

581—Where fire insurance policy is taken out by mortgagor for mortgagee’s benefit, or is 
made payable to mortgagee as interest may appear, mortgagee is entitled to proceeds 
of policy to extent of mortgage debt, holding surplus, if any, for mortgagor’s benefit. 
Savings Building & Loan Ass’n v. Seaman-Packard Lumber Co. et al. (Okla.) 
583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, S ?PRESEN 

TATIVES, OR ESTATE. HIS REPRESEN 
(1). In general. 

583(1)—-Where insured makes no other disposition of avails of life policy payable to his 
estate heirs and not residuary legatees are entitled to avail thereof; policy, under sta- 
tute, being deemed payable to heirs. Anderson et al. vy. Northern & Dakota Trust Co 
et al. (N. ») ’ 


722 


123 
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(2). Policy payable to relative or person equitably entitled. 

583(2)—Where insurer has failed or refused to make payment to any of persons designated in 
facility of payment clause, that a beneficiary is named in policy does not affect rights of 
parties, since executor or administrator of deceased insured’s estate is only party having 
right to enforce payment upon death of insured prior to maturity of policy. Plummer v. 
Metropolitan Life Ins. Co. et al. (Mo.) ; 

583(2)—Plaintiff, testifying in action on industrial life insurance policies, payable to insured’s 
administrator or to any relative of insured or other person equitably entitled to pay 
ment that defendant's assistant superintendent assured plaintiff that latter would be paid 
amount of policies at insured’s death if he paid premiums, held not entitled to recover 
under doctrine of “present election” to pay another than administrator, though plain- 
tiff paid all premiums and policy was taken out partly to pay insured’s debt to plaintiff. 
where defendant paid amount of policies to insured’s daughter as administratrix and 
assistant superintendent's authority to make election was not proved. Kasper v. Metro- 
politan Life Ins. Co. (N. Y.) 

§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 


§ 585. RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 
585(1)—Where there was no mistake in designating insured’s concubine as beneficiary of 
policy procured by insured on his own life, such beneficiary held entitled to proceeds of 
policy as against insured’s wife, though insured at time of his death was living with a 
different concubine and beneficiary was designated in policy as insured’s wife. Law 
does not prevent a person from taking out a policy on his own life, paying the pre 
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mium, and naming as beneficiary any person he may choose, including his concubine. 
Morris v. Providential Life & Accident Ins. Co. et al. (La.) ss avs : 1225 
585(1)—Where mutual insurer admitted liability on life policy and its charter did not 
require that the beneficiary be kinsman of insured, statement_in policy that beneficiary 
was insured’s aunt, contrary to the fact, held not to affect claim of beneficiary. 
Woiteruk vi COlekatk.. (COG). oo so iiics wre emesis nse 
585(1)—Named beneficiary in industrial life policies, in absence of direction in policies requir- 
ing payment to be made him, held not entitled to maintain action to recover proceeds of 
policies upon death of insured, since executor of insured’s estate was only person having 
such right. Husband named as beneficiary in wife’s industrial policies, having deserted 
wife and paid no attention to her necessities over period of 10 years, held not entitled 
under any equitable claim to maintain action to recover proceeds of policies upon wife’s 
death, especially where wife had divorced him and made other disposition of proceeds of 
of policies by her will. Plummer v. Metropolitan Life Ins. Co. et al. (Mo.) 995 
(2). Effect of clause making policy payable to relative or person equitably entitled. 
585(2) That life insurer had not exercised its option to pay under facility clause held not to 
enlarge right of named beneficiary so as to confer upon him right of action to compel 


insurer to make payment to him upon insured’s death. Plummer v. Metropolitan Life Ins. 
Co. et al. (Mo.) 









, hcaleti rhe eat Nae 995 
(4). Policy payable to wife and children. 

585(4)—-In Wisconsin, neither divorce nor spouse’s death, even though there were no 
children, terminates a relationship by affinity, as regards right to proceeds of insurance 
policies. Steele v. Suwalski et al. (U. S.)...... Sanaa ats apres “a .. 441 

§ 586. VESTED INTEREST OF BENEFICIARY. 

586. Persons named in facility clause of life policy have no vested right of action against 
insurer to compel payment of insurance to them, Beneficiary named in life policy has no 
vested right of action against insurer to compel payment of insurance to him, in absence 
of direction in policy requiring payment to be made him. Named beneficiary in life policy, 
even where direction appears in policy requiring payment to he made him, does not take 
vested interest prior, at least, to death of insured, where policy reserves to insured right 
to change beneficiary, since right to payment is contingent only, and, if substitution of 
beneficiary is made, no final right of original named beneficiary ever arises or attaches 
to such payment. Plummer vy. Metropolitan Life Ins. Co. et al. (Mo.) 995 


§ 587. —— CHANGE OF BENEFICIARY. 

587—Forms furnished by agent and signed by insured requesting insurer in event of 
insured’s death to pay policy benefits to designated beneficiary, while effectual to change 
beneficiary under policies originally made payable to estate, held sufficient as assign- 
ments thereof, where policies did not require notice of assignment and forms were to 
be retained until claim was made. Beaumond et al. v. Prudential Ins. Co. of America. 


might change beneficiary at will, and employee, shortly before death, substituted mother 
as beneficiary in place of wife, and substitution was approved by assurer, substitution held 
valid. Employee who was receiving payment as for total and permanent disability under 
disability clause of group life policy held entitled to confer upon substituted beneficiary 
right to recover on policy, as against original beneficiary’s objection that assurer’s lia- 
bility had become fixed and that existing relation of debtor and creditor couid not be 
P affected by changing of beneficiary. Flournoy v. Sun Life Assur. Co. of Canada. (Ta.) 974 
587—Mental capacity necessary to change beneficiary in mutual life policy is the same as 
oa necessary to execute a will, or a valid deed or contract. Wojtczuk v. Oleksik. 
vid, 
Assignment of policy 
of money and 


Peer eer e Shad ok. eae a ; 497 
on life of woman, separated from husband to creditor for advances 

1 rd held to have substituted creditor for husband as beneficiary, though 
assignment was in form of an affidavit. Vallario v. Prudential Ins. Co. of 

(NH. YY 

Evidence that at insurer’s local office insured executed form, witnessed by cashier, 
changing beneficiary, hut having neglected to bring life policy requiring indorsement 
thereon to «fect. chanve, insured retained form under cashies’s instructions to return 
form and policy for indorsement, and was fatally injured six days later before returning 
form or policy, sustained finding that insured made every reasonable effort to change 
beneficiary, entitling rew beneficiary to recover as against original beneficiary, where 
insurer paid proceeds into court in interpleader proceeding, thereby waiving compliance 
with a a reduiring indorsement for insurer’s protection. Skamoricus v. Konag- 
iskte (Pa.) 





America. 
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587—Change of beneficiary in life policy is regarded as accomplished if insured does all 
that he can reasonably do to perfect change during lifetime. Change of beneficiary for 
which insured executed application which he mailed, to insurer held effective as against 
original beneficiary, though application was not received at insurer’s home office and 
change was not indorsed thereon until after insured’s death. Life policy provision that 
change of beneficiary is ineffective until indorsed on policy may be waived by insurer, 
and it alone can object to change of beneficia on ground change was not indorsed 
during insured’s lifetime. Adams v. Adams. (Tex.) ..............00feeeeeeeeeee we 

§ 589. - DEATH OF BENEFICIARY. : 

589—In Wisconsin, neither divorce nor spouse’s death, even though there were no children, 
terminates a relationship by affinity, as regards right to proceeds of insurance policies. 
Steele v. Suwalksi et al. (U. S.).............-- bx ars Sree a acre Ra 

§ 590. —— RIGHTS OF CREDITORS. ; 3 oh: ; 

590——Insured’s grandson, who was made beneficiary of industrial life policies at time of their 
issuance in consideration of his agreement to pay premiums, held entitled to paid-up 
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values remaining after lapse of policies as against director of Department of Social 
Welfare, which department subsequently gave insured aid and paid his funeral expenses, 
since policies became grandson’s property by oral assignment. Lewis v. Metropolitan Life 
Ins. Co. (N. Y.) : : : 5 1022 
§ 591. LIFE POLICY FOR BENEFIT OF CREDITOR. 
591—Where creditor, with consent of insurer, had policies issued on life of debtor to secure 
indebtedness, and creditor, who was made beneficiary, paid premiums and retained pos- 
session of policies, creditor was entitled to proceeds of policies upon insured’s death as 
against claim of insured’s administratrix. Prudential Ins. Co. of America v. Tutalo 
eal (€R. 3.) 
§ 591%. INDEMNITY INSURANCE. 
59114—Statutes relating to casualty insurer’s liability held to permit injured person, as 
insured’s judgment creditor, to subject to satisfaction of judgment insured’s rights under 
policy as equitable asset in nature of lien, and statutes extend policy to indemnity against 
liability. Under statutes permitting injured person to reach proceeds of liability policy, 
injured person acquires vested interest in nature of hypothecation of insured’s rights 
under policy. Statutes permitting injured person to reach proceeds of liability policy 
held not unconstitutional as impairing obligation of contract. Automobile liability policy 
covering accidental personal injury or death held to cover punitive damages for bodily 
injuries, and hence injured person’s judgment against insured, even though including 
punitive damages, was for “bodily injury” within statutes authorizing judgment creditor 
to proceed in equity to reach insurance money. American Fidelity & Casualty Co. v. 
Werfel et al. (Ala.) 1131 
591%4-—Whether policy is automobile liability policy or merely one of indemnity against loss 
on account of liab‘lity must be determined by consideration of all its terms. Pelicy agree 
ing to pay insured automobile owner any “loss by reason of liability imposed by law” 
on assured for damages on account of bodily injuries or destruction of property, and 
providing for action by injured person against insurer in case of insolvency or bank 
ruptcy of assured, held policy of indemnity against loss, not policy against liability, pre- 
cluding injured person who had recovered judgment against assured from recovering in 
action against insurer, where assured was not insolvent or bankrupt. Where policy insur 
ing automobile owner did not purport to give injured person right of action against 
insurer except in case of assured’s bankruptcy or insolvency, and statute permitting such 
action was void because not signed by Governor within three days after adjournment of 
Legislature, and injured person had recovered judgment against insured, action by 
injured person against insures held not proper remedy even if policy was one. insuring 
against liability, since garnishee process of attachment would be available. Morehouse 
v. Employers’ Liability Assurance Corp. (Conn.) 
591'%-—-That automobile liability policy provided that no recovery could be had under policy 
until amount of insured’s obligation was determined by judgment against insured, not 
paid or superseded, or by written agreement of insured, claimant, and insurer, and not 
in either event unless suit was instituted within two years after date of judgment or 
written agreement, did not prevent person whose truck was damaged by insured’s auto 
mobile from suing insurer directly. Blitz v. Munson et al. (La.) 
5911%4—Compulsory Motor Vehicle Insurance Law did not give to claimant any greater or 
further rights to benefits of automobile liability policy than existed prior to enactment 
of such law. Plaintiff who was injured in automobile accident, but who had not filed 
suit, held not entitled to share pro rata in proceeds of automobile liability insurance pol- 
icy with other injured parties who had filed suit; purpose of statute being merely to 
provide special fund for those injured where insured might be financially unable to 
respond in damages. Bruyette v. Sandini et al. (Mass.) 1333 
591%4—Rights of party injured by insured automobile do not rise higher than rights of 
insured, and if defense exists which would defeat insured’s action on policy judgment 
creditor cannot reach insurance, for there is no obligation to be reached under statute. 
Under automobile indemnity policy providing that word ‘‘assured”’ shall include any per- 
son “legally using” insured automobile, provided such use is with owner’s permission, 
operator of automobile having possession thereof for purpose of sale was not an {‘assured” 
within policy so as to render insurer liable for unsatisfied balance of judgments in excess 
of statutory liability, where accident occurred while operator was using automobile for 
own purposes on pleasure ride, since such use amounted to conversion of automobile. 
Blair v. Travelers’ Ins. Co. et al. (Mass.) 5 1336 
591%4—That insured had been subjected to arrest on capias ad respondendum held no 
defense in action by person injured against liability insurer to recover amount of judg- 
ment obtained against insured. Petersen v. Preferred Acc. Ins. Co. of New York. 
(N. J.) : coe: pian een 
$911%4—Right of judgment creditor to recover against judgment debtor’s liability insurer is 
identical with insured’s right to recover on policy where he has paid judgment and is 
seeking indemnity from insurer, and any defense to action brought by insured is avail- 
able to action brought by insured’s judgment creditor. Fox v. Employers’ Liability 
Assur. Corporation, Limited, of London, England. (N. Y.) a ; : 


59114—-Statute authorizing injured person or representatives on return of execution unsatisfied 
to maintain action against liability insurer, being in derogation of common law, must 
be strictly construed. Royal Indemnity Co. v. Travelers’ Ins. Co. (N. Y.) 1151 
591!4——Injured person, bringing action against automobile liability insurer, had no greater 
rights than insured had in policy, and must be strictly held to terms and conditions 
thereof. Drennan v. Sun Indemnity Co. of New York. (N. Y.) 1154 


591!4—Surety on bond furnished by motor carrier of freight as required by statute could not 
be sued by third party, injured as result of insured’s negligence, for damages sustained 
until judgment had been recovered against insured. On issue whether insured and 
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surety can be joined in same action by third party to recover for insured’s negligence 
under statute which required motor carrier of freight to furnish bond, where statute 
previously enacted, which contained substantially same language as subsequent statute, 
but which regulated liability of bus operators, disclosed intention that surety and operator 
should not be joined in same action, court could conclude that Legislature intended both 
statutes to be given same meaning and construction as regards joinder of parties. Under 
statute requiring motor carriers of freight to furnish bonds, joinder of insurer and 
operator in same action by third party to recover for operator’s negligence held error, 
notwithstanding multiplicity of suits is avoided thereby, since statute makes insurer 
liable only for payment of judgment obtained against operator. Grasso v. Cannon Ball 
Motor Freight Lines et al. (Tex.) : Pe 
5911%4—-Although liability policies written under statute governing motorbuses inures to benefit 
of injured third person, kis right of action thereon does not arise or accrue until he 
obtains final judgment against insured. Moxon et al. v. Ray et al. (Tex.)... 1161 
59114—Gratuitous passenger held entitled to recover on policy which was issued in accordance 
with statute requiring insurance or bond covering operation of motorbus and which 
insured the bus company agzinst liability as result of operation of motor vehicles for 
transportation of passengers for compensation. American Fidelity & Casualty Co., Inc. 
v. Bailey et al. (U. S.) 2 879 
591%4—Action against insured and casualty insurer and contingent liability insurer for death 
in automobile collision held not abatable as to insurers on ground that insurers’ policies 
were Massachusetts’ contracts and each contained “no action” clause, in view of statute, 
enacted before issuance of policies, nullifying effect of ‘‘no action” clauses, and in view 
of provisions in policies providing for resolution of conflict between policy conditions and 
statutory law in favor of statutory law. Sheehan yv. Tewis et al. (Wis.) 
§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 
(1). In general. ‘ 
593(1)—Where defenses by fire insurers were resolved in insured’s favor, holder of vendor’s 
lien on insured property was, if only an assignee under loss payable clause of policy 
instead of a mortgagee, entitled to judgment for amount of its lien. JEtna Ins. Co. 115 
et al. v. C. I. Ti. Corporation et al. (U. S.) kine 
§ 594. ASSIGNMENT OF CLAIM FOR LOSS. ‘ : 4 ; 
594—-Insured who has parted with title to insured premises cannot assign policy after fire, 
without insurer’s knowledge and consent, so as to make insurer liable for loss to holder 
of title. Krug Park Amusement Co. et al. v. New York Underwriters’ Ins. Co. (Neb.).1104 


XVII. Payment or Discharge, Contribution, and Subrogation. 


$ 595. ELECTION TO REBUILD OR REPILACE PROPERTY. 

595—When insurer under valued fire. policy properly elects to rebuild, parties are deemed to 
have made new contract obligating insurer to restore building to its former condition. 
When insurer under valued fire policy properly elects to rebuild, insured must render insurer 
reasonable aid and co-operation necessary to enable insurer to restore building as nearly 


as may be to its former condition. Where insurer under valued fire —— properly 
’ 


elects to rebuild, but insured refuses to render insurer reasonable aid, and instead 
brings suit on policy, notifying insurer that rebuilding will be at insurer’s peril, insurer 
is justified in failing to proceed with rebuilding pending outcome of action on policy. 
Cussler v. Firemen’s Ins. Co. of Newark, N. J. (Minn.) 
597. TIME OF PAYMENT. 
Group insurer's absolute denial of liability for disability benefits and employer’s failure 
to exercise his option to designate schedule of installment payments authorized employee 
to sue for disability benefits in lump sum. Travelers’ Ins. Co. v. Lancaster. (Ga.)... 1207 
597—-Under group policy deferring monthly disability payments until three months after 
notice of loss, judgment for payments beginning with date of injury as date of notice 
was erroneous, where date of notice was disputed, and judgment was 1eformed so as to 
start payments as of date insurer admitted receiving notice. Metropolitan Life Ins. Co. 
Co. v. Pribble. (Tex.) ; 1267 
§ 598. INTEREST ON AMOUNT OF LOSS. 
598- When evidence shows total loss of property insured and compliance with all terms of 
policy on part of insured except such as have been waived by insurer, interest is prop 
erly included on amount of obligation due under policy from date when loss is payable. 
Insurer’s unwarranted denial of validity of policy will not defeat right to recover interest 
otherwise recoverabl Obligation to pay interest om amount recoverable on policy is 
imposed on insurer if it fails to establish invalidity of policy because of asserted breach 
thereof by insured. Jacobs et al. v. Farmers’ Mut. Fire Ins. Co. of Turlock, Inc. (Cal.) { 
598—-Under automobile indemnity policy providing for payment out of cash deposited as 
security for damages for bodily injuries amount of execution, including costs and inter- 
est up to but not in excess of $5,000, insurer held liable for interest from date of judg- 
ment, notwithstanding judgment was for $5,000, payment on judgment being applied first 
to payment of interest due thereon and then to reduction of judgment proper. Blair v. 
Travelers’ Ins. Co. et al. (Mass.) ; eee et are PF artay aed . 1336 
598—Where group policy of insurance on employees provided no waiting time for payment 
of claim, insurance thereunder held due on receipt of proper proofs of loss at insurer’s 
home office, and failure to pay money at that time constituted forbearance of money 
on which interest was payable. Wheaton v. Aitna Life Ins. Co. (Nebr.).. 504 
—-Interest on life policy is allowable as matter of law from date when payable and, 
when jury returns verdict without adding interest, court may allow and compute inter- 
est. Temples v. Prudential Ins. Co. of America. (Tenn.) 
Where fire caused total loss and proof of loss to insurer was therefore dispensed with 
under the law, and policy provided that loss was payable sixty days after proof filed, 
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insured, in action on policy. held entitled to interest from sixtieth day after total loss 
occurred, not merely from date of judgment. Westchester Fire Ins. Co. of New York 
y. Cannon. (Texas) 
598—Crop mortgagee held not entitled to allowance of interest prior to date of court’s order 
for judgment in actions on cotton crop policies where mortgagee did not furnish data 
in proofs of loss from which insurers’ liability could be calculated in amount found 
due by trial court. Trial court’s allowance of interest from date just preceding order 
for judgment until entry of final judgment in actions on crop policies in which amount 
recoverable was uncertain held not abuse of discretion. National Union Fire Ins. Co. 
of Pittsburgh, Pa. v. California Cotton Credit Corporation. (U. S.) 
§$ 601. RECOVERY OF PAYMENT. 
601—Insurer may recover payment made to beneficiary of life policy fraudulently procured 
by insured. Voluntary payment under life policy made with knowledge of facts cannot 
be recovered by insurer on theory that policy was fraudulently procured. Ambrosy v. 
Oklahoma Union Ins. Co. (Okla.) 
§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 
602—In suit on group policy, evidence warranted finding that insurer’s refusal to pay 
claim on ground that insured was not totally and permanently disabled was in “bad 
faith’? authorizing recovery of attorney’s fees notwithstanding insured demanded larger 
sum as benefits than that to which he was entitled, since insurer’s refusal was not 
based on excessiveness of demand. $500 attorney’s fees awarded insured for insurer’s 
bad faith refusal to pay claim on $2,000 group policy held not excessive, although insurer 
was entitled to recover only $360 disability benefits at time award was made. Metro- 
politan Life Ins. Co. v. Lovett. (Ga.) ‘ cr 
602—-“Bad faith’’ within statute making insurer liable for damages and attorney’s fees for 
refusal in “bad faith” to pay loss, is not equivalent of actual fraud, but is any 
frivolous or unfounded refusal in law or in fact to comply with policyholder’s requisition 
to pay according to terms of contract and conditions imposed by statute, and is negatived 
by probable cause for refusing payment. Life & Casualty Ins. Co. of Tennessee v. 
Smith. (Ga.) ; . ea traeas eae ted Se aa aetna 
602—-Statute imposing penalty of ‘‘double’ amount due under health or accident policy 
where insurer delays payment held to require double rather than triple payment of 
amount withheld. Wilkins v. Unversal Life Ins. Co. (La.) ‘ 
12. -Fire insurer failing to avoid valued fire policy on ground of insured’s alleged fraud held 
liable for face of nolicv. rlus interest, 12 per cent. damages, and reasonable attorneys’ 
fees as required by statute. In suit on valued fire policy. which insurer wrongfully 
refused to pay, $300 held reasonable allowance for ir ured’s attorneys, though there was 
no proxf in record of value of attorneys’ services. Garnier et al. v. ‘Etna Ins. Co. of 
Hartford, Corn. (La.) 
602—Insurer held not relieved from liability for penalties for unreasonable rejection of 
claim for sick benefits on grounds that policy also covered life, since penalty provided 
by statute applies so far as sickness or accident claims are involved, though there could 
be no recovery of penalty had claim been one under life feature of policy. Statute 
imposing penalties on insurer for unreasonable rejection of claims for sick and accident 
benefits, being penal in character, must be strictly construed. Heirs of deceased insured 
held entitled to make claim for penalties for insurer’s unreasonable failure to pay sick 
benefits under life policy, notwithstanding statute provides for payment of penalty “to 
the assured” since payment of penalty to insured’s heirs is payment to the “assured.” 
Insurer’s refusal to pay sick benefits under life policy held unreasonable and justified 
imposition of penalty, where insurer knew that insured was completely helpless and that 
alleged release was in effect only receipt for payments which had hecome due. Statute 
imposing penalty of double amount due under health or accident policy where insurer 
unreasonably delays payment authorizes a penalty equal to amount of claim. Hill et al. 
v. Universal Life Ins. Co. of Memphis, Tenn. (La.) ; eass 
602—Under statute, insured held not entitled to recover penalty and attorney’s fees, not- 
withstanding payment if policy was delayed over thirty days, where parties disagreed 
as to interpretation of policy and court upheld insurer. Hill v. National Life & 
Accident Ins. Co. (La.) phe ; 7 cee . : : Me 
602—Provision in automobile fire and theft policy granting insurer right to withhold pay- 
ment until 60 days after awards of appraisers held void as in conflict with statute 
requiring payment within 60 days from date of proof of loss. Where appraisers could 
not agree upon loss occasioned automobile by fire, insured held justified in refusing 
to submit to second appraisal after expiration of 60 days from date of proof of loss, 
within which period statute required automobile fire insurance to be paid, and suit 
thereupon filed was not premature and insurer was liable for penalty and attorney’s fees. 
Hammett et al. v. Fire Ass’n of Philadelphia. (La.) 


602—-Insurer, refusing to pay disability benefits under life policy for more than two years, 
after its own physician had finally certified under oath that insured was totally disabled, 
held liable for attorney's fees and statutory penalties for delay. Insurer, delaying pay 
ment of disability benefits without just and reasonable grounds, held liable for twice 
amount due as penalty alone in addition to amount stipulated. Frey v. Manhattan Life 
Ins. Co. of New York. (Ta.) y 

602—Beneficiary of benefit certificate held not entitled to recover 12 per cent. damages and 
reasonable attorney fees for failure to pay within 30 days after demand, since penal 
rovision of insurance code is applicable to insurance association or company conducting 
usiness on assessment plan. Statute requring insurance company to pay 12 per cent. 
damages and reasonable attorney fees for prosecution of suit, if insurance is not paid 
within 30 days after demand therefor, being highly penal in nature, must be strictly 
construed. National Aid Life Ass’n v. Murphy. (Tex.) : 


Where employee’s group policy was executed in New York but certificate of insurance 
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was delivered to employee and premiums were collected in Texas, contract was governed 
by laws of Texas and insured was entitled to penalty and attorney fees, notwithstanding 
New York laws did not authorize them. Insured held not to have waived his right to 
recover statutory penalty for insurer’s failure to pay total and permanent disability 
benefits under group policy because of failure to sue for penalty in original petition and 
claiming that right for first time in amended petition, where insurer filed general denial 


or amended petition. Metropolitan Life Ins. Co. v. Wann. (Tex.) 1O5¢ 


§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Beneficiary may recover unpaid part of value of life policy, notwithstanding beneficiary 
has executed release to insurer in consideration of amount less than value of policy, 
where beneficiary gained nothing by execution of release and insurer had no bona fide 
cause for denying liability and lost nothing by acting on release and paying part. of 
what was due beneficiary. Where there is no dispute as to amount due under policy, 
payment and acceptance of less than entire sum due and execution of receipt of 
release does not, in absence of any new consideration bar recovery of balance, but 
where insurer denies its liability in good faith, settlement of controversy is sufficient 
consideration for insured’s agreement to accept less than sum fixed by policy. Release 
executed to life insurer by beneficiary, in consideration of sum less than face value 
of policy, did not bar beneficiary’s suit for balance, where insurer had no bona fide 
cause for refusing to pay entire amount. The Pretorians v. Taunton. (Fla.) 

603—Insurer held not relieved from liability for sick benefits under life policy on ground 
that insured executed release in nature of compromise of claims, where document was 
mere receipt for amount due, and did not indicate intention to waive or abandon further 
claims for sick benefits from then existing or future illness. Hill et al. v. Universal 
Life Ins. Co. of Memphis, Tenn. (La.) ss ies Acer : Se 
Release of all claims arising out of accident, executed by insured in consideration of 
immediate payment of $50 without further proof, held supported by consideration where 
extent and probable duration of injuries and amount of damages eventually claimable was 
unknown at time, and where payment was made before any amount was due and insured 
was released from requirement of furnishing further proof. Washington Nat. Ins. Co. 
v. Con! (Texas) 

§ 604. CONTRIBUTION BETWEEN INSURERS. 

604—Where joint judgment rendered against principal and agent for injuries caused by 
agent’s negligent operation of her automobile was paid by agent’s insurer under 
liability policy and by principal’s automobile insurer under excess limit policy confined 
to protection of named insured only, principal’s insurer held entitled to recover from 
agent’s insurer amount paid on judgment, where agent’s policy gave principal right 
to recover from agent’s insurer for any loss sustained by principal by reason of insured’s 
negligent operation of her automobile while acting as principal’s agent. Where part of 
joint judgment rendered against principal and agent for injuries caused by agent’s 
negligent operation of her automobile was paid by principal’s automobile insurer under 
excess limit policy which also provided for subrogation of insurer to rights of insured 
in case of loss under policy, principal’s insurer held entitled to recover from agent’s 
inouter amount paid on judgment, where agent’s policy extended protection to agent’s 
principal for loss resulting from agent’s negligent operation of her automobile while 
acting as principal’s agent. Central Surety & Ins. Corporation v. London & Lancashire 
Indemnity Co. of America. (Wash.) . . 

§ 605. SUBROGATION OF INSURER. 

§ 606. ON PAYMENT OF LOSS IN GENERAL. 

(2). Subrogation of rights of mortgagees. 

606(2)—-Where property owner's procurement of additional fire insurance relieved insurer of 
liability to owner but not to mortgagee under mortgage clause providing for subrogation 
to mortgagee’s right of recovery without impairment of mortgagee’s right to sue, insurer, 
to extent of payment to mortgagee, was entitled to subrogation, but such subrogation was 
subordinate to mortgagee’s right to recover balance of mortgage debt. TLervold vy. Republic 
Mut. Fire Ins. Co. et al. (Kan.) 

(5). Subrogation under guaranty and indemnity policies. 

606(5)-— Compensation insurance carrier which paid compensation award for injuries sustained 
by employees in automobile accident held not entitled, on return of execution unsatisfied 
on judgment against tort-feasor, to maintain action against tort-feasor’s liability insurer. 
notwithstanding right of subrogation, since compensation insurer was not “injured person’”’ 
within statute authorizing recovery from liability insurer. Royal Indemnity Co. v. 
Travelers’ Ins. Co. (N. Y.) Sa Zn, 

§ 607. -—- UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—Insurer, as assignee of insured lessor held not entitled to recover, against lessee of 
premises for damages resulting from destruction of premises by fire of unknown origin 
under evidence not establishing that fire was caused by throwing upon floor of lighted 
cigarette butts or half-burned matches or by failure to comply with recommendations 
of fire inspector, or that failure to have fire extinguishers properly located and 
equipped prevented fire from being extinguished. Insurer paying fire loss could not 
maintain, as assignee of rights of lessor under lease, damage action against lessee, 
since no privity of contract existed between insurer and lessee in respect to lease. 
Transportation Mut. Ins. Co. v. Southern Scrap Material Co., Limited. (La.) 

XVIII. Actions on Policies. 

§ 608. NATURE AND FORM OF REMEDY. i 

608—That automobile liability policy authorized injured person to sue insurer if insured 
became bankrupt or insolvent and if execution was returned unsatisfied did not, on 
theory that injured person had complete and adequate legal remedy, defeat his statutory 
right to proceed in equity to reach insurance money, since statutes became part of 
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contract. Since statutes authorized injured person to proceed in equity to reach proceeds 
of liability policy, equity jurisdiction held not dependent on, or affected by, absence of 
remedy at law, and was not defeated by provision of policy conferring similar jurisdiction 
on court of law. American Fidelity & Casualty Co. v. Werfel et al. (Ala.) 1131 

608—In determining propriety of bringing single suit in equity against numerous insurers 
on fire policies, cost of litigation and time of court may be considered. Suit in equity 
against sixteen insurers to recover on nineteen fire policies held proper to avoid 
multiplicity of suits and also because accounting was necessary to prorate loss. 

§ 610. STATUTORY PROVISIONS 

610—Under statute requiring suit to be by real parties in interest, one who is only party 
interested may sue on joint contract originally made for benefit of himself and others. 


McGinnis v. General Exchange Ins. Corporation et al. (Kan.) 1329 
§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. 


612(1)—Surrender of life policy and premium receipt book held not condition precedent to 
recovery on policy, although policy provided for payment on proof of insured’s death and 
surrender of policy and receipt book, where insurer had denied liability and refused pay- 
ment on ground that policy was void. Holmes v. Atlanta Life Ins. Co. (Ga.) 191 

(2). Notice and proof of loss. 

612(2)-Where life policy provides that proof of disability must be furnished while policy 
is in force, such requirement is a condition precedent to recovery of disability benefits 
under policy. Equitable Life Assur. Soc. v. Hill. (Ala.) ; 932 

612(2)—-Policy provision that no suit should be brought on policy unless all policy require- 
ments have been complied with does not bar action on failure to furnish notice ot 
proof of loss within time required, unless policy expressly stipulates that furnishing 
of notice or proof within time required shall be condition precedent to recovery, provided 
insured furnishes notice or proof within reasonable time after loss and in accordance with 
other policy provisions fixing beginning of liability at specified time after receipt of 
notice or proof and limiting time after loss in which suit may be brought. Godley et al. 
v. North River Ins. Co. (Ga.) 1095 

612(2)- -Where loss by fire was total, there was liquidated demand and insured was rot 
required to furnish proof of loss before suing on policy notwithstanding policy provision 
requiring proof of loss. Westchester Fire Ins. Co. of New York v. Cannon. (T'exas) 353 

(3). Submission to appraisal and arbitration. 

612(3)---Under fire policy provision that if parties could not agree on amount of loss, they 
should submit question to arbitration, amount of loss held not required to be sub 
mitted to arbitration as prerequisite to maintenance of action on policy where there was 
no dispute regarding amount of loss. Jacobs et al. v. Farmers’ Mut. Fire Ins. Co. of 
Turlock, Inc. (Cal.) 
Weininger et al. v. Metropolitan Fire Ins. Co. et al. (IIl.) 

§ 614. DEFENSES. 

§ 615. IN GENERAL 

615—In action for death benefits under health and accident policy which provided for annual 
increase of benefit up to certain amount, insurer could not defend on ground that in 
letter sent to insured privilege of annual increase was denied during period for which 
insured paid premium quarterly instead of annually where policy did not call for annual 
premiums, and there was no showing that letter was sent by executive officer of insurer 
and approval for change was not endorsed on policy. Rey v. Mutual Ben. Health & 
Accident Ass’n Omaha. (Cal.) 1063 

615—Statute authorizing person injured through another’s negligence to bring action directly 
against tort-feasor’s liability insurer held not to entitle insurer to plead as against injured 
person defenses purely personal to insured not growing out of or connected with accident 
or policy. Plea of coverture available to insured husband to defeat recovery by his wife 
for injuries resulting from his negligent operation of automobile before marriage held 
“personal defense” which was not available to husband’s liability insurer, in action 
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brought by wife directly against insurer. Edwards v. Royal Indemnity Co. (La.) 1137 
615---Beneficiary held not estopped from insisting upon validity of life policy where insured 

had not done, or omitted to do, anything which misled insurer to its hurt. Hart v. 

Missouri State Life Ins. Co. (Mo.) 221 


615—In suit on fire policy, insurer's failure to tender retura of premiums did not preclude 
defense of misrepresentation. where evidence showed that insured, falsely represented 
that there was no mortgage on insured property and that insurer had no knowledge of 
misrepresentation until after loss, and there was no evidence of waiver. Horn vy. 
Farmers’ Mut. Ins. Co. (Mo.) 847 
615—In action on industrial policy, deposit of premiums received by insurer, entitling insurer 
to assert defense based on misrepresentation in obtaining policy, held sufficiently shown, 
where answer tendered amount remaining in hands of court clerk after determination of 
previous unsuccessful suit by insurer in same court to cancel policy. Kirk v. Metropolitan 
Life Ins. Co. (Mo.)...... 989 
615-—Defendant in action on fire insurance policy, issued by its agent in lieu of policy canceled 
hy such agent, whose act was subsequently ratified by insured, held not entiled to set up 
invalidity of such cancellation as defense. Belk’s Department Store of New Bern, N. C., 
Inc. v. George Washington Fire Ins. Co. (N. C.) 1109 
€15—Defenses depending on construction of policy available to automobile liability insurer 
wgainst insured for liability resulting from negligence of insured’s 14 year old son ille- 
gally operating automobile. although with consent of insured, held equally available 
against iniured person. Devitt v. Continental Casualty Co. (N. Y.) 390 


$ 616%. COMURED. > OF ADJUDICATION IN ACTION AGAINST IN- 


616'4—Judgment for insurer, in action on automobile liability policy brought by driver of 
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automobile, was not res judicata as to rights of injured person who had secured judg- 
ment against driver and who was not party of record in action. Judgment for insurer, 
in action on automobile liability policy brought by driver of automobile involved in 
accident, was not res judicata as to injured person who was not party of record, because 
of his appearance as witness, some consultation among his attorneys and those of dri- 
ver, some contribution in expense of appeal, and assistance in preparation of briefs. 
Collard v. Universal Automobile Ins. Co. (Ida.) 

6161%4—-Where action against insured is ostensibly within terms of liability policy, insurer, 
whether it assumes defense or not, is bound by result of that action as to all matters 
therein decided which are material to recovery by insured in an action on the policy. 
In action on policy for indemnity for sums paid on judgments and expenses incurred in 
action for injuries caused by negligence of insured, insurer is not barred from asserting 
defense not determined in the original action. Miller v. United States Fidelity & Cas- 
ualty Co. (Mass.) 

616! 4-—-Automobile liability insurer which had se “asonable notice of automobile occupant’ s action 
at law against driver for injuries sustained while riding in automobile, but which elected 
to disclaim coverage rather than to have coverage issue determined in advance of trial, 
held bound in occupant’s suit in equity against insurer to obtain satisfaction of judgment 
in favor of occupant, by judgment in action at law as to issues which were, or might 
have been, litigated in action at law. Judgment in favor of automobile occupant in action 
at law against driver for injuries sustained while riding in automobile held res judicata 
as to issue of occupant’s contributory negligence in occupant’s suit in equity to obtain 
satisfaction of judgment from liability insurer. In automobile occupant’s suit in equity 
against liability insurer to obtain satisfaction of judgment in action at law against driver 
in favor of occupant for injuries sustained while riding in automobile, issue was not 
validity of judgment in action at law, but whether insurer, under terms of policy, was 
obligated to pay judgment. Howe v. Howe et al. (N. H.) . 

616%—Automobile liability insurance company, which assumed defense of action against 
insured, held estopped from denying that insured was driver of automobile, in subse- 
quent action brought directly against it by injured party to have insurance applied in 
satisfaction of judgment, where verdict against insurer was necessarily based on deter- 
wy that insured was driver. Petersen v. Preferred Acc. Ins. Co. of New York. 
»>—Liability insurer of garage held bound in garnishment proceeding, by judgment estab- 
lishing negligence and liability of garage for injuries, where judgment was not procured 
by collusion or fraud. Liability insurer. which had notice of action against insured and 
represented insured for a time but withdrew from defense before judgment was entered 
therein, could not attack judgment in subsequent garnishment proceedings. O'Toole et 
ux. v. Empire Motors, Inc. (Mercer Casualty Co.. Garnishee). (Wash.) 

18. VENUE. 

Shipper could maintain action against carrier and carrier's insurer for loss of goods by 
fire in county of carrier’s residence and where insured property was situated, notwith- 
standing imsurer’s nonresidesce therein and that carrier’s liability had not been estab- 
lished by judgment, where by indorsement attached to policy insurer made itself liable 
for losses sustained by shipper for which carrier would not be liable, and provided such 
claims should be payable within 30 days after proof of loss, irrespective of judgment 
igainst carrier. Lloyds America v. Brooks. (Texas) 

§ 619. SPECIAI, STATUTORY LIMITATIONS 

619—-In action on automobile theft policy, amendment of petition by bringing in dealer and 
acceptance corporation as additional parties defendant, and alleging that they had no 
interest in subject-matter, held not to set up new cause of action barred by limitations, 
but to relate back to commencement of action. McGinnis v. General Exchange Ins. 
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1144 


Corporation et al. (Kans.) ; 1329 


§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 

$ 621. —— TIME BEFORE ACTION CAN BE MAINTAINED. 

621—Cause of action arises on life policy on insured’s death unless under contract accrual 
is delayed or local statute fixes different time. Life policies issued by fraternal benefit 
associations may limit time in which suits may be instituted. United Mut. Life Ins. Co. 
v. Bransford. (Ark.) ; 

621—Suit for breach of policy providing for payment of total disability benefits in  install- 
nients, first to be payable three months after receipt of proof of permanent total disability, 
is premature, where brought before expiration of three-month period. Group insurer’s 
denial of liability, and unconditional refusal to pay claim waived right to rely upon 
policy provision precluding suit on policy until expiration of three months after proof 
of disability. Travelers’ Ins. Co. v. Pittman. (Ga.)... 

621—Where appraisers could not agree upon loss occasioned automobile by fire, insured 
held justified in refusing to submit to second appraisal after expiration of 60 days 
from date i proof of loss, within which period statute required automobile fire insurance 
to be paid, and suit thereupon filed was not premature and insurer was liable for 
penalty and attorney’s fees. Hammett et al. v. Fire Ass’n of Philadelphia. (La.).... 

$ 622. “<n. = en WHICH ACTION MUST BE BROUGHT. 

n genera! 

622(1)—-Insurer was not liable for total and permanent disability benefits, retention of which 
would keep up group life policy and entitle administratrix to recover thereon on insured’s 
death, where insured made no claim for disability before bringing suit, gave no imme- 
diate written notice of sickness or injury, nor aiccanies aeaet thereof within 30 days, 
as required by policy, and failed to bring action within 2 years’ limitation in policy. 
Life insurance could not be recovered under lapsed group life policy containing pro- 
vision for total and -permanent disability benefits because death resulted from disability 
arising when policy was in force. Lombardi v. Metropolitan Life Ins. Co. (Mich.) 
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622(1)—Limitation period of two years stipulated in health and accident policy precluded 
insured from instituting action in March, 1931, for injury which was sustained on Janu- 
ary 7, 1928, and which caused disability for period of eight months. Massachusetts 
Protective Ass’n, Inc., of Worcester, Mass. v. Turner. (Okla.) ; 
622(1)—Insured’s cause of action, based on automobile liability insurer’s bad faith in refus- 
ing to effect settlement with injured party within limits of policy, accrued when judg- 
ment against insured in amount exceeding policy was affirmed by Supreme Court and 
was satisfied by insured. Boling v. New Amsterdam Casualty Co. (Okla.) 1351 
(2). Validity of provisions. 
622(2)—Statute providing in effect that statute of limitation defining time within which a 
policy may be sued on may not be shortened by any provisions contained in policy does 
not limit right of parties to contract as to when or as to condition under which a 
cause of action on the insurance contract may arise and be claimed to exist. Pacific 
Mut. Life Ins. Co. v. Butler. (Ark.) 
(3). Computation of period of limitations. 
22(3)—Where insured, at insurer’s instance, attempted to obtain appraisement of loss by 
irbitration, as provided by fire policy, limitation in policy governing suit thereon was 
tolled during pendency of proceedings for appraisement and of case involving validity of 
appraisement. National Fire Ins. Co. v. Shuman. (Ga.) 
(4). Circumstance excusing compliance with provisions. 
622(4)-—-Suit on fraternal benefit life policy brought nearly six years after imsured’s death 
held barred, where policy required that proofs of death be furnished within one year 
after insured’s death and that suit be brought within two years, in absence of showing that 
insurer deceived beneficiary or induced her to postpone filing of action, or that beneficiary 
was led to believe by insurer’s conduct that insurer would not avail itself of limitations. 
United Mut. Life Ins. Co. y. Bransford. ( Ark.) 
§ 623. —— WAIVER OF LIMITATION. 
(1). In general. : toes ‘. 
623(1)—Inhibition on life and accident policy against suit thereon until expiration of sixty 
days after proof of loss held waren where no objection was made to premature filing 
of suit during trial, and could not be raised on second trial. Washington Fidelity 
National Ins. Co. v. Herbert. (Ohio.) . 
(2). Powers of officers or agents. A : 
623(2)—Under health and accident policy requiring change to be approved by insurer’s 
executive officer and indorsed on policy, soliciting agent held not authorized to waive 
provisions fixing time for payment of premiums or institution of suit on policy. 
Massachusetts Protective Ass’n, Inc. of Worcester, Mass. v. Turner. (Okla.) 
(4). Denial of liability. = ee oe y 
623(4)—Insurers under cotton crop policies, who refused to pay claims of individual policy- 
holders but instead offered lump sum to crop mortgagee in settlement of numerous 
claims of growers, waived policy provision prohibiting suit within 60-day period after 
resentation of claim. National Union Fire Ins. Co. of Pittsburgh, Pa. v. California 
otton Credit Corporation. (U. S.).. Se a eras ; ; : 
$§ 624. PARTIES. 
(1). Parties plaintiff in general. 
624(1)—Employee held entitled to sue in his own name for benefits accruing to him under 
certificate of group insurance issued to employee and group policy issued to employer 
for benefit of employees. Travelers’ Ins. Co. vy. Lancaster. (Ga.) 1207 
624(1)—Recovery could not be had on fire policy by one not named therein as owner of 
property on theory of mistake of insurer alone in naming owner, except upon evidence 
warranting reformation of policy. Camden Fire Ins. Ass’n v. Clay Lumber Co. (Tex.)..1124 
(2). Persons to whom policy is payable. 
624(2)—Within act giving party right of direct action against automobile liability insurer 
within terms and limits of policy, word “terms” has reference to conditions of policy, and 
word “limits” refers not only to amount of policy, but to time in which notice of 
accident must be given. Duncan vy. Pedare et al. (La.) 1138 
(6). Actions on life policies. 
624(6)—Possession of original fraternal benefit life policy or copy thereof was unnecessary 
for filing of suit by beneficiary, and insurer’s withholding of information in reference 
thereto would not excuse failure to prosecute suit within limitations in policy. United 
Mut. Life Ins. Co. v. Bransford. (Ark.) . . 
624(6)—Petition by widow of beneficiary of life policy, alleging that plaintiff paid pre- 
miums after beneficiary's death on misrepresentation of insurer's agent that plaintiff 
would recover amount of policy on insured’s death, held to show that payment was to 
be made to insured’s administrator or executrix, in event beneficiary predeceased 
insured, precluding recovery in suit ex contractu on policy, where petition alleged that 
agent’s representation was contrary to terms of policy, and that insurer refused pay- 
ment except to insured’s administrator or exccutrix. “pursuant to the terms of the 
policy.” Self v. American Nat. Ins. Co.( Ga.) 
624(6)—-That plaintiff. if she he deemed to have attempted to take out industrial policy upon 
half-brother’s life, had no insurable interest, held not to defeat her right of recovery on 
policy where she was not named as beneficiary in policy and was suing merely as admin- 
istratrix of insure '’s estate Byrne v. Prudential Ins. Co. of America. (Mo.) 
(7). Defendants in general. 
62417)—Judgment for owner for collision damages on automobile policy payable to finance 
company as their interest might appear, which was taken without defaulting case as to 
finance company, which was cited and failed to appear, and time of filing suit indebted to 
tinance company held void, since finance company was necessary party. Stout v. General 
Exchange Ins. Corporation et al. (La.) 
24(7)—Under automobile liability policy, defense of third person’s claim by insurer could 
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only be made in name of insured, since third person, before reducing her claim to judg- 


ment, could not maintain action on policy. Employers’ Liability Assur. Corporation, 
Limited v. Taylor. (Va.) Big ae Seca e aR Orne hearer iee areata 404 


(8). Defects and objections. . 
624(8)—Statute requiring liability policies covering motorbuses, like similar statute governing 
motor carriers, held not intended to make insurer primarily liable to third persons, and 
hence, in injured passenger’s action against motorbus operator, insurer’s plea of privilege 
was erroneously overruled, since insurer was not proper party. American Fidelity & 
Casualty Co., Inc. v. McClendon, Chief Justice, et al. (Tex.). ctu Cnwhean 1162 
§ 625. PROCESS. 
§ 627. ——— AGAINST FOREIGN INSURANCE COMPANIES. 
(2). Service on insurance commissioner or other official. 

627(2)—Iowa_ traveling men’s association, which issued membership certificate covering acci 
dental injury to resident of Texas, under evidence showing manner in which insurance 
business was transacted, held not ‘‘doing business” in Texas so as to authorize service 
of process on alleged local agent and insurance commissioners in suit in Texas court 
against association on membership certificate. Oliver v. Iowa State Traveling Men’s 
Ass'n. (U. §.) 

627 (2)—Deputy superintendent ‘of insurance department of Missouri had power to receive 
service of process in suit by residents against foreign insurance company, licensed to 
do business in the state, on fire policies covering property within the state but issued 
outside the state. Saunders et al. v. London Assur. Gormoratiomn. CU: Gd cscs. 829 

§ 628. DECLARATION, COMPLAINT, OR PETITION. 

§ 629. — FORM AND REQUISITES IN GENERAI,. 

(1). In general. 
629(1)—In action on accident policy, 
Ing, Ca... (SC) 


629(1)—Petition for anticipatory breach of contract to ‘pay monthly disability insurance held 
sufficient, as against general demurrer, to show repudiation of contract, and, hence, to 
withstand plea to jurisdiction and plea in abatement based on theory that pleadings 
only authorized recovery of monthly payments presently due, which were insufficient in 
amount to give district court jurisdiction. In action for anticipatory breach of contract to 
pay monthly disability insurance, allegations of petition stating plaintiff’s life expectancy 
according to mortality tables held not exceptionable on ground that mortality tables 
were computed upon averages of those in good health. American National Ins. Co. v. 
PRETO Re Sy ge 8a sue agth, meee cei eae ean aes eng hs rea ea 1259 


§ 631. SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 
DOCUMENTS. 
631—Statute requiring that 7 of written instrument sued on as ‘‘evidence of indebted- 


ness” be attached to and filed with pleading held inapplicable to ue anid 7&tna Life 
Ins. Co. v. Keyser. (Ohio.) 


seta whet ete Ss ale ax etlae BRE ER Ue Ce AGES EET 61 
8 634. - - PERFORMANCE OR W AIVE ‘R OF CONDITIONS. 

C1); In geners al. 
634(1) 


Injured person’s bill to subject proceeds of automobile liability policy to satisfaction 

of judgment, alleging that judgment debtor was insured when accident occurred, held not 
demurrable because alleging conclusion or because not showing insured’s performance of 
conditions of policy, since policy remained in effect unless insured or insurer affirmatively 
showed due notice of cancellation pursuant to policy. Conditions in automobile liability 
policy relating to insured’s cooperation, etc., and permitting defensive matter held not 
conditions precedent to liability, requiring injured person to plead compliance in suit to 
reach insurance money. American Fidelity & Casualty Co. v. Werfel et al. (Ala.)... 1131 

634(1)—-In action on life policy, plaintiff must allege payment of premiums, or some ade- 
quate excuse for nonpayment. In action on life policy, general allegation that plaintiff 
had fulfilled all the conditions of the policy is not a sufficient allegation that premiums 
on policy had been paid. Federal Union Life Ins. Co. v. Stengler. (Ky.) .. ; ..1216 

(2). Conditions as to notice and proof of loss. 

634(2)—Count of complaint for total and permanent disability benefits under group life 
policy averring that insured furnished proof of disability while another group policy 
issued by insurer to members of insurance club in lieu of policy sued on was in force 
as to insured by reason of payment of premiums due thereon for insured’s insurance 
held demurrable as failing to allege that proof of disability was furnished under policy 
in suit, or that insurance which insured sought to recover was in force when proof was 
furnished. Protective Life Ins. Co. v. Hale. (Ala.) 

634(2)—-Petition on life policy claiming waiver of proofs of death by refusal of payment by 
insurer’s “authorized agent,’’ who was named person in charge of insurer’s local office, 
and who solicited insurance. received applications, collected and transmitted premiums 
for insurer, and was its principal local agent, held not generally demurrable as not skow 
ing that insurer through proper officer or agent thereof waived furnishing of proofs of 
death. Holmes y. Atlanta Life Ins. Co. (Ga.) ' : 

634(2)—-Insured’s petition on certificate of group insurance payable on proof of disability 
is generally demurrable, where petition fails to show that proof has been furnished and 
contains no allegations setting up waiver of proof. Insured’s petition on group insurance 
certificate not payable until submission of due proof of disability alleging that insurer 
informed insured that insurer did not consider insured was or had been disabled, and 
would not pay any disability benefits until suit was filed and judgment obtained against 
insurer, held to show waiver of proof of disability. Patrick v. Travelers’ Ins. Co. (Ga.) 

§ 635. LOSS AND CAUSE THEREOF. Z 

635—Count of complaint for total and permanent disability benefits under group life policy, 
failing to aver that insurance was in force when insured furnished oe of disability, 
held demurrable. Protective Life Ins. Co. v. Cole. (Ala.).... 933 


635—-Petition on life policy excepting deaths from various specified causes held not demur- 
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rable for failure to allege cause of insured’s death or that death was not within 


4 excep- 
tions. Holmes v. Atlanta Life Ins. Co. (Ga.) 


191 
633—-Complaint charging that defendant insurer agreed to indemnify insured from loss sus- 
tained as result of ownership, maintenance or use of automobile, that insured while working 
on automobile negligently spilled gasoline upon floor, that gasoline spread over floor to 
stove containing fire necessary for heating of garage. became ignited, and caused serious 
damage to property of plaintiff’s assignor, and that unsatisfied judgment had been recovered 
against insured, stated cause of action. United Mutual Fire Ins. Co. v. Jamestown 
Mutual Ins. Co. (N. Y.) 1148 
635—-Declaration in action on life policy must contain averments which bring case within 
terms of policy, where recovery is sought under double indemnity provision. Beneficiary 
suing on life policy for double indemnity 


was not required to negative 
policy by alleging that death did not result from illness. 


Co. v. Campbell. Penn Mut. Life Ins. Co. v. Same. (Tenn.) 298 
635—-Allegations of two counts of declaration, in action on accident insurance policy, that 
insured’s death was due to bullet from pistel, accidentally discharged by insured or 
another unknown to plaintiff, and that pistol was fired by person unknown to plaintiff 
without insured’s aid. design, fault, cr provecation, held to state cause of action as 


exceptions in 
Provident Life & Accident Ins. 


excluding suicide. not covered by policy, and showing death by accidental means 
Travelers’ Ins. Co. v. Wilkes. (U. S.) 793 
§ 637. ASSIGNMENT OF POLICY. 


In action on fire policy, petition which stated that after insured took out policy she 
conveyed property te another to hold as trustee for insured, that insurer’s agent, after 
notice, transferred and assigned policy to trustee, that fire occurred and caused total loss, 
that another person was entitled to recover part of policy, and that trustee had_ filed dis 
claimer, held to state cause of action. British General Fire Ins. Co., Limited 


v. Ripy 
et al. (Texas) 356 
$ 638. —— NONPAYMENT. 
38—Allegation, in petition on life policy which provided that no agent had power to waive 
any forfeiture, that insurer's refusal of payment was made by authorized agent constituted 
allegation of fact that agent had authority to refuse payment at time he made refusal. 
Holmes v. Atlanta Life Ins. Co. (Ga.) 191 
§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(1). In general. 
640(1)—-Facts showing intent to deceive insurer need not be alleged in any plea setting up 
misrepresentations in insured’s application for accident policy, but evidence of a fraud 
ulent intent has a wide range. General Accident, Fire & Life Assur. Corporation v. 
Jordan. (Ala.) 807 
‘ (2). Avoidance and forfeiture. 
640(2) 


)—Where life policy provided that no obligation was assumed by insurer unless on date 
of delivery insured was alive and in good health plea alleging that insured made false 


representations as to his health and that representations were made with intent to deceive 
held to state good defense. 


In suit on life policy, pleas alleging that insured had falsely 
represented that he had never had tuberculosis, nor any medical or surgical treatment 
within previous five years, and that representations were made with intent to defraud 
and that insured had also falsely represented that he had never been in hospital for 
treatment and that such representation was made with intent to deceive held to state 
good defenses to suit on policy. National Life & Accident Ins. Co. v. Cummings. (Ala.).1182 

640(2)—Where concealments and misrepresentations by insured respecting policy must be 
material to avoid policy, defense based on such concealments or misrepresentations 
must affirmatively point out wherein they are material. Special plea that misrepre- 
sentation concerning cancellation of prior policy avoided policy indemnifying against 
loss of jewelry held insufficient, where it did not point out wherein alleged misrepre- 
sentation was material. Transcontinental Ins. Co. v. Stanton. (U. S.) 
(5). Arbitration and appraisal. 
Insurer waived defense of failure to submit insured’s loss to arbitration by neglect- 
ing to specifically allege or prove lack of arbitration. Jacobs et al. v. Farmers’ Mut. 
Fire Ins. Co. of Turlock, Inc. (Cal.) 


3 
§ 641. oe _ REPLY AND SUBSEQUENT’ PLEADINGS. 
(1). n general. 


641(1)—Supplemental petition. which alleged, in answer to insurer’s defense that insured was 
in 111 health when policy was delivered, 


| that insurer issued $1,000 policy sued on in 
exchange for one tor $250. without medical examination, that at 


time of exchange 

insured’s mother told insurer’s agent that insured was in hospital, but that insured had 
recovered from ailment, and which prayed for judgment on $1,000 policy was asked 
for in original petition, held not to state cause of action for recovery of $250 policy. 
Texas Prudential Ins. Co. v. Willis et al. (Tex.) 5 "* 279 

(2). Estoppel and waiver. 

€41(2)—In suit on collision policy, where insurer pleaded lapse of policy before loss for 
default in premium payments, replication alleging that insurer offered to settle for loss, 
and waived policy provision for lapse on default in premium payments, and recognized 
policy in full force, was good in substance and tendered material issue, favorable finding 
upon which supported judgment for insured. American Automobile Ins. 
Folsom. (Fla.) 

641(2)—Incontestable clause in 


é i 1136 
: life policy need not be pleaded to operate as bar to 
insurer’s defense. Wills v. Liberty Industrial Life Ins. 


Co. (La. : ; 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 12 ” 
(1). Declaration, complaint, or petition. 


643(1)—In action for disability benefits under life policy, where insurer denied liability on 


1485 


156 


640(5) 


to 





Ass’n_ v. 





The Insurance Law Journal. Vol. 85 


ground that insured, failed to disclose true physical condition in application, court 
roperly permitted insured to amend comp 
New York Life Ins. Co. (N. C.) As 
(2). Plea, answer, or reply. ; 
643(2)—Permitting amendment of answer in suit on life policy to allege matters relative 
to policy loan which appeared on face of policy, and to conform to proof, held not 
error. Erickson et al. v. Equitable Life Assur. Soc. of United States. (Minn.) 
§ 645. ISSUES, PROOFS AND VARIANCE. 
(1). Issues made by pleadings. 
645(1)—In injured person’s suit against insured and insurer to reach proceeds of automobile 
liability policy, burden held on respondents to allege and prove insured’s non-cooperation or 
other breach of policy. American Fidelity & Casualty Co. v. Werfel et al. (Ala.) 1131 
645(1)—In action on fire policy, where policy was not attached to plaintiff’s pleadings and 
plaintiff did not plead the exceptions to coverage, rule that burden is on plaintiff to plead 
and prove that loss does not fall within special exceptions of policy held inapplicable. 
Westchester Fire Ins. Co. of New York v. Cannon. (Texas) i 353 
645(1)—Under life policy making proof of death condition precedent to right of recovery. 
it is incumbent on plaintiff to allege and prove such proof was furnished or waiver 
thereof shown. American Bankers’ Ins. Co. et al. v. Waller. (Tex.) 780 
(2). Matters to be proved. 
645(2)—Insured, in action on mutual accident assessment policy, which stated that the 
payment of benefits was conditioned upon sufficient sums being collected by insurer 
from assessments and other sources, need not allege and prove that money sufficient 
to pay the claim had been collected or was available. American Ins. Co. of Texas 
v. Crawford. (Tex.) fp +s gts ae ee Ne 
645(2)—In suit on fire policy, plaintiff must plead and prove facts bringing loss within 
general obligation of policy and those taking loss out of specified exceptions from 
liability. Mortgagee could not recover under loss payable clause in fire policy, in 
absence of pleading and proof of facts to negative exceptions from liability stipulated 
in policy. Northwestern Nat. Ins. Co. v. Alamo Lumber Co. (Tex.) eae 5 
645(2)—-In action for double indemnity under accident clause in group life policy, burden 
was on plaintiff to plead and prove that insured’s death, was occasioned by accidental 
means and death was not within exception named in policy. Metropolitan Life Ins. Co. 
v. Funderburk. (Tex.) ; 1051 
645(2)—Defendant’s denial, in action on accident insurance policy, that insured’s death 
was accidental, was sufficient plea, and additional plea of suicide added no defensive 
merit, but was merely denial that death was of sort ‘insured against, so that burden 
remained on plaintiff to prove accidental death. T'ravelers’ Ins. Co. v. Wilkes. (U. S.) 
645(2)—-In action on insurance policy, proof of observance of stipulation of insurance policy 
sued on is unnecessary unless noncompliance is charged in insurer’s written statement 
of defense. Antonowich v. Home Life Ins. Co. (W. Va.) 


(3). Evidence admissible under pleadings. 

645(3)—Where bill to recover on fire policies alleged furnishing of proofs of loss within 
sixty days, substantial compliance, which is sufficient to permit recovery, could be 
proved thereunder, where insurers, by retaining proofs without objection, accepted 
praots as substantial compliance. Weininger et al. v. Metropolitan Fire Ins. Co. et al. 

645(3)-—-Admission in evidence of receipts for premiums paid and notices of premiums com 
ing due held not error in action on life policy, where payment of premiums was put in 
issue by pleadings. Testimony of beneficiary's husband as to conversation with insurer's 
agents in which agents suggested that attempt be made to compromise claim on_ policy 
held admissible as bearing on issue whether notices of cancellation were mailed to 
insured. MecGonigle et al. v. Prudential Ins. Co. of America. (Mont.) ee 

645(3)—-Where petition by insured’s administrator on industrial policy alleged that due proof 
of death was furnished, and only proofs of death furnished were made by other claimants, 
proofs of death furnished by other claimants were competent to show truth of statements 
therein, as against contention that insurer’s denial of liability waived policy requirement 
for furnishing proofs of death and that allegation that proofs of death were furnished 
was mere surplusage which did not make statements therein competent against administra 
tor. Kirk v. Metropolitan Life Ins. Co. (Mo.) ars ; 

645(3)—In action on life policy, testimony regarding insured’s age, based on family tradi- 
tion, held properly excluded, since question of pedigree was not involved. National Aid 
Life Ass’n v. Wiles. (Okla.) 

645(3)-—-In action on fire policy, policy held admissible as against contention there was a 
material variance between policy and petition, which alleged that after policy was issued 
insured transferred property to another to hold for insured’s benefit as trustee, and that 
insured notified insurer’s agent of conveyance, who made assignment or transfer of pol- 
icy. In action on fire policy, where insured alleged that after policy was issued insured 
and husband conveyed property to another to hold as trustee oe insured, power of at- 
torney executed by trustee to insured’s husband held admissible. British General Fire 
Ins. Co.. Limited v. Ripy et al. (Texas) 

§ 046. PRESUMPTIONS AND BURDEN OF PROOF. 

(1). In general. 

646(1)—In action on automobile fire policy, burden of proof was upon insured to prove 
ownership of automobile at time of its destruction. Union Ins. Co. of Indiana v. Glover. 
(Ind.) : 

646(1)—In action to recove 
received payment of face of policy and having given receipt therefor, beneficiary had 
burden to prove that giving and acceptance of receipt was mutual mistake, and that death 
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of insured was result of accidental injury. Werth v. Minnesota Mutual Life Ins. Co. 
(Kan.) 3 1212 

640(1)—In action on industrial life policy, after plaintiff had made out prima facie case, 
burden was on insurer to make out effective defense. Mitchell v. Washington Fidelity 
Nat. Ins. Co. (Mo.) es 994 

646(1)—In beneficiary’s action on policy, where identity of insured is disputed, beneficiary 
has burden to po that person who is shown to have died was person insured. 
ar * John Hancock Mutual Life Ins. Co. (Pa.) ‘ 538 

4%). —— 

646(1%)—-Insurer relying upon fraud and misrepresentations of applicant in procuring insur 
ance as ground for avoiding policy or liability thereunder has burden of proof. Byrne 
v. Prudential Ins. Co. of America. (Mo.) 217 

646(11%4)—-Company writing casualty insurance on co-operative or assessment plan under 
statute had burden of proving insured’s knowledge of rejection of application to another 
company for life policy in order to establish defense of fraud in falsely warranting as 
to nonrejection by any other company. Solez v. Commercial Travelers’ Mut. Acc. Ass’n 
of America. (N. Y.) . 

(2). Avoidance and forfeitures—Insurance of property. 

646(2)—-In suit on valued fire policy, burden was on insurer to prove that insured had made 
misrepresentations as to loss relied upon by insurer to avoid the policy and that the repre 
sentations were knowingly made with fraudulent intent. Garnier et al. v. Atma Ins. Co 
of Hartford, Conn. (La.) 340 

(3). Life and accident insurance. 

646(3)—Insurer, in action on life policy, had burden of proof to establish defense that pol 
icy was forfeited by nonpayment of premiums. United Ben. Life Ins. Co. v. Dopson. 
(Ala.) 1179 

646(3)—Plaintiff establishing insured’s accidental death in action on accident policy made 
out prima facie and cast burden on defendant to show that accident was within exception 
named in policy, in order to avoid liability thereon Rex v. Continental Casualty Co. 
(Colo.) eee ee 810 

646(3)—Where action on life policy is defended on ground that insured made misrepresen- 
tations of facts material to risk, burden of showing materiality or representations and 
their falsity is on insurer. John Hancock Mutual Life Ins. Co. v. Yates. (Ga.) 468 

646(3)—Insured, suing on medical and hospitalization policy, had duty of bringing claims 
within policy. Woodul v. Reliance Industrial Life Ins. Co. (La.) ..... <x 7 

646(3)—Burden of proving that answers in application for life policy are false is on insurer 
but, having shown answers are false or incomplete, burden shifts to insured or his 
beneficiary to show that false answer or omitted information related to matter of 
negligible importance. Harnischfeger Sales Corporation v. National Life Ins. Co. (Minn.) 980 

646(3)—Beneficiary had burden of proving reinstatement of lapsed life policy and truth of 
statements in certificate of insurability which was a contin precedent to reinstate- 
ment. Burke v. John Hancock Mutual Life Ins. Co. (Md.) awawe, ee 

646(3)—Burden was on insurer, urging insured’s false and fraudulent representations 
respecting his health as defense in action on life insurance policy, to prove that 
insured made such representations at time of applying for policy. Fernandez v. 
Mutual Life Ins. Co. of Baltimore. (Mo.) 53 

646(3)—In action on industrial policy, burden was upon plaintiff, admitting having signed 
insured’s name to application although application provided that it should be signed by 
insured if 16 years old or over, to show why she had not read application and that her 
signing insured’s name was done in good faith. Byrne v. Prudential Ins. Co. of Amer- 
ica. (Mo.) 

646(3)—Burden of proving insured’s soundness of health when industrial life insurance 
policies sued on were issued was on plaintiff. Matejunas v. Prudential Ins. Co. of 
America. (N. Y.) 

646(3)—In action on accident policy, insurer admitted plaintiff’s right to recover unless 
policy sued on was obtained by false and fraudulent representations or concealments, 
and assumed burden of establishing fraud, by tendering issue only as to whether policy 
was obtained by false and fraudulent representations or concealments. Willett v. 
National Accident & Health Ins. Co. (N. C.) 1303 

646(3)—Insurer, basing defense to action on life policy on false answers to interrogatories 
contained in application, must prove that answers were willfully false, fraudulently 
made material, that they induced insurer to issue policy, and that insurer, or its agent, 
had no knowledge of fraud or falsity of answers. Metropolitan Life Ins. Co. v. 
Adams. (Ohio) ie eis d'a ee és a eee oe ary Galas ates act 

646(3)—-Beneficiary suing on life policy had burden of proof to establish that policy was 
reinstated, where it was admitted that original policy lapsed. Illinois Bankers’ Life 
Ass’n v. Hardy. (Okla.) : 245 

646(3)—Insurer, in action on life policies, asserting that insured was not in good health at 
time policies were delivered, has burden of proof. Mid-Continent Life Ins. Co. v. 
Trumbly. (Otlsla.) s 

646(3)—Burden is on insurer to show that insured was not in_ good health at time of deliv- 
ery of life policy. National Life & Accident Ins. Co. v. Wicker. (Okla.) 

646(3)—In action on life policy, plaintiff held to have burden to prove that lapsed policy 
was revived. If plaintiff suing on life policy makes out prima facie case by show 
ing that lapsed policy had been revived, burden to establish fraud would be on 
defendant insurer. Mitchell v. Alta Life Ins. Co. (Pa.) , 

646(3)—Where sane person whose name appears in industrial life policy as insured signed or 
authorized another to sign application, impersonation of named person by another in 
medical examination is affirmative defense to be proved by insurer. Iudwinska v. Tohn 
Hancock Mutual Life Ins. Co. (Pa.) 5 ¥ . 

646(3)—Burden was on accident insurer to prove that statements in application for policy 
relating to applicant’s occupation, income and health were false, unless such falsity 
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appeared ees own testimony. Kingston v. Metropolitan Casualty Ins. Co. of 
New York. (Pa.) 
646(3)—Where life policy lapsed for nonpayment of premium, burden of proof of necessary 
facts compelling reinstatement was on plaintiff suing on policy after insured’s death. 
Riebel v. Prudential Ins. Co. of America. (Pa.) g 1025 
(3%). 
646(3!4)—-Insurer had burden to prove allegation that automobile casualty policy was avoided 
on ground that automobile was being used at time of accident to convey passenger for 
hire. Cardoza v. West American Commerial Ins. Co. (Calif.) : ; 
646(314)—-Presumption is that parties to automobile liability insurance contract intended to 
comply with statutory provisions, prohibiting issuance of permits for operation of auto- 
mobiles to persons under 16 years of age in first and second class cities and permission 
by owners of such vehicles for them to be driven by persons without legal right to do 
so or in violation of statute. Shedd v. Automobile Ins. Co. et al. (Ind.) 
(4). Payment of premiums. 
646(4)—-Evidence held to overcome presumption of payment of premium which arose from 
possession by beneficiary of life policy which contained recital that policy was issued in 
consideration of application and payment in advance of annual premium, so as to preclude 
recovery by beneficiary on policy. National Equity Life Ins. Co. v. Parker. (Ark.) 
€46(4)—Insured seeking to recover total and permanent disability benefits under group pol- 
icy had burden to establish that total and permanent disability existed before policy 
lapsed. Prudential Ins. Co. of America v. Howard's Assignee. (Ky.) 
646(4)-—Beneficiary, seeking to recover on life policy on theory that insurer’s letter notifying 
of lapse of policy because of nonpayment of premiums was unlawful because policy was 
not delivered on certain date as claimed by insurer, had burden to show that policy was 
delivered at some time later than such date. Scotten v. Metropolitan Life Ins. Co., Inc. 
(Mo.) ; ? Ee eee : 
646(4)—In action on industrial life policy where issue was whether policy had lapsed because 
of nonpayment of premium, beneficiary was not required to prove that insurer failed to 
investigate insured’s health within reasonable time after acceptance of premium during 
grace period. Mitchell v. Washington Fidelity Nat. Ins. Co. (Mo.) 
(5). Estoppel and waiver as to avoidance or forfeiture. 
64615) -Presumption that insured had examined policy, arising from fact that insured received 
ind retained it for reasonable length of time, so as to make it obligatory upon insured to 
repudiate false answers written in application by insurer’s agent, held inapplicable, where 
insured was illiterate foreigner unacquainted with the language. Federal Life Ins. Co. 
v. Kras. (Col.) re 
646(5)—If insurer’s soliciting agent had notice that insured was not in good health bu 
nevertheless life policy was issued and delivered and premium accepted by insurer, pre- 
sumption existed that insurer waived condition pestle policy in event of insured’s 


illness at time of application and delivery of policy. John Hancock Mutual Life Ins. 
Co. v. Yates. (Ga.) 


645(5)—In action on life 


insured in making false statements in application as to condition of her health, defenses 
that applications showed fraudulent concealment by husband who was beneficiary and 
that proof established defense of fraudulent collusion held not available to insurer where 
although proof might have established such defenses, they were not pleaded. Berkshire 
Life Ins. Co. v. Goldstein. (Ky.) ; ‘ 
646(5)—-In action on standard fire policy of New York containing vacancy provision and 
providing that no waiver of any term of policy should be valid unless in writing and 
attached to policy, burden was on insured to show, not only that adjuster waived 
vacancy provision while acting within real or apparent scope of his authority, but also 
that adjuster had authority to waive and did waive requirement that waiver was in 
writing and attached to policy. Vinton v. Atlas Assur. Co., Limited. (Vt.) 
(6). Risk and cause of loss in general. 
€46(6)—-Insured, to recover on accident policy, had burden to show accident which was sole 
cause of disability alleged. Metropolitan Life Ins. Co. v. Halsey. (Ala.) 
046(0)—-Where life policy provides for payment of benefits for disabilities incurred while 
policy is in force payable when proof of disability is furnished, insured must show that 
disability occurred while policy was in force, but proof thereof may be made within a 
reasonbale time after policy lapses and before suit is begun. Equitable Life Assur. Soc. 
v. Hill. (Ala.) ; : : : ee 
646(6)—-General rule is that an insured must bring himself within the express terms of the 
policy before he is entitled to recover thereon. Carabelli v. Mountain States Life Ins. 
Ins. Co. et al. (Cal.) ce + ca ...1199 
646(6)—In beneficiary’s suit on accident policy defining “injury” as bodily injury which is 
sole cause of loss and is effected solely through “accidental means,” beneficiary had bur- 
den of proving, not only that insured suffered accidental death, but that injury which 
caused death was brought about through “accidental means” which means that in act 
which preceded injury something unforeseen, unexplained, or unusual occurred. Con- 
tinental Casualty Co. v. Rucker. (Ga.) ieieeis time Fee mi codae crate 
«46(0)—-Employee claiming disability benefits under group policy has burden of proving 
total permanent disability within certificate of insurance. Prudential Ins. Co. of Amer 
ica v. Martin. (Ind.) 4 z ashes hake d 
646(6)—-Where accident policy covers injury or death sustained in particular manner, burden 
is on beneficiary suing to recover on policy to establish that accident causing injury or 
death is within stipulations in policy. North American Acc. Ins. Co. v. White. (Ky.). 1069 
646(6)—In action on accident policy insuring against death from bodily injuries effected 
directly, exclusively, and independently of all other causes through external, violent, and 
accidental means, beneficiary must establish by competent and relevant evidence that death 


1488 


1222 


932 


718 





Topical Index 


was proximate result of injury, independent of all other causes, and was due solely to 
the injury. Piorsdcas Life & Accident Ins. Co. of Chattanooga, Tenn., et al. v. Diehl- 
man. (Ky.) ; ; 1291 
646(6)—Where life policy was issued subject to certain exceptions, burden that death 
resulted from an expected risk was on insurer. Lado vy. First National Life Ins. Co. 
(La.) 1230 
646(6)—In action on policy wherein insurer promised to pay $1,000 upon receipt of due 
proof of insured’s death, plaintiff had burden of proving insured’s death. Larsen v. 
Metropolitan Life Ins. Co. (Mass.)_.... 43 
646(6)—In action on accident provision of industrial policy, ‘plaintiff ‘had burden of prov- 
ing that insured’s death was caused solely through accidental means, and that it 
was not contributed to, directly or indirectly, by disease. Brandeis v. Metropolitan 
Life Ins. Co. (Pa.) : ‘ 
646(6)—Burden was on administrator, suing on accident policy for insured’s death, to show 
that death resulted from bodily injury effected during term of insurance, directly and 
independently of all other causes, through violent, external, and accidental means, as 
specified in policy. Insured’s administrator could not recover on accident policy upon 
roof that insured died of streptococcus blood stream infection arising from contusion on 
elbow, where there was no proof that contusion was effected through accidental means 
after issuance of policy Bell v. Travelers’ Ins. Co. (Tenn.) , 
6)—In action on accident policy for death of insured who fell out of moving automobile, 
court would presume that fall was accidental in absence of evidence showing how insured _ 
fell out. Federal Life Ins. Co. v. Raley. (Tex.) a 105 
6)—-Where fire policy limited insurer’s general liability, insured had burden of showing 
that loss sustained was within general liability assumed by insurer, and not within any 
of exceptions. American Ins. Co. of Newark, N. J. v. Delaney. (Tex.) 1124 
6)—Burden was on plaintiff suing on accident policy to show that injury resulting in 
insured’s death was accidental. Preferred Accident Ins. Co. of New York v. Combs. __ 
vu. Ss 797 
(7). Suicide. 
7)—Where issue of suicide is raised in action on life policy, self-destruction is not pre 
sumed, but burden of establishing it by preponderance of evidence is on insurer. Kansas 
City Life Ins. Co. v. Pearson. (Okla.) 124 
7)—-Burden was on plaintiff, in action on policy insuring against death by accident. to 
prove accidental death, thereby negativing suicide not covered by policy. Presumption 
gainst suicide does not regulate nor change burden of proof, in action on policy insur 
ing against accidental death, but is merely evidentiary presumption, which may aid lack 
of evidence that death was accidental, but cannot prevail against : 
Ins. Co. v. Wilkes. (U. S.) 
(8). Extent of loss and liability of insurer. 
646(8)—In action for additional accidental death benefits under life policy, rule as to 


urden of proof was same as cases involving claims under Workmen’s Compensation 
Act. American National Ins. Co. v. Reed. (Ala.) 


+6(8)—Insured had burden of averring and proving that proof cf total and permanent 
lisability was furnished while life policy sued on was effective and insurance was in 
force as to insured, which was condition precedent to insurer's liability. Protective Life 
Ins. Co. v. Hale. (Ala.) 

46(8)—39 year old hosiery knitting machine operator suing for permanent and total disability 
benefits under group life policy because of chronic leg ulcer which preveuted her from 
working at her employment, which required prolonged standing, had no burden to prove 
that no profitable sitting down job would be available. John Hancock Mut. life Ins. 
Co. v. Beaty. (Ala.) ; 

646(8)—Burden of proving that insured’s death resulted from accidental means within 
double indemnity provision of life insurance policy sued on rested on plaintiff. Dark 
v. Prudential Ins. Co. of America. (Calif.) ; 

646(8)—Burden was on plaintiff suing on accident clause of life ‘policy. to show that. sole 
proximate cause of insured’s death was an accident. O'ears v. Columbian 
Life Ins. Co. (Conn.) .. 

646(8)—Insured, suing for disability benefits under life policy based on ‘bodily injuries generally, 
was required to prove, under provisions of policy, that he became and remained perman 
ently disabled or physically incapacitated to such extent that thereby he was rendered 
permanently and wholly unable to engage in gainful occupation. Culver v. Prudential 
Ins. Co. of America. Del.) 

646(8)—Where, under policies providing for total and permanent disability benefits. pre- 
sumption of permanence attached to proven total disability after it had existed con- 
tinuously for at least four months, insured was entitled to benefit of presumption in aid 
of recovery until insurer succeeded in overthrowing presumption. Rasitatie Life Assur- 
ance Society of the United States v. McKeithan. - (Fla.) : 

646(8)—Under provision of industrial life policy limiting liability to one- half of amount 
due if death resulted from specified disease, insurer could not claim such reduction in 


absence of proof that insured’s death resulted from disease mentioned in policy. Shan- 
chell v. Universal Life Ins. Co.  (Ia.) 


o46(8)—In suit by beneficiary for face value of industrial life policy, insurer had burden 
of establishing its defense of clause limiting its liability to one-half of face value of 
policy for death of insured caused by organic heart disease or Bright’s disease. Price 
v. Douglas Life Ins. Co. (La.) 


646(8)—Burden was on defendant insurance company, admitting its issuance of liability 
insurance policy to codefendant owner of tractor and trailer, which collided with plaintiff's 
truck, causing damage and injuries sued for, to show terms, limits, and conditions of 


1489 


/ 


evidence. Travelers’ 





The Insurance Law Journal. Vol. 85 


policy and prove insurer’s freedom from, or extent of its liability thereunder. Masaracchia 
v. Inter-City Express Lines, Inc. et al. (La.) Sauhenmaes KS 2 Shs errrer es 
646(8)—In action on life policy to recover double indemnity for accidental death, burden 
was on plaintiff to show by adequate proof that death resuited from accidental causes, 
as defined in policy. Shopp v. Prudential Ins. Co. of America. (N. J.) ‘ ; 735 
646(8)—-Proof of accidental death held condition precedent to liability for double indemnity 
under life policies, and beneficiary, having pleaded performance of all conditions thereof, 
was required to show performance as to proof of accidental death. Wachtel v. Equitable 
Life Assur. Soc. of The United States et al. (N. Y.) 
646(8)—Beneficiary, to make out prima facie case in action for accidental death benefits 
under life policies, had to establish death as result of bodily injuries caused directly, 
exclusively, and independently of all other causes, by external violence and purely 
accidental means, occurring on or after date of policies, and that death occurred within 
90 days after date of injuries, within terms of policies. Walters v. Western & Southern 
Life Ins. Co. (Pa.) . g 3 762 
646(&)--That insured worked after he claimed to have become totally and permanently disabled 
raised presumption of his ability to do so, and was circumstance to be considered by jury. 
Smithpeters v. Prudential Ins. Co. of America. (Tenn.)... 1049 
646(8)—In action on fire policy expressly excepting loss or damage by cyclone, tornado, or 
windstorm, where evidence affirmatively showed that some of damage was caused by 
storm, burden of proof was on insured to show extent of damage done by fire. Ameri- 
can General Ins. Co. v. Thompson et al. (Tex.) : tacts : 
646(8)—-Burden is on one claiming double indemnity, provided for by life insurance policy, 
if insured’s death results from injury effected solely by external, accidental means, of 
which there is visible contusion or wound on exterior of body, to prove, not merely 
that death resulted from such means, but that injury was evidenced by external 
contusion or wound, Fidelity Mutual Life Ins. Co. v. Powell. (U. S.) 
(9). Notice and proot of loss. 
646(9)—In action on disability insurance policy. defendant's plea of general issue cast on 
plaintiff burden of proving that he had given defendant due proof of disability as averred 
in complaint. Equitable Life Assur. Soc. v. Foster. (Ala.) 
646(9)-—-Statute providing, in substance, that where notice of claim for damages is required 
it shall be presumed that notice has been given unless want of notice is specially pleaded 
under oath held applicable to fire policy. Westchester Fire Ins. Co. of New York y 
Cannon. (Texas) 
646(9)--In suit on accident clause in group life policy, conclusive presumption, where defendant 
filed no verified plea that proof of loss had not been duly made, was that proof had 
heen duly made. Metropolitan Life Ins. Co. v. Funderburk. (Tex.) 
(11). Payment or discharge of insurer. 
646(11)——In action on accident policy, burden of proving lack of consideration for release 
executed by insured was on insured. Washington Nat. Ins. Co. v. Cook. (Texas) 
§ 047. ADMISSIBILITY OF EVIDENCE. 
647—-In action for disability benefits under policies, refusal to permit reproduction of motion 
pictures of insured held not error, where pictures were not authenticated and there was 
no evidence as to speed at which camera was set when pictures were taken. Pacific 
Mut. Life Ins. Co. of California v. Marks. (Ala.) 
§ 648. —— IN GENERAL. 
(1). In general. 
648(1)—-Testimony in action on automobile theft insurance policy that witness’ mother 
warned alleged thief not to go to plaintiff’s place of business after accidentally ditching 
automobile held not incompetent as hearsay, but admissible in explanation of his subse- 
quent flight. Home Ins. Co. of New York v. Trammell. (Ala.) , g 
648(1)—In action by insured on indemnity policy to recover damages paid to persons injured 
when insured’s truck overturned, that insured was permitted to testify that insurer’s 
attorney at time of accident told doctor to treat injured persons held not violative of 
agreement with insurer that insurer's defense of actions against insured would not con- 
stitute waiver of rights against insured. Commercial Casualty Ins. Co. v. Cherry. (Ark.) 
648(1)—On issue whether knowledge of insurance agent that insured was suffering from 
diabetes at time of reinstatement of life policy was imputable to -insurer, opinion of 
doctor as to whether person who has diabetes has an insurable risk held immaterial. 
Colson v. State Mut. Life Assur. Co, of Worcester, Mass. (N. C.) s 
648(1)—Where statutes and life policy provide that only statements contained in application 
attached to policy and indorsed thereon could be used in defense of claim under policy, 
medical examiner’s report, not contained in policy, nor attached thereto, nor indorsed 
thereon, held inadmissible in action on policy. Scott v. New England Mutual Life Ins. 
Co. (Nebr.) 
648(1)—In action on fir 
occasioned in same fire held inadmissible. Camden Fire Ins. Ass’n of Camden, N. J. 
v. Kouri. (Okla.) she ; ; , i 


§ 651. POLICY OR OTHER CONTRACT. 
(3). Admissibility of policy in evidence. 
651(3)—In action by employee under group disability policy issued to employer, certificate 
issued to employee showing he was entitled to certain benefits under master policy held 
admissible, where true copy of master policy was in evidence, Equitable Life Assurance 
Society of United States v. Garrett. (Ala.) ae a3 as seated 
(4). Cancellation of policy. 
651(4)-—Permitting husband of beneficiary to testify in action on life policy how and when 
he was notified of insurer’s claim that policies had been canceled held not error. 
McGonigle et al. v. Prudential Ins. Co. of America. (Mont.) 1239 
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§ 654. PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 
(1). Insurance of property. 
654(1)—-In wife’s action on fire policy containing forfeiture provision if other policy was 
taken on community property, evidence that, within few weeks after issuance of policy 
covering wife’s separate property, her insurer issued rider permitting $1,500 concurrent 
insurance, and whether or not she received it, held properly admitted on issue of wife’s 
intention in taking out her policy and not sufficient to support instructed verdict for 
insurer. McMillan vy. American General Ins. Co. (Tex.) 1120 
(2). Life and accident insurance. 
654(2)—-In determining whether statement, signed by insured to obtain revival of life policy, 
was intended to be warranty or representation, situation of parties, subject-matter of 
eagracts and language employed may be considered. Pollard et al. v. Royal Highlanders. 
654(2)—In action on industrial life policy where insured’s age as integral part of contract 
was typewritten under printed caption “Age next birthday’ evidence tending to prove 
that age was misstated held admissible, although age of insured was not contained in 
application and did not appear as “indorsement’’ on policy as required by statute. Where 
insured’s misstatement as to age was not indorsed upon but made integral part of 
ged it was unnecessary to offer in evidence application containing same misstatement 
efore being permitted to prove that insured was over age limit when application was 
signed. Broady v. Unity Industrial Life Ins. Co. (La.) 
654(2)—Where insurer based defense to action on life policy on false answers to interrog- 
atories in application, examining physician’s testimony that he would have conducted 
himself differently in making examination and would have made different recommendation 
to insurer if he had known that answers were untruthful held properly excluded as 
being immaterial on question whether insurer would have issued policy. Where insurer 
based defense on life policy on false answers to interrogatories in application, objection 
to question asked of insurer’s local agent whether insurer would have refused or 
approved application in case of false representations and untruthful answers held properly 
sustained as not being material to question whether insurer would have issued policy. 
Metropolitan Life Ins. Co. v. Adams. (Ohio) 
§ 654%. -——- PAYMENT OF PREMIUMS. 
6541%4—Evidence of communications from insured relative to reinstatement held immaterial 
in action on life policy where payment of premium was tendered by beneficiary’s agent 
2. ee of knowledge of insured. Chisholm v. Penn Mutual Life Ins. Co. $12 
654%4—In action on group policy issued to fraternal order, testimony of insured’s son as 
to conversation had with treasurer of order at time he paid him $2.25 held admissible, 
as against objection on ground of absence of proof that treasurer was agent of insurer, 
as link in chain of circumstances for consideration of jury in determining whether 
treasurer returned the $2.25 over to insurer’s agent with understanding that $1 of sum 
was to cover premium for August. Tolbert v. Southern Mutual Life Ins. Co. (S. C.) 
§ 655. —— FRAUD OR MISREPRESENTATION. 
(2). Life and accident insurance 
655(2)—-In action on accident policy, insurcr’s offered evidence is to insured’s financial con 
dition held properly excluded, where there was no misrepresentation in application for 
policy about insured’s financial condition. In action on accident policy where insurer 
defended on ground of misrepre tations in application, reasons why various insurance 
companies declined insured’s ap ition were incompetent when not communicated to 
insurec. General Accident, Fire & Life Assur. Corporation v. Jordan. (Ala.) 
€55(2)—In action by administratrix of insured on industrial policy which insurer claimed was 
void for collusion between its soliciting agent and administratrix who had signed insured’s 
name to application. testimony of administratrix as to conversation had with agent at 
time of signing application held admissible as res geste and on ground that accredited 
agent for soliciting of new applications for industrial policies is agent of insurer. Byrne 
v. Prudential Ins. Co. of America. (Mo.) 
§ 658. —— LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 
658—In action on fire policy, testimony of witnesses, who examined building a short time 
before trial but over a year since fire, as to whether loss was total or partial, held 
admissible, in absence showing a material change in building since the fire. Franklin 
Fire Ins. Co, et al. v. Brewer. (Miss.) cake coatate a aah 
§ 659. —— DEATH OF OR INJURY TO PERSON INSURED 
THEREOF. 
(1). In general. 
659(1)—In action to recover double indemnity under life policy for ‘nsured’s alleged acci 
dental death, permitting insured’s employer to answer question as to athlete’s foot being 
common disease at certain time among companions of deceased held not error. Werth 
v. Minnesota Mutual Life Ins. Co. (Kan.) 
659(1)—In action on disability policy, evidence that insured had undergone operation year 
before alleged disability occurred, held competent to corroborate witnesses who testified 
insured was sick and to aid jury in determining whether plaintiff was totally and per- 
manently disabled at later time. Ramsey v. Federal Life Ins. Co. (N. C.) 
659(1)—Death, in civil cases, may be proved by circumstantial evidence; but to prove death 
at particular time, evidence must be of such character as to make it more probable that 
deceased died at particular time than that he survived. Free v. Life Ins. Co. of Virginia. 
(S: €5 1027 
(2). Suicide. . : 
659(2)—In action on accident policy involving issue of suicide, insured’s letter to his par- 
ents, and note for $12,000 payable to their order alleged to have been used by insured 
to divert proceeds of policy from his estate following quarrel with his wife, held 
improperly excluded, since note and letter were relevant on insured’s state of mind 
when they were executed. In action on accident policy involving issue of suicide, evi- 
dence that insured had met with two accidents shortly before his death, if accidents 
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were of character indicating insured’s intent to take his own life, held admissible. In 
action on insurance policy involving issue of suicide, where insured’s intention is dis- 
tinct and material fact to be ascertained by chain of circumstances, liberal opportunity 
should be afforded for introducing any evidence which would throw light on issue. In 
action on insurance policy involving issue of suicide, facts such as declarations, acts 
and disposition tending to show intent or motive for suicide are admissible. Sees v. 
Massachusetts Bonding & Ins. Co. (N. Y.) 

§ 660. —— VALUATION OF PROPERTY. 

660—Where household goods covered by fire policy had no market value, real value thereof 
could be determined from evidence as to cost, use, and condition to establish loss under 

policy. Kerr v. National Fire Ins. Co. of Hartford, Conn. (Kan.) .......... ee 

In suit on full valued fire policy covering property immovable by nature, where building 

was 75 per cent destroyed by fire, proof that city building inspector had refused to 

permit insured to repair building and that city had thereafter ordered building demolished 

held admissible to sustain insured’s ccntention that there had been constructive total loss. 

Hart v. North British & Mercantile Ins. Co. (La.) ; 5 Pore ; 1098 

660—In action on fire policy, admission of testimony as to cost of construction of house 
insured when new held error. Franklin Fire Ins. Co. et al. v. Brewer. (Miss.) wes Oba 

§ 661. AMOUNT OF LOSS. 

661--In action for double indemnity for death from carbon monoxide poisoning, pamphlet 
printed by defendant insurer and delivered with life policy and showing number of 
deaths from carbon monoxide during preceding year for which defendant had paid double 
indemnity held admissible, notwithstanding policy excepted death from poison or gas, 
since jury could have found that insured was induced to accept policy by assertion that 
death by carbon monoxide was not within exception; there being no reason for denying 
effect to such substantial evidence of mutual special sense of parties. Rasmussen v. 
New York Life Ins. Co. (N. Y.) : ; 

661—In actions by insured on life policies for disability benefit, evidence of possibility of 
insured’s future recovery held incompetent where policies provided for cessation of disability 
payments in event of insured’s recovery. Ford v. New York Life Ins. Co. (S. C.) 1034 

§ 662. NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 

(1). In general. 

662(1)—-In action under insurance policy for injuries to horse by lightning, details of con- 
versation between insured and insurance agent who solicited policy, at time letter was 
written to insurer respectiny claim, held inadmissible, where it went beyond mere 
reference to subject-matter of letter. Miller v. Mutual Fire & Tornado Ass'n of Cedar 
Rapids. (lowa) 

662(1)—In action on life policy, evidence held admissible to show time, circumstances, and 
understanding as regards beneficiary’s exception of marginal statement on physician’s 
certificate as to cause of death, whereby beneficiary agreed that such certificates should 
be deemed part of proofs of death. Santos v. John Hancock Mutual Life Ins. Co. 
(N.. 35) : 

662(1)—In suit on life policies providing for accidental death benefits, admitting document of 
proof of death solely to establish service thereof on insurer held not error, though phy- 
sician had written on back of document his opinion that insured met death accidentally. 
Pomorskie v. Prudential Ins. Co. of America. (Pa.) : 248 

$ 663. PERSONS ENTITLED TO PROCEEDS. 

663--In action by named beneficiary in industrial policies to recover proceeds of policies 
upon insured’s death, policies referred to in insured’s will as two insurance policies held 
with defendant insurer and payable to insured’s estate held sufficiently identified as those 
sued upon by beneficiary to allow proof of testamentary provision, where policies sued 
on were only ones held by insured with defendant insurer, and policies, although naming 
a beneficiary, were actually payable to her estate, in view of fact that executor was only 
one having right to require payment. In action by named beneficiary in industrial policies 
to recover proceeds of policies upon death of insured, evidence showing condition of 
insured’s estate, her indebtedness, claims being asserted against estate, relations existing 
between beneficiary and insured, who was beneficiary’s former wife, that beneficiary had 
not contributed in later years to insured’s necessities, that insured had divorced beneficiary, 
and that insured had need of assistance, held competent in determining equities of 
case. Plummer v. Metropolitan Life Ins. Co. et al. (Mo.) 

8 664. ESTOPPEL OR WAIVER. 

664—-Where verdict awarding plaintiff death benefits under life policies, where insured had 
disappeared, rested upon a slender basis, permitting plaintiff to testify that premium 

collector for insurer had told plaintiff not to pay any more premium upon policy held 

reversible error, since only purpose of testimony must have been to persuade jury that 

insurer was inclined to concede that insured was dead. Forster v. John Hancock Mutual 

Life Ins. Co. (N. Y.) ; esd Weetca eae Zatti. 

In action on life policy where policy provided that premium was due and payable in 

advance at company’s home office but would be accepted elsewhere at company’s pleasure 

testimony that insurer’s agent agreed to call at beneficiary’s home and collect premiums 

held admissible as tending to show insurer's waiver of provision. Snellgrove v. Life 

Ins. Co. of Virginia. (S. C.) 

§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 

(1). In general. 

665(1)—Beneficiary suing on life policy made out prima facie case by proof of death of 
insured and notice to insurer and by introducing in evidence policy sued on, which is in 
beneficiary’s possession. United Ben. Life Ins. Co. v. Dopson. (Ala.) 1179 

665(1)—Evidence that insurer’s refusal to pay fire loss was in bad faith held insufficient to 
authorize insured’s recovery of damages and attorney’s fees. National Fire Ins. Co. 
v. Shuman. (Ga.) 328 
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665(1)—Evidence held insufficient to show that insurer’s refusal to pay loss was frivolous 
or unfounded so as to authorize insured’s recovery of attorney’s fees as penalty for 
bad faith refusal. American National Ins. Co. v. Tolbert. (Ga.) 

665(1)—Evidence of fire insurer’s “bad faith” in refusing to pay insured’s claim held insuf- 
ficient to authorize insured’s recovery of penalty and attorney fees. Sentinel Fire Ins. 
Co. v. McRoberts. (Ga.) 

665(1)—In action on fire policy, evidence as to values of household goods in use from one 
to 34 years held insufficient to support judgment where no allowance was made for use, 
condition, depreciation, or obsolescence, though witnesses testified that such allowance 
had been made. Kerr v. National Fire Ins. Co. of Hartford, Conn. (Kan.) . 

665(1)—Evidence sustained finding that insurer unreasonably refused to pay $60 due under 
industrial health and accident policy for twelve weeks’ disability caused by sprained 
ankle, justifying statutory penalty, and in view “os small amount involved, $25 as 
attorney’s fees was proper. Wilkins v. Universal Life Ins. Co. (La.) ; 

665(1)—Evidence showed that insured was mentally incompetent to execute papers to effectu- 
ate change of beneficiary in mutual life policy at the time they were presented to him 
and his signature obtained. Wojtczuk v. Oleksik. (Md.) 

665(4) In suit on group policy for total and permanent disability, failure to introduce mz aster 
policy in evidence held no bar to plaintiff’s recovery where parts of master policy relied 
on by plaintiff were read to jury without objection, and insurer did not call attention to 
any parts of policy not introduced that would defeat recovery. Negel v. Metropolitan 
Life Ins. Co. (Mo.) ; 

665(1)—In action on industrial life policy, introduction of policy in evidence and testimony 
that all premiums had been paid, that insured died on certain date, that notice and proof 
thereof had been made, that insurance had not been paid, and that plaintiff was the 
beneficiary, made out prima facie case for plaintiff. Mitchell v. Washington Fidelity 
Nat. Ins. Co. (Mo.) , seo ie 

665(1)—Evidence, in action on industrial life insurance policies by one who paid premiums, 
that proceeds of policies were paid to those who paid premiums in large majority of cases, 
held not to establish such custom of defendant, in view of witnesses’ admission that such 
rule was not uniform and that defendant exercised option in each case. Kasper v. 
Metropolitan Life Ins. Co. (N. Y.) 

665(1)—In action on group policy, issued to fraternal order, evidence held to sustain finding 
that only $1 was due insurer as premiums at time insured’s son paid treasurer of order 
$2.25 and that agent to whom treasurer turned over such sum understood it was to 
cover premium for August. Tolbert v. Southern Mutual Life Ins. Co. (S. C.) 

665(1)—In action for anticipatory breach of contract to pay monthly disability insurance, 
evidence held insufficient to establish such repudiation so as to constitute anticipatory 
breach. American National Ins. Co. v. Points. (Tex.) 

(2). The contract. 

665(2)—Facts show, in action against insurance company on judgment against insured for 
injuries caused by latter’s automobile, held not to support trial court’s finding that 
defendant entered into oral contract insuring judgment debtor against liability for 
injury to third person and giving latter right to sue company on judgment against 
insured. Walters v. West American Ins. Co. et al. (Calif. ) 

665(2)—Evidence warranted finding that applicant for life insurance was in sound health on 
day of application and in same condition on day of delivery of policy, so as to authorize 
recovery thereon. Interstate Life & Accident Ins. Co. v. McMahon. (Ga.) tage 466 

665(2)—E vidence in action on fire insurance policy held sufficient to establish contract between 
parties in reference to policy. Belk’s Department Store of New Bern, N. C., Inc. v. 
George Washington Fire Ins. Co. (N. C.)...... 1109 

665(2)—In action against assessment insurance company by wife of deceased member of 
mutual insurance company, evidence that assessment company did not tender in writing 
and forward by mail certificate of insurance to each member entitled to such certificate 
as agreed with mutual insurance companies held to support judgment in favor of wife. 
National Aid Life Ass'n v. Dempsey. (Tex. C. C. A.) 

(3). Avoidance and forfeiture. 

665(3)—Jury’s verdict for insured in action on accident policy held not justified by evi- 
dence which showed that misrepresentations were made in application for policy with 
knowledge of their materiality with intent to deceive, and that misrepresentations increased 
risk of loss. General Accident, Fire & Life Assur. Corporation y. Jordan. (Ala.) 807 

665(3)—Conflicting evidence whether life policy was paid up, so as to have been in arrears 
not exceeding four weeks’ grace period at time of insured’s death, held to support ver- 
dict for beneficiary. Commonwealth Life Ins. Co. v. Orr. (Ala.) 5 aren 1185 

665(3)-—Evidence held sufficient to warrant finding that insurer’s general agent granted 
extension of time for payment of premiums on life policy. Reserve Loan Life Ins. 
Co. v. Compton. (Ark.) : . 1197 
665(3)—In action by insured who became permanently totally disabled due to encephalitis, 
on policy providing for payment of monthly disability, evidence held to show that 
insured’s statement in application as to consultations had with physicians during period 
under investigation were not false representations. Cobb v. Pacific Mut. Life Ins. Co. 
of California. (Calif. ) 

€65(3)—Conflicting evidence held to support finding that automobile was not being used at 
time of accident to convey passenger for hire within provision of automobile casualty 
policy exempting insurer from liability. Cardoza v. West American Commercial Ins. 
Co. (Calif.) ‘ 7 xe 

665(3)—-That jury found that damages sustained by fire were less than amount claimed in 
proofs of loss and less than amount of face of policies held not to furnish sufficient evi- 
dence of fraud and false swearing, knowingly and intentionally made by insured, to 
defeat right of recovery, since insurers’ liability was fixed by loss and not by proofs 
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—— only determined when policies were payable. Young v. California Ins. Co. et al. 

(Ida.) pial cok wie ce ae 

665(3)—In suit on fire policies, evidence that roofs of loss showed certain merchandise as 
destroyed which, having been subsequently found, was withdrawn from proofs by amend- 
ment, and that certain valuations in inventory had been raised, held insufficient to show 
fraud, in view of explanatory testimony. In suit on fire policies, evidence of discrep- 
ancy between inventory showing fire loss and inventory sone made of income tax 
return at a time when market values were falling held insufficient to show fraud. 
Weininger et al. v. Metropolitan Fire Ins. Co. et al. (Iil.) 

665(3)—-In suit on valued fire policy, evidence showed that insured did not “fraudulently 
overvalue building by placing its value at face of policy nor otherwise attempt to defraud 
insurer so as to invalidate policy. Garnier et al. v. Etna Ins. Co. of Hartford, Conn. 
(La.) 

665(3)—Life insurance policy, beneficiary of which paid insurer’s agent past-due and future 
premiums, for which agent gave receipts, last of which stated that premium was paid up 
to and including date of insured’s death, held not to have lapsed for nonpayment of 
premiums, in absence of fraud or conspiracy to defraud insurer. Ross v. Unity Industrial 
Life Ins. Co. (La.) 

665(3)—Evidence in suit on accident ‘policy held sufficient to sustain ‘finding that ‘policy at 
time of insured’s accidental death had lapsed for failure to pay premium. Bordelon v. 
Atlas Life Ins. Co. (La.) siatecaie e's ; 

665(3)—Evidence that automobile liability policy was applied for two days after collision, 
that insured’s agent was fully informed of collision and falsely misrepresented it to 
insurer’s agent, except for which misrepresentation policy would not have been issued, 
and that within a reasonable time after learning truth insurer canceled policy and returned 
premium, required dismissal of bills against insurer by judgment creditors of insured to 
reach and apply insurance money. Lord v. Massachusetts Bonding & Ins. Co. (Me.) 

665(3)—In action on life policy issued about four months before insured’s death, evidence 
disclosing that few months before application was made insured had been treated by 
physician and had been in hospital for diagnosis by cardiograph and did not disclose such 
facts in application conclusively established that insured willfully deceived insurer. 
Harnischfeger Sales Corporation v. National Life Ins. Co. (Minn.). ; 

665(3)—Evidence held to sustain finding that life policy had lapsed for nonpayment of 
premium at time of insured’s death. Bowdon v. Metropolitan Life Ins. Co. (Mo.) 

665(3)—Beneficiary held not entitled to recover on life policy which had lapsed for nonpayment 
of premiums, on ground that lapse was unlawful because policy was delivered on later 
date than date claimed by insurer, where from testimony it was as reasonable to suppose 
that policy was delivered prior to date claimed by insurer as after that date. Evidence 
held to show that April 15 was annual premium payment date of life policy so as to 
justify insurer’s lapsing of policy after May 15 for nonpayment of premium. Scotten v. 
Metropolitan Life Ins. Co., Inc. (Mo.) wee . 

665(3)—-In action on industrial policy containing sound health condition, evidence held to 
thow as matter of law that tubercular condition of insured when policy was issued was 
material, precluding recovery. Kirk v. oe Life Ins. Co. (Mo.) 

665(3)—In action on industrial life policy, insurer’s lapsed schedule and page from agent’s 
collection book held not conclusive on beneficiary that policy had lapsed for nonpayment 
of premium, particularly when there was much entithes that premiums had been paid. 
Mitchell v. Washington Fidelity Nat. Ins. Co. (Mo.) ; : 

665(3)—Evidence held insufficient to establish that insured willfully and fraudulently con- 
cealed that she was suffering from tuberculosis when she signed application rules set 
out under sections 20-1206 and 20-1207, Comp. St. 1929. Leeds v. Prudential Ins. Co. 
of America. (Neb.) : ae 

665(3)--Evidence that insured told agent, when application for accident policy was made, 
that he had fracture of skull from which he had entirely recovered, and that, when 
insured offered to tell more of his illnesses, agent stated no further information was 
necessary, held to support finding that insured did not obtain policy by means of fraud- 
oe or concealments. Willett v. National Accident & Health Ins. Co. 
(N. ) ; ‘ 

665(3)—Evidence that insured stated he expected to make improvements on “property when 
applying for increased insurance, and that after policy was issued he wrote insurer that 
improvements might be postponed due to lack of funds held not conclusive of fraud by 
insured so as to defeat recovery on policy, where insurer issued policy with knowledge 
that no improvements had been made. Clark v. Aétna Ins. Co. (N. H.) 

665(3)—Evidence held to support finding that insured, at time of delivery of_ policies, was 
in good health, as required by provision in applications. Mid-Continent Tife Ins. Co. 
v. Trumbly.  (Okla.) 

665(3)—In action on life policy, plaintiff’s evidence held insufficient to show that lapsed 
policy had been revived, where proof failed to show that evidence of insurability of 
deceased was furnished insurer, and that deceased was in sound health at time. Mitchell 
v. Alta Life Ins. Co. (Pa.) 

665(3)—Evidence sustained finding that compilation for insurer’s inspection of records of 
grading of cotton during month in which insurer requested production of records was 
within reasonable time under cotton crop policies. Evidence in actions on cotton crop 
policies sustained findings that cotton was marketed or sold through mortgagee’s office 
in compliance with policy provision as to place of warehousing, storing, shipping, mar- 
keting, or sale thereof. National Union Fire Ins. Co. of Pittsburgh, Fa. v. California 
Cotton Credit Corporation. (U.S.) 

(4). Loss and liability of insurer in general. 

665(4)—In action against automobile liability insurer to recover on judgment previously 

obtained against insured, who owned two trucks, evidence that truck which struck plain- 
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tiff was the truck which was covered by defendant’s policy held to make case for jury 
and to sustain verdict for plaintiff. Cunningham v. Hawkeye Casualty Co. (Ia.) 
665(4)—Defense to action on fire insurance policy that plaintiff caused incendiary fire need 
not be proved beyond reasonable doubt. Overinsurance is insufficient in and of itself to 
warrant finding by jury that insured, suing on fire policy, caused fire. Natalini v. North- 
western Fire & Marine Ins. Co. Same v. Continental Ins. Co. of New York. (Lowa) 
665(4)—Evidence held to show that mucous colitis or other conditions for which insured’s 
wife received osteopathic treatment originated long before issuance of medical and hos- 
pitalization policy, precluding recovery under terms thereof. Woodul v. Reliance Indus- 
trial Life Ins. Co. (La.) : 97 
665(4)—-In suit on valued fire policy, 
loss. Garnier et al. v. JEtna_ Ins. Co. of Hartford, Conn. (La.) 340 
665(4)—In suit on fire policy, existence of motive in plaintiff to destroy property is a weighty 
element in proof that property was so destroyed. In suit on fire policy, evidence showed 
that insured caused destruction of property involved. Wilson v. tna Ins. Co. (La.). 1098 
»o5(4)—Under health and accident policy requiring weekly personal attendance of physician 
on insured, where physician gave regular weekly attendance for three months but attended 
insured only occasionally for remainder of disability period, evidence showing that weekly 
personal attendance would have been of no value during latter period held sufficient to 
show substantial compliance with policy. Davidson v. First American Ins.’Co. (Neb.). 1072 
(4)——In action on fire policy, evidence sustained finding of $455 damage where insured’s 
testimony of loss to that amount was uncontradicted. Luppino v. Firemen’s Ins, Co. 
CN. 5.) 350 
665(4)—In actions against liability insurer to recover on judgment rendered against city’s 
employee who caused injuries while operating city’s automobile, evidence held not to 
support jury’s finding of implied consent on part of city to employee’s use of auto- 
mobile for his own purpose, so as to impose liability upon insurer. Fox v. Employers’ 
Liability Assur. Corporation, Limited, of London, England. (N. Y.) 
605(4)—In action on fire policy, where insured testified that house was burned down to foun- 
dation and that foundation as left had no value, and such testimony, if untrue, could 
have been readily discredited, but stood uncontradicted, refusal to submit question of 
total loss to jury, and direction of verdict for plaintiff, held not error, though proof of 
total loss depended entirely on such interested witness. Westchester Fire Ins. Co. of 
New York vy. Cannon. (Texas) 
665(4)—Testimony in action on fire insurance policy that there were remnants of foundation, 
flooring. etc., of insured building after fire, but that practically all such remnants were 
damaged by fire and water, that to use them in rebuilding, burned superstructure would 
have to be wrecked, that cost of recovery and again using remnants would equal cost 
of new material, and that reconstruction improvements would not be in substantially as 
good condition as original held sufficient to support jury’s finding of total loss. United 
States Fire Ins. Co. v. Boswell et al. (Tex.) 1321 
665(4)—In action on policy indemnifying against loss of jewelry, testimony that fire escape 
which thief might have used was within “easy step’? of window held not objectionable 
because of use of quoted words instead of specifying actual distance. Transcontinental 
Ins. Co. v. Stanton. (U. S.) ey 156 
665(4)—Evidence that passengers, who we 
pany in her automobile at company’s request to view property for purpose of making 
sale, were injured through saleswoman’s negligent operation of automobile, held to show 
that saleswoman at time of accident was company’s agent, engaged in its business, and 
that automobile was not “let out for hire,’’ nor being “used in carriage of passengers 
for a consideration, express or implied,” within excepting clauses of liability policy of 
agent’s insurer. Central Surety & Ins. Corporation v. London & Lancashire Indemnity 
Co. of America. (Wash.) Jae ae as 


(5). Life and accident insurance. 

665(5)—-Evidence held insufficient to show total permanent disability of insured who suffered 
broken leg, which would warrant recovery of disability benefits under group life policy. 
Protective Life Ins. Co. v. Hale. (Ala.) 

5(5)—Evidence held to support finding that insured alleged to have pulmonary tuberculosis 
was permanently and totally disabled within group life policy. John Hancock Mut. Life 
Ins. Co. v. Large. (Ala.) : 

»65(5)-—-Evidence of physicians, and of insured, who suffered from chronic asthma, with 
accompanying symptoms, held to sustain finding of permanent total disability within group 
life policy. John Hancock Mut. Life Ins. Co. v. Hill. (Ala.) 

665(5)—Effects on human system of diabetes, bronchitis, nephritis, and chronic gout, which 
insured had, and of abrasion over eye when insured was found in unconscious condition, 
were not within sphere of common knowledge, but required testimony of witnesses pos- 
sessing knowledge and skill in medicine and surgery to elucidate. In action on accident 
clause of life policy, jury of laymen could not speculate as to cause of insured’s uncon- 
scious condition, where insured was suffering from diabetes, bronchitis, nephritis, and 
chronic gout, and, when found unconscious, had abrasion over left eye. In action on 
accident clause of life policy evidence that insured was found in unconscious condition, 
with abrasion over left eye, and that he had diabetes, bronchitis, nephritis, and chronic 
gout, held insufficient to justify finding that insured’s unconsciousness was the result of 
a fall, or finding for plaintiff, where insured’s exposure resulted in pneumonia of which 
insured died. In action on accident clause of life policy, verdict for plaintiff could not 
be sustained, where testimony of physicians that diabetes contributed to insured’s death 
was undisputed. O’Meara v. Columbian National Ins. Co. (Conn.) 7 ad 
(5)—In action on policy insuring against effects resulting directly and exclusively from 
bodily injury sustained through external, violent, and accidental means, death certificate 
stating that insured’s death was caused by tuberculosis of kidney and of bladder held to 
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have prima facie evidentiary value. Jones v. General Accident, Fire & Life Assur. Cor- 
poration, Limited, of Perth, Scotland. (Fla.) .. ieee was iia de i 51,8 Ge oe Gn 

665(5)—-Evidence authorized finding that insured farmer, aged 17, whose right arm was 
amputated above elbow, was totally disabled, notwithstanding insured was able to, and 
ee eens and perform some light farm work. Jefferson Standard Life Ins. Co. 
v. iff. a. 

665(5)—Evidence that insured fell from bed to floor and received head injury which was 
sole cause of his death, authorized recovery on accident policy insuring against loss by 
bodily injury sustained through ‘accidental means” which means that in act which pre 
ceded injury something unforeseen, unexplained, or unusual occurred. Evidence that 
insured fell from bed to floor and received head injury, which was sole cause of death, 
authorized recovery on accident policy insuring against loss by bodily injury sustained 
through “accidental means,’’ notwithstanding evidence also indicated that insured fell 


from bed because of sickness caused by overeating. Continental Casualty Ins. Co. v. 
BO MASEL) - occ cas ee 

665(5)—Evidence that plaintiff, aged 55, 
rupture on other side, and although 
with extra help, and was prevented from performing substantial part of his duties and 
was unable to do any lifting without great pain, and was not fitted to take up any busi 
ness, trade, or profession, sustained finding that plaintiff was “totally and permanently 
disabled’’ within group certificate requiring total inability to perform any work for any 
kind of compensation of financial value. Prudential Ins. Co. of America vy. Martin. (Ind.) 

665(5)—In action on total and permanent. disability provision of life policy. evidence disclos 
ing that insured, a tenant farmer, had an umbilical hernia for six or seven years prio: 
to trial, that year or more before trial ventral hernia developed about two or three 
inches above the first. that the hernia became strangulated. that insured suffered pain, 
and that a neurasthenic condition developed, sustained finding of total permanent disability. 
Dellenbaugh v. Great American Life Ins. Co. (Kan.) a 

665(5)—Evidence that disability has existed for seventeen months is not conclusive that 
disability is “permanent”? within policy covering total and ‘‘permanent” disability. 
Commonwealth Life Ins. Co. v. Ovesen. (Ky.) ale Pats 

665(5)-—-In action for total aud permanent disability benefits under group policy, evidence 
that insured employee had nervous spells, loss of sight of one eye, double vision in the 
other, recurring hemorrhages of lungs, and that he was under constant care of doctors, 
sustained verdict for plaintiff. Equitable Life Assur. Soc. of the United States v. Kazee. 
(Ky.) faa 

665(5)——Insured’s testimony to effect that he was afflicted with heart trouble before he 
ceased to work held to establish that he had become totally and permanently disabled 
within group policy certificates before he was laid off from work. since it was not imper- 
ative that causal connection between his ailment before he was laid off and thereafter 
should be shown by expert testimony. Equitable Life Assurance Society of United 
States v. Reynolds. (Ky.) eo.08 . 

665(5)—In suit by beneficiary for face value of industrial life policy, insurer’s uncontradicted 
evidence of certificate of superintendent of Charity Hospital giving cause of death of 
insured as ‘‘Hypertensive Heart Disease, Nephritis and Uremia.” and explanation. of 
physician that hypertensive heart disease is organic and uremia is a symptom of Bright's 
disease, held to establish insurer’s defense of clause limiting liability to one-half of face 
value of policy for death of insured caused by organic heart disease or Bright’s disease 
Price v. Douglas Life Ins. Co. (La.)... ae secocees ‘ 

665(5)—Proof of insured’s death by fair preponderance of evidence was condition pre- 
cedent to recovery on policy providing for payment of $1,000 on receipt of due proof of 
insured’s death. Larsen v. Metropolitan Life Ins. Co. (Mass.) 

665(5)-——Evidence in action for total disability indemnity under health insurance policy held 
to support trial judge’s finding that plaintiff was totally disabled before midnight of 
day until which insurance was extended by premium payment, so as to authorize recovery. 
notwithstanding his subsequent futile eflorts to carry on. Hallock v. Income Guaranty 
Co. ( Mich.) 

665(5)—Evidence disclosing that insured after accident immediately returned to his work and 
performed, and for long period continued to perform an important part of his duties, 
and that he was able to do so with due regard to his health, held insufficient to sustain 
verdict for temporary total disability benefits under accident policy. Kerkela v. Benefit 
Ass’n of Ry. Employees. (Minn.) ; z Be ee ears 

665(5)—To recover total permanent disability benefits, physician’s testimony concerning total 
permanent disability is unnecessary. Gossett v. Metropolitan Life Ins. Co. (N.C.) . 

665(5)—In action on life policies, evidence that several days after insured’s tooth was com- 
petently extracted without mishap, infection developed, causing swollen neck and necessi- 
tating operation, and that embolus subsequently caused death, held insufficient to warrant 
recovery of double indemnity for death from bodily injuries effected solely through 
“external accidental means.” Scott v. AStna Life Ins. Co. (N. C.) z 
5)—-Where beneficiary, having served proofs of insured’s death from acute coronary 
thrombosis, brought action for double indemnity for accidental death and introduced evi 
dence that accidental injury caused death, original proofs of death by disease, thus show: 
by evidence to be erroneous, could not be regarded 2s sufficient proofs of death by acci 
dent, even though insurers demanded no additional proofs. Wachtel v. Equitable Life 
Assur. Soc. of the United States et al. (N. Y.) 

665(5)—In action to recover death benefits under life policy, evidence that insured had died 
from drowning held insufficient to sustain verdict in favor of beneficiary. Gellman v. 
Metropolitan Life Ins. Co. (N. Y.) ‘ ‘ S oe 

665(5)-—Insured suing for disability benefits under life policy allowing benefits. where insured 
is prevented from performing any work for renumeration, was required to prove him 
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self totally disabled from following for remuneration any occupation for which he was 
physically and mentally fitted, and mere proof that he was totally disabled from following 
his usual occupation was insufficient. Wenger v. New York Life Ins. Co. (N. Y.) 749 
665(5)——Evidence in action to recover double indemnity benefits under life insurance policy 
for accidental death held insufficient to show that insured committed act of aggression 
or unlawful or criminal act resulting in fatal assault on him. Goldfeder v. Metropolitan 
Life Ins. Co. (N. Y.) ain cubes ; ‘ 1020 
665(5)--Evidence that intra-abdominal hemorrt ; causing insured’s death, resulted from 
action of vibrator on his body while exercising in gymnasium as part of treatment for 
abdominal trouble, pursuant to his medical adviser’s instructions, held insufficient to prove 
that death resulted from injuries effected through “accidental means” within policy sued 
on. Gould v. Travelers’ Ins. Co. (N. Y.)... 1073 
665(5)--In suit on life policies, evidence supported finding that insured’s death resulted 
from accidental means by head injury caused by a fall, and did not result from dis 
ease. Evidence may sustain finding that insured’s death occurred through accidental 
means although there are no eyewitnesses, or although it does not establish specific one 
of number of accidental causes, if it does in fact fairly excluded design or disease. Pomor 
skie v. Prudential Ins. Co. of America. (Pa.) 
665(5)—Evidence in action on life policy for disability benefits sustained finding that dis 
ability commenced subsequent to date of issuance ot policy. Summers v. Prudential Ins. 
Co. of America. (Pa.) 
665(5)—To warrant recovery under total and permanent disability policy requiring insured 
to furnish proof of continuance of disability, it was sufficient for insured to show there 
was reasonably substantial possibility that condition of existing total disability would 
remain changeless; word “‘permanent” not requiring that insured prove that disability 
would forever remain changeless. Odiorne v. Prudential Ins. Co. of America. (S.C.) 550 
665(5)—In action for double indemnity under accident clause in group life pglicy, jury's 
finding that insured’s death from heat exhaustion had not been contributed to by diseas« 
held sustained by evidence. Metropolitan Life Ins. Co. v. Funderburk.  (T'ex.) 1051 
665(5)—Plaintiff, on action for double indemnity provided for by life insurance policy if 
insured died from injury effected solely through external, accidental means, of which 
there was visible contusion or wound on exterior of body, except in case of drowning 
or internal injury, revealed by autopsy held not entitled to recover, in absence of evi- 
dence that carbon monoxide asphyxiation which caused insured’s death, was evidenced by 
such contusion or wound or revealed by autopsy. Fidelity Mutual Life Ins. Co. v. 
Powell. (U. S.) ‘ : oe : 
5)—To recover double indemnity under life insurance policy for accidental death of 
insured suffering from heart disease, there must be substantial proof that mishap alleged 
to have caused death resulted from untoward incident and that dez = resulted from 
injury received in accident rather than such disease. Evidence in action for double indem 
nity, provided for by life insurance policy if insured’s death resulted from accidental 
injury, not disease, held insufficient to support verdict for plaintiff, in view of autopsy 
findings and photographs of insured’s heart, showing that heart failure was most rational 
and reasonable cause of accident and resulting fatal brain injury, or at least as probable 
cause as some untoward incident. New York Life Ins. Co. v. Doerksen. (U. S.) 
665(5)—In actions on life policies where there was no direct evidence that insured had 
drowned, testimony of witnesses’ who found thigh bone of human being in river one year 
after, and three miles from place of alleged drowning, held inadmissible to prove 
insured’s death, where watch for a floating body had been kept, there had been no 
particular wind or current during period after disappearance, bone was only one found, 
and there was nq evidence to identify bone as insured’s, In action on life policies based 
on alleged drowning of insured whose body was never found to determine whether evi- 
dence showed insured had died after lapse of policies, all testimony must be construed 
together and none of the uncontradicted and unimpeached testimony which was reasonably 
credible could arbitrarily be rejected. Mutual aan Ins. Co. of New York v. Zimmerman 
et al. (U.S.) : 437 
665(5)—In action on accident policy for death of insu red through automtbile accident ‘which 
insurer claimed to have occurred while insured was driving automobile in intoxicated 
condition, and in violation of state laws, both of which were risks excepted by policy, 
evidence held to sustain finding that insured was not intoxicated at time of accident. 
Provident Life & Accident Ins. Co. v. Dance. (U. S.) 
665(5)—Evidence, in action on accidental death policy, held to show, as matter of law. that 
insured was intentionally shot by himself or another, so as to bar recovery under count 
of declaration averring that his death was due to bullet from pistol accidentally dis 
charged by himself or another. Travelers’ Ins. Co. v. Wilkes. (U. S.) 
(6). - Suicide. 
665(6)—Evidence in action on life policy sustained finding that death of insured, who was 
found shot through head with a revolver between his legs, resulted from accidental 
means within added indemnity provision and not from suicide. Backstrom v. New 
York Life Ins. Co. (Minn.) ; ee ee 503 
665(6)—In action on life policy, where defense was suicide of insured, evidence held to sus 
tain verdict for beneficiary. Kansas Life Ins. Co. v. Pearson. (Okla.) 1247 
665(6)—In action on double indemnity clauses of life policies, evidence sustained finding 
that insured’s death from gunshot wound was accidental rather than suicidal. New York 
Life Ins. Co. v. Melgard. (U. S.) 
(7). Proof and adjustment of loss. 
665(7)—Insurer could not escape liability on wind and tornado policy on ground that insurer 
received no proof of loss, where evidence showed that required report and proof of loss 
was sent to insurer on its form within time required by policy, and receipt of report was 
acknowledged by secretary of insurer. Parker v. Iowa Mut. Tornado Ins. Ass’n. (Ia). 837 
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665(7)—Evidence in action on certificate, issued under city employee’s group insurance policy, 
for total permanent disability benefits, held not to show that insured was mentally or 
physically unable to give notice and furnish proof of disability, as required by policy to 
obtain benefit of waiver of premiums. Hardin vy. Southeastern Life Ins. Co. (S. C.) 
7)—Evidence. in action on mutual life insurance policy, held sufficient to support jury’s 
finding that secretary of defendant association did not act in good faith in contending 
at time of settlement agreement with plaintiff that policy had lapsed for nonpayment of 
death assessment. People’s Mut. Life Ass’n v. Martindale. (Texas) 

665(7)—-Fact that arbitrators’ award of damages resulting from fire was grossly inadequate 
as compared with damages found by jury on sufficient competent evidence in action on 
fire insurance policy and testimony that some of arbitrators were customarily selected by 
insurance companies to arbitrate fire losses and that one of them submitted request to 
defendant for certain sum, to be withheld for him out of damages awarded. for his ser- 
vices immediately after award. without notifying plaintiff of such request, held sufficient 
to support jury’s finding that arbitrators were partial to defendant in making eward. 
United States Fire Ins. Co. v. Boswell et al. (Tex.) 

(8). Estoppel or waiver. 

665(8)—Evidence authorized finding that fire insurer, through its adjuster, recognized its 
liability on policy sued on for total loss and agreed to pay claim upon receiving insured's 
— on final settlement receipt. Sentinel Fire Ins. Co. v. McRoberts et al. 

a. was 

665(8)—Evidence of statements of fire insurer’s agents and insured’s actions in reliance 
thereon held insufficient to show waiver of compliance with “‘iron-safe clause’’ so as to 
estop insurer to set up breach thereof, where policy provided that insurer’s agents had no 
power to waive any provision of policy except such as by policy terms might be subject 
of agreement, and that waiver must be written upon or attached to policy. Hornbuckle 
v. National Fire Ins. Co. of Hartford, Conn. (Ga.) 

605(8)-—Evidence held to establish that adjuster had authority to waive provision of auto 
mobile fire policy rendering policy void for violation of encumbrance clause. Sedlachek 
et al. v. Home Ins. Co.  (Kan.) 

665(8)-—Evidence held insufficient to establish oral waiver of provision rendering fire policy 
void on commencement of foreclosure proceedings. Raney v. Mill Owners’ Mut. Fire 
Ins. Co. of Iowa. (Kan.) ? 

665(8)—-Evidence that automobile liability insurance salesman stated that he believed policy 
would be in effect, although insured had no driver’s license, held not to show waiver or 
estoppel of insurer to rely on policy clause exempting insurer from — for operation 
by any person prohibited from driving. Zabonick vy. Ralston. (Mich.) 

665(8)—Slight circumstances will establish waiver of grounds for forfeiture of policy. 
Garvin v. Union Mut. Life Ins. Co. (Mo.) 

665(&)-—Evidence held insufficient to show that soliciting insurance agent waived sound health 
provision of industrial policy as to tuberculosis, in view of failure of evidence to show 
that agent knew insured had tuberculosis, since waiver necessarily implies knowledge of 
matter allegedly waived. Kirk v. Metropolitan Life Ins. Co, (Mo.)... 

665(8)—-Evidence held sufficient to warrant finding, in action on life policies, that agreement 
is to time and manner of payment of premiums had been modified or that lapse was 
waived by insurer’s acceptance of delayed payment of premium. Divita v. New York 
Life Ins. Co. (N. Y.) . ; : : 

665(8)—-In action on life policy, plaintiff's failure to furnish proof of death on ground that 
insurer had waived proof through denial of liability as alleged agents held to defeat 
recovery, where there was complete lack of competent evidence to show that agent's 
tatus as such would have expressly : impliedly authorized them to act for insurer in 
denying liability. American Bankers’ Ins. Co. v. Waller. (Tex.) 

605(8)—In action on fire policy, evidence held to support finding that insurer’s soliciting agent 
knew before writing policy that insured had no iron safe as required by policy. Admission 
of insurer’s soliciting agent that he saw insured’s books lying on desk or counter near 
cash register during several of his numerous visits to insured’s place of business before 
writing policy, and evidence of inspector’s visit to premises soon after issuance of policy, 
held to show insurer’s notice of absence of iron safe on insured’s premises, and waiver 
of such provision of fire policy. Carolina Ins. Co. v. Christopher. (Tex.) 

$ 666. AMOUNT OF RECOVERY. 

666—Measure of damages for breach by insurer of life policy is surrender or equitable value 
of policy calculated on basis of the American Tables of Mortality. Watson v. Carter. 
(Ala.) a ‘ ; 

666- Under bill for specific performance of group life policy wherein insurer asserted right 
to pay in installments designated by employer permanent and _ total disability benefits 
thereunder, equity court had power to render decree adjudicating full amount of 
disability benefits and providing for future payment in installments. John Hancock 
Mut. Life Ins. Co. v. Large. (Ala.). 


666—In insured’s action for breach of policy providing for payment of monthly disability 
benefits, insured held entitled only to recover amount of a installments. Cobb v. 
Pacific Mut. Life Ins. Co. of California. (Calif.) 


666—In action on accident policy providing for installment benefits ‘during total disability, 
insured held entitled to recover only accrued installments. Insurer’s default in payment 
of accrued installments under accident policy does not work breach of entire contract, 
but affects only rights of parties as to benefits accrued. In action on accident policy 
providing for installments benefits during total disability, insured could file supplemental 
complaint covering installments accruing between commencement of action and date of 
trial. In action on accident policy providing for installment benefits during total dis- 
ability, insured held entitled to recover installments accruing between commencement of 
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action and date of trial, where insured had filed supplemental complaint covering such 
installment. Brix v. People’s Mut. Life Ins. Co. (Calif.) 
666—In insured’s action for breach of policies providing for 
benefits, insured held entitled only to recover amount of installments. Reuter v. Pacific 
Mutual Life Ins. Co. of America. (Cal.) es . 
666—Where group policy provided for payment solely by monthly installments, insurer’s 
absolute refusal to pay disability benefits did not authorize recovery of face amount of 
policy in single present cash payment especially where policy provided for terminating 
installment payments if insured ceased to be totally disabled. Etna Life Ins. Co. v. 


Dorman et al. (Ga.) ..1205 


666--Code amendment of statute, declaring rents arising from demise of land by life tenant 
apportionable, by adding words “and a like apportionment shall be made in the case of 
annuities,” held to make all annuities apportionable, so as to entitle beneficiary under life 
insurance policy to payment of proportionate part of disability benetits provided for 
thereby in addition to face amount of policy on insured’s death before anniversary date 
on which annual payment would have become due. New York Life Ins. Co. v. Majet. 
( Miss.) ; . eg 

666—Automobile liability insurer may, by its conduct, become liable for entire judgment 
against insured, though exceeding amount named in policy. Where injured party offered 
to accept $6,000 in complete satisfaction of judgment against motorist insured to extent 
of $5,000, insurer rejecting offer to settle because motorist, who offered to pay amount 
in excess of insurer's liability, would not pay $4,500, and failing to defend original suit 
on appeal, held liable for full amount of judgment affirmed by Supreme Court against 
motorist who appealed. Boling v. New Amsterdam Casualty Co. (Okla.) 
Insured suing on life policy for disability benefits held not entitled to recover install- 
ments of benefits accruing between commencement of action and date of trial, or to recover 
premiums paid after commencement of suit. Summers v. Prudential Ins. Co. of America. 
(Pa.) ‘ ; damn es 

666—Insured held not entitled to assert insurer’s anticipatory breach of life insurance 
policies, providing for total disability benefits, and recover all future benefits after 
receipt of insurer’s letter stating that no further disability payments would be made. 
Insurer, writing insured, notified of discontinuance of total disability payments under 
life insurance policies, that matter was receiving further attention, urging him to apply 
for reinstatement of lapsed policy, notifying him that value thereof had been applied 
to purchase of continued insurance, informing his attorney of insurer’s willingness to 
give insured’s claim for disability benefits further consideration and tendering him full 
amount of accrued benefits and costs, held not guilty of anticipatory breach of contract, 
so that insured could not recover more than amount tendered. Mobley v. New York 
Life Ins. Co. (U. S.) 

666—Verdict for disability b 
installments due between time of filing suit and time of trial, where such installments 
were claimed in petition. Metropolitan Life Ins. Co. v. Lovett. (Ga.) .. ; card 

666—In action on total and permanent disability clause in life policy, insured, if entitled 
to recover on ground of total and permanent disability, was also entitled to recover 
amount of premiums paid after filing of proofs of loss with insurer. Aitna Life Ins. 
Co. of Hartford, Conn. v. Huffstetter. (Ind.) .. ae? me ; ; ; 

666—In action on accident policy, verdict for $1,000 held not excessive for disability follow- 
ing accidental injury in sacroiliac region. Kingston v. Metropolitan Casualty Ins. Co. 
of New York. (Pa.) Tees tale ohne Sanaa ioral ee Gas aera 

$ 668. QUESTIONS FOR JURY. 

(1). In general. ; . 

668(1)—In suit on group insurance certificate against insurer who waited six months after 
submission of proof of disability and then refused to pay, whether refusal to pay was 
in bad faith, entitling insured to recover damages and attorney’s fees, held for jury. 
Liner v. Travelers’ Ins. Co. (Ga.) 

068(1)——Where bodies of insured and wife were found on bed in their home each with shot 
in head with same gun lying on bed where it could have fallen from hand of either 
and blebs had flowed from mouth of wife showing that she lived three or four minutes 
after shot, and neighbors testified that noises like shots occurred a minute or two apart, 
whether wife named as beneficiary in husband’s life policy survived him held for jury. 
Where bodies of insured and wife were found on bed in their home each with shot in 
head from same gun lying on bed where it could have fallen from hand of either and 
blebs had flowed from mouth of wife showing that she lived three or four minutes after 
shot, and neighbors testified that noises like shots occurred a minute or two apart, 
whether wife, named as beneficiary in husband’s life policy, killed husband so as to 
preclude her estate from recovering proceeds of policy held for jury. Noller v. tna 
Life Ins. Co. et al. (Kan.) ; 

668(1)—-Whether insurer vexatiously delayed payment of industrial life policy held for jury. 
Mitchell v. Washington Fidelity Nat. Ins. Co. (Mo.) 

668(1)—In action on life policy in which defense was that policy had been canceled, evidence 
held sufficient to make issue for jury whether defendant failed to mail notices of can- 
cellation to insured. McGonigle et al. v. Prudential Ins. Co. of America. (Mont.) 1 

668(1)—Whether insured intended to change beneficiary of life policy and made every rea- 
sonable effort te do so held for jury. Skamoricus v. Konagiskie. (Pa.) 

66¢8(1)—In action against insurer for breach of contract of industrial life insurance accom- 
panied by alleged fraudulent act consisting of obtaining poli¢y and receipt book under 
pretext of having policy revived and refusing to return policy or receipt book, evidence 
held sufficient for jury, so that there was no error in refusing insurer’s motions fot 
nonsuit. directed verdict. and new trial. Medlin v. Life Ins. Co. of Virginia. (S. C.) 

668(1)—In action against insurer for breach of life insurance contract accompanied by alleged 
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fraudulent act of obtaining policy and receipt book under pretext of having policy revived 
and refusing to return policy or receipt book, question whether insurer obtained policy 
and receipts and fraudulently kept them so that policy might lapse held for jury under 
evidence, so that there was no error in refusing insurer’s motions for nonsuit, directed 
verdict, and new trial. Walker v. Life Ins. Co. of Virginia. (S. C.) 
668(1)—In action on life policy, evidence held not to justify submitting punitive damages 
to jury on ground of insurer’s alleged fraud in june receipt purporting to show 
refund to insured by insurer of overdue premium which had been paid to insurer upon 
filing of application for reinstatement. Snellgrove v. Life Ins. Co. of Virginia. (S. 
668(1)—In action on accident policy, case held for jury. Mann vy. Travelers’ Ins. Co. (S. ©} 
668(1)—-Evidence that insured retained and undertook to collect amount of insurance policy 
substituted for canceled policy by insurer’s agent held insufficient to take to jury question 
whether insured ratified such substitution. Sussex Fire Ins. Co. v. Standard Fire Ins. 
Co. of Hartford, Conn. (S. C.) ee ; Rei a iek alee 
668(1)—Evidence as to whether insured’s alleged total disability occurred during coverage 
of group policy while insured was in employ of corporation taking out policy held for jury. 
Baldwin v. Metropolitan Life Ins. Co. (S. C.). : : ‘ tioa de 1030 
(2). Agency. ‘ 
668(2)—Testimony of realty company’s president and “‘account current’ sent by insurance 
company to realty company, held sufficient to take to jury question of latter’s company’s 
agency for insurance company in action on fire policy, premium on which was included 
in such account. Belk’s Department Store of New on N. C., Inc. v. George Washington 
Fire Ins. Co. (N. C.) . . Sth ame acai eee 1109 
(3). The contract in general. 
668(3)—Under group disability policy providing that insurance cease on termination of 
employment, whether employment was terminated by discharge or by employee’s inability 
to perform work due to “senility” held for jury. Equitable Life Assurance Society of 
United States v. Garrett. (Ala.) 
668(3)—In suit on life policy, whether insured was in good health when policy was delivered, 
whether insured had made false representations as to freedom from tuberculosis and 
previous medical, surgical, or hospital treatment, held for jury. National Life & Acci- 
dent Ins. Co. v. Cummings. (Ala.) .. 1182 
668(3)—Whether insured was in sound health when policy was issued held for jury. Ameri- 
can National Ins. Co. v. Tolbert. (Ga.) .... 467 
#68(3)—-In action for disability benefits under life policy ‘ conflicting testimony as to time of 
payment of premium and alleged —— and delivery of insured’s application for 
reinstatement of policy held for jury. Sun Life Assur. Co. of Canada v. Wiley. (Ky.) 195 
668(3)-—Evidence whether insured surrendering life policy did not have sufficient mind at time 
to understand and appreciate nature and effect of his contract held for jury. Jefferson 
Standard Life Ins. Co. v. Cheek’s Adm’r. (Ky.) 
668(3)—In action on life policy, evidence that policy was delivered to insured held insufh- 
cient for jury. In suit on life policy, verdict for insurer held properly directed, in view 
of lack of evidence that policy was delivered to decedent or that proof of death was 
submitted to insurer, as required by policy. Larsen v. ee Life Ins. Co. 
( Mass.) ia aerht 2 
668(3)——Whether public liability policy, originally. issued to hotel owner, was transferred 
by him to company to which hotel was transferred, so as to render insurer liable for 
injury to guest after transfer of hotel to company, held for jury. McNeill v. Fidelity 
& Casualty Co. of New York. (Mo.) 1370 
668(3)-—Whether tornado policy had been issued and was in force at time property allegedly 
insured was destroyed by tornado held for jury. Waits v. Columbia Fire Underwriters 
Agency of National Fire Ins. Co. of Hartford, Conn. et al. ¢€Neb.) 1103 
668(3)—-In beneficiary’s action on health and accident policy, whether policy had been can- 
celed for nonpayment of policy fee and first premium held for jury. ne v. Inter- 
Ocean Casualty Co. (N. M.) Shae a 
668(3)—-In action on life policy, whether insured was in good “health at time of. applicz —. 
as represented, held for jury. De Gregorio et al. v. Metropolitan Life Ins. Co. (N. Y.) 741 
668(3)—Whether insured is in good health at time of delivery of life policy depends pd 
circumstances of each case and ordinarily is for determination of trier of facts. 
National Life & Accident Ins. Co. v. Wicker. (Okla.) ..... we denis el a Gees tae 535 
668(3)—Nonsuit held proper, where evidence showed that there was no contract of auto- 
mobile liability insurance between insurer and plaintiff who, on receipt of policy cover- 
ing automobile, notified insurer that he did not want the insurance which failed to cover 
several trucks under agreement with insurer's agent. Hicklin v. State Farm Mut. 
Automobile Ins. Co. (S. C.) 
(4). Avoidance and forfeiture. 
668(4)-—Whether insured, who, after accident, stated that he had been driving, but before 
trial informed insurer that another had driven automobile at time of accident, co-operated 
with insurer, held question for jury, in action by person ren against insurer. 
Petersen v. Preferred Acc. Ins. Co. of New York. (N. J.) ; 
668(4)—Evidence held insufficient to make issue for jury, in action on life policy, whether 
policy which lapsed had ever been reinstated. Tllinois Bankers’ Life Ass’n v. Hardy. 
(Okla. ) , 
668(4)—-Whether notice to insurer of insured’s accidental death within six days after death 
was reasonable notice within accident insurance policy requiring notice of injury within 
twenty days after date of accident and ‘timmediate notice’ of accidental death, though 
received by insurer after twenty-day period, within which insured died, held fact question 
for jury: “immediate notice’’ meaning reasonable notice. Gould v. Travelers’ Ins. Co. 


(N. Y.) otters a ne ehOOS 


668(4)—-In wife’s action on fire policy issued husband on community property, evidence that 
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husband knew that wife intended taking policy on her separate property located in same 
building before it was issued, and that he knew of issyance and acquiesced therein, 
would not support directed verdict for insurer, where issue was raised that both husband 
and wife intended wife’s policy to cover only wife’s separate property. McMillan v. 
American General Ins. Co. (Tex.) 5 Siecs F 7 

668(4)—In action by insured’s judgment creditor against automobile liability insurer, where 
evidence was conflicting as to whether insured’s failure to attend trial of action result- 
ing in judgment against insured was due to insured’s refusal to cooperate with insurer 
or to insurer’s refusal to pay insured’s expenses, question should have been submitted 
to jury, though insurer had not subpoenaed insured. Hoff v. St. Paul-Mercury Indemnity 
Co. of St. Paul. UU. i) . cistecis bSORe Se Reeeeeeenes Lovewveee ca: eee 

668(4)—Whether insured’s books were reasonably complete, honestly made, and_ properly 
kept in fireproof safe, as required by fire policy sued on, held for jury. United Fire- , 
men’s Ins. Co. of Philadelphia v. Jose Rivera Soler & Co., Inc. (U. S.) 1305 

(5). -—— Health, condition and habits of insured. 

668(5)—Evidence that manager and saleswoman in insured’s store were to receive portion of 
profits, in addition to salary, held insufficient to make issue for jury under defense in 
— on fire policies that insured was not sole owner of stock of merchandise damaged 
¥ 


fire, where insured testified that he owned entire stock of merchandise and that 
others had 


1120 


oor ) never made any investment therein. Mercantile Ins. Co. et. al. v. Murray. 
sla. ; : 


640 


(6). Fraud or misrepresentations in general. 
) While court, as matter of law, may pass on materiality of representation in application 
for accident policy, and sometimes also whether misrepresentation increased risk of loss, 
generally, question of intent is an inference of fact, and is submitted to jury when reason 
able men may draw different conclusions. 
for accident policy increased risk of 
In action on accident policy wher« 


66806) 


Whether misrepresentation in application for 

loss is for jury if question is reasonably debatable. 

insured admitted materiality of alleged misrepresenta 

tions in application for policy, degree of their materiality and their probable influence 
upon insurer in passing on application, and whether misrepresentations increased risk of 
loss, held for jury. General Accident, Fire & Life Assur. Corporation v. Jordan. (Ala.) 807 

668(6)—In action on industrial policy by administratrix of insured, whether insurer had 
issued policy as result of fraud and collusion practiced upon it by administratrix and 
insurer's agent in signing of application in insured’s name by administratrix held for 
jury. Byrne v. Prudential Ins. Co. of America. (Mo.) 

668(6)—Statute providing for submission to jury of question whether matter misrepresented 
to insurer contributed to event on which policy is to become payable does not deprive 
court of power to determine whether there is any evidence which authorizes submission 
of such issue to jury. Kirk v. Metropolitan Life Ins. Co. (Mo.) 

668(6)—Whether application for $2,000 life policy was rejected or merely postponed, as 
regards alleged falsity of warranty as to nonrejection contained in application to 
another company for accident policy, held for jury, in view of issuance of $5,000 
modified life policy on subsequent application made to same life insurer within one 
year after first application. Whether failure to receive policy constituted knowledge by 
applicant of rejection held jury question, as regards alleged falsity of warranty as to 
nonrejection contained in subsequent application to another company. Solez v. Commer- 
cial Travelers’ Mut. Acc. Ass’n of America. (N. Y.) : 

668(6)—In action on automobile theft policy, refusal to submit to jury question whether 
insured had been guilty of intentional false swearing in relation to loss, which issue 
was raised by pleadings and evidence, and submission only of question whether auto- 
mobile had been taken with insured’s connivance, which was not tendered by answer 
nor litigated at trial, held error. Oppenheimer v. Washington Assur. Corporation of 
New York. (N. Y.) . ° 

668(6)—Evidence on action on life policies held insufficient to make issue for jury of defense 
that another person was substituted for named insured in taking physical examination on 
which policies were issued. Divita v. New York Life Ins. Co. (N. Y.) 1008 

68(6)—When application for insurance is made basis of contract and is attached to and made 
part of policy, materiality of questions and answers in application are questions for court. 
Where application for insurance is made basis of contract and is attached to and made 
part of life policy, and there are misrepresentations in applicant’s answers, and it appears 
trom record that reasonable minds could not differ on question 
misrepresented increased risk of loss, question is one of law for 
York Life Ins. Co. (N. D.) 

668(6)—Whether beneticiary fraudulently precured policy on life of persons of unsound 
health by having another impersonate insured held for jury. National Life & Accident 
Ins. Co., Inc. v. Barker. (Okla.) 


668(6)—In action on accident policy, whether statement in application concerning applicant’s 
income was correct held for jury. Kingston v. Metropolitan Casualty Ins. Co. of New 


217 


589 


668 


as to whether matter 
court Thomas v. New 


York. (Pa.) 


668(6)—In action on marine tire policy subject to New York standard form, which provided 
that policy should be void in case of fraud or false swearing by insured. whether insured 
had made deliberately false statement in his proofs of claim as regards location of barge 
covers held for jury. In action on marine fire policy subject to New York standard form, 
which provided that policy should be void in case of fraud or false swearing by insured, 
whether insured was guilty of fraud in statement of cost of barges held for jury. In 
action on marine fire policy subject to New York standard form, which provided that 
policy should be void in case of fraud or false swearing by insured, whether before or 
after loss, whether insured swore falsely when he denied knowledge of cause and origin 
of the fire held for jury. Schmutz v. Employees’ Fire Ins. Co. (U. S$.) 869 
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(7). —— Health, condition, or habits of insured. 
668(7)—-In action on accident policy, whether insured fraudulently concealed fact that he 
was not free from injury when application was made held for jury. Commercial Cas 
ualty Ins. Co. v. Hudgens. (Ala.) 27 
668(7)—In suit on life policy, whether insured was in good health when policy was delivered, 
whether insured had made false representations as to freedom from tuberculosis and 
previous medical, surgical and hospital treatment, held for jury. (Ala.) : 
€68(7)-—-Whether insured knowingly made false answers to questions in application regarding 
his health held question for jury under conflicting evidence in action on life policies. 
Metropolitan Life Ins. Co. v. Waddell. (Ark.) 7 : 
668(7)—Whether fact that insured had indigestion troubles in March, April and May of 1932, 
and died from cancer of intestines in June, 1932, rendered life policy applied for and 
issued in May, 1932, void, where insurer’s agent had been informed of insured’s indi- 
gestion troubles, held for jury. Whether life policy applicant who, shortly before making 
application, had gone to physician for treatment for indigestion, falsely represented facts 
material to risk in answering questions as to previous illness and as to consultation with 
physician in negative held for jury, it not appearing to physician that applicant was 
suffering from any serious or dangerous ailment such as affected his general health, 
cape where applicant stated true facts to agent, who recorded answer in negative. 
John Hancock Mutual Life Ins. Co. v. Yates. (Ga.) ‘ ; ; 468 
668(7)—In action on life policies whether insured committed fraud in application by con- 
cealing the condition of her health held for jury. Berkshire Life Ins. Co. v. Goldstein. 
(Ky.) Boar oper alas .1222 
668(7)—Whether insured made false and fraudulent representations as to his health at time 
of applying for life insurance policy sued on held fact question for jury. Fernandez 
v. Mutual Life Ins. Co. of Baltimore. (Mo.) 53 
668(7)—-Whether insured, signing statement to obtain 
representation regarding her health, and whether she made it knowingly with intent to 
deceive, held for jury under evidence sustaining verdict against insurer. Pollard et al. 
v. Royal Highlanders.. (Nebr.) . Aion : PO eye ' 
668(7)—In action for disability benefits under life policy rider, whether policy was procured 
by fraud and misrepresentation concerning condition of insured’s health and medical 
history of himself and family held for jury. Scott v. New England Mutual Life Ins. 
Co. (Nebr.) x . : 506 
668(7)—Evidence in action on industrial life insurance policies that defendant's physicia: 
examined insured and that he received insurance thereafter created no triable issue for 
jury as to insured’s soundness of health when policies were issued, in absence of evidence 
rebutting presumption of unsound health, established by attending physicians’ testimony 
or disclosure of nature of insured’s illness to examining physician. Matejunas v. Pru 
dential Ins. Co. of America. (N. Y.) 
668(7)—Where action, for monthly disability benefits under life policies, was defended on 
ground that policies were fraudulently procured on false representations that insured was 
not suffering from tuberculosis and had not consulted physician within five years prior 
to issuance of policies. whether prior to issuance of policies insured had consulted phy 
sician for any disease of lungs. Where action for monthly disability benefits under life 
policies was defended on ground that policies were fraudulently procured on false repre 
sentations that insured was not suffering from tuberculosis. whether insured had suffered 
from any disease of lungs prior to issuance of life policies held for jury. Steinberg v. 
New York Life Ins. Co. (N. Y.) 1244) 
668(7)—-Whether insured is in good health at time of delivery of life policy is generally 
question of fact for jury or court. _Mid-Continent Life Ins. Co. v.. Trumbly. (Okla.) 245 
668(7)—In action on accident policy, whether statement_concerning applicant’s health was 
correct held for jury. Kingston v. Metropolitan Casualty Ins. Co. of New York. 
(Pa.) Fon ane win ae Y Sag oes se : a 
668(7)—In action on life policy, where applicant apparently in good health, but informed 
that cancer of uterus of which she was suffering was incurable, knowingly misrepre- 
sented her health in answers contained in application, passing of applicant by physician 
unacquainted with her when there was nothing to indicate that examination of genital 
organs was necessary and investigation concerning substituted beneficiary held insufficient 
to take case to jury on question of whether insurer had waived insured’s fraud. 
McLester v. Metropolitan Life Ins. Co. (S$.C.) ....... i ; ; 545 
7)-—In action on health policy whether insured truthfully answered questions in applica- 
tion which answers insurer’s general agent stated were immaterial and failed to write 
down held for jury. Washington Fidelity Nat. Ins. Co. v. Smith. (Texas) 309 
7)—Insured’s failure to disclose that he previously had been treated by physician and that 
he suffered frim palpitation of the heart and shortness of breath when asked whether he 
had consulted physician or suffered from those ailments held to require verdict for insurer, 
since such statements were “material representations’ which invalidate policy without 
further proof of actual conscious design to defraud. Prudential Ins. Co. of America v. 
Loewenstein. (U. S.) we 695 
(8). Payment of premiums. 
668(8)—In action on life policy, whether policy lapsed for nonpayment of premiums held 
for jury. Commonwealth Life Ins. Co. v. Orr. (Ala.) 1185 


668(8)—Evidence that insured seeking total and permanent disability benefits under group 
policy was totally and permanently disabled before policy lapsed held insufficient for 
jury. Prudential Ins. Co. of America v. Howard’s Assignee. | (Ky.) 

668(8)—-Where beneficiary testified to truth of statements in certificate of insurability for 
reinstatement of lapsed life policy, verdict could not be directed for insurer unless 
there was contrary conclusive evidence, — preponderance of evidence may appear 
so great as to require trial judge to set aside verdict for beneficiary contrary to such 


506 


593 
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preponderance. Conflicting evidence held not to show, as matter of law, falsity of state- 
ments in certificate of insurability for reinstatement of life policy. Burke v. John Han- 
cock Mutual Life Ins. Co. (Mass.) ...... : 
668(8)—-In action on life policy where execution of policy with another insurer and_assump- 
tion of contract by defendant insurer were admitted, and insurer’s permitting of insured 
to pay premiums after due date was shown by insurer's receipts, and death of insured 
was not controverted, plaintiff held entitled to judgment as matter of law. Hart v. 
Missouri State Life Ins. Co. (Mo.) 
668(8)—-In action on industrial life policy, whether policy had lapsed because of nonpayment 
of premium held for jury. Mitchell v. Washington Fidelity Nat. Ins. Co. (Mo.) 
668(8)—Where insured had requested reinstatement of lapsed life policy on July 24th and 
application was not received from agent by branch office until July 28th whether there 
was unreasonable delay on agent’s part so as to reinstate policy held for jury. Apostle 
v. Acacia Mutual Life Ins. Co. (N.C.) ... , weave 4 es 
668(8)—-In action on life policy where premium note alone contained forfeiture provision, 
nonpayment of such note held not to forfeit policy as matter of law. Owens v. North 
Carolina Mutual Life Ins. Co. (S. C.) ....... 5 sae ; 
668(8)—In action on group life policy which insurer claimed had lapsed for nonpayment of 
premiums, whether $2 paid by insured to insured’s agent covered premium for July or 
merely repaid agent for what insured owed him on premiums for May and June which 
agent had personally paid fer insured held for jury. Tolbert v. Southern Mutual Life 
ins. Co. Ge. &) ine ieee wine alana duel ts ‘ ; 
668(8)—Evidence in action on life insurance policy held sufficient to take to jury question 
whether insured died before policy lapsed for nonpayment of premium. Huckabee v 
Life Ins. Co. of Virginia. (S. C.) 1031 
668(8)—-Whether secretary of mutual life association acted ‘n good faith in contending that 
life insurance policy had lapsed for failure te pay death assessment held fact question 
for jury in action on policy. People’s Mut. Life Ass’n v. Martindale. (Texas) 264 
(10). Loss and liability of insurer in general. 
668(10)—-Charge that jury could not find for plaintiff, in action on automobile theft insur- 
ance policy, if alleged thief had not formed intent to steal automobile at time of coming 
into possession thereof, but subsequently formed such intent and stole automobile, held 
properly refused. Home Ins. Co. of New York v. Trammell. (Ala.) . 
668(10)—-In action by insured on indemnity policy to recover damages paid to persons rid- 
ng on insured’s truck when it overturned, whether persons, hired to pick cotton for 
rsured and paid by the pound, were insured’s employees or passengers for a consider- 
ation so as to preclude recovery under policy held for jury where evidence showed that 
persons were being taken home without having worked on day when accident occurred 
and that insured did not charge for transportation. Commercial Casualty Ins. Co. v. 
Cherry. (Ark.) ; 
608(10)—-In action on indemnity bond excluding obligation for injuries to assured’s employee 
while engaged in assured’s business, whether boy employed to deliver retail milk route 
who was injured while helping driver of wholesale route of same employer as favor to 
drive vas assured’s employee and actually engaged in master’s business at time of 
injury held for jury: word “‘engaged’’ denoting action and meaning to take part in. 
Travelers’ Indemnity Co. of Hartford v. Smith et al. (Ark.) > ° 
668(10)—In action on, fire policy, where evidence that insured participated with party who 
confessed to burning building was sufficient to justify jury in finding such fact had 
issue been submitted to them, trial court’s direction of verdict for plaintiff held error. 
New York Underwriters’ Ins. Co. v. Stewart et al. (Ark.) ; . 1307 
668(10)—In action against automobile liability insurer to recover on judgment previously 
obtained against insured, who owned two trucks, evidence that truck which struck plain- 
tiff was the truck which was covered by defendant’s policy held to make case for jury 
and to sustain verdict for plaintiff. Cunningham v. Hawkeye Casualty Co. (Ia.) . 138 
5668 (10)—Evidence, in action on fire insurance policy, held sufficient to take to jury question 
of incendiary character of fire. Evidence tending in any manner to establish incendiary 
character of fire requires determination of such question by jury, in law action on fire 
insurance policy, though weak. Evidence, in actions on fire insurance policies, held suff- 
cient to take to jury question of insured’s connection with fire. Natalini v. Northwestern 
Fire & Marine Ins. Co. Same v. Continental Ins. Co. of New York. (Iowa) 
668(10)—-Whether prospective purchaser was owner of automobile received from garage, or 
had taken delivery thereof under conditional sales agreement, within exception in garage 
keeper’s liability policy excluding liability, where automobile was purchased under install- 
ment payment agreement, held question for jury in action against insurer for injuries 
claimed to have resulted from prospective purchaser’s negligent operation of automobile as 
additional assured. Steinrock v. Hartford Accident & Indemnity Co. (N. J.) 
668(10)—Where fire policy provided that insurance should cease if building or any part 
thereof should fall except as result of fire, and facts showed that, before the fire, house 
was blown from its base, about one-third of shingles were blown off the roof, and front 
porch was blown down and chimney fell during windstorm, question whether substantial 
and material part of house had fallen held for jury, rendering peremptory instruction 
for insured erroneous. Where fire policy provides that insurance should cease if building 
or any part thereof should fall except as result of fire, question whether damage caused 
by windstorm constituted falling of material portion of house is one of fact and is for 
jury so long as reasonable minds may differ. American General Ins. Co. v. Thompson 
et al. (Tex.) . ° ‘ . ee 
668(10)—-Whether there was total loss of building within fire insurance policy sued on was 
ultimate issue of fact, not mixed question of law and fact. United States Fire Ins. Co. 
v. Boswell et al. (Tex.) : 1321 
668(10)—In action on policy indemnifying against loss of jewelry, evidence held to justify 
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directed verdict for insured on ground that jewelry had been stolen. Transcontinental 


Sein) Kea ERIE, CREE) os oie vce seis ee acs sas Fracwtd bias oe ape le aE Tulse ereles «reise os 156 
(11). —— Life or accident insurance. 
66%(11)--Whether insured’s paralysis was caused by automobile collision or by cerebral hem- 
orrhage resulting from high blood pressure held for jury. In action on accident policy 
-onflicting evidence whether automobile accident was sole proximate cause of insured’s 
paralysis held for jury. Metropolitan Life Ins. Co. v. Halsey. (Ala.) 280 


668(11)—-In action for additional accidental death benefits under life policy conflicting evi- 
dence whether general septicaemia causing death resulted from infection of external 
injury held not to require general affirmative charge for insurer. American National 
ES eee a ee eS Fede Ree Pe ae RIT OT Tak EN ee Aes Eee 449 
668(11)—In coal miner’s action on group policy, evidence that plaintiff, having been removed 
from mines because of disability, was given light outdoor work and was finally laid off, 
held sufficient for jury regarding disability. Equitable Life Assurance Society of the 
United States v. Watts. (Ala.) pets SRA UAL ONC eRe tee Ser ete a 
668(11)-—-In action on policy insuring distributor of peanuts against total and permanent 
disability as result of bodily disease so as to prevent insured from engaging in any occu- 
pation, evidence of insured’s disability as result of arthritis deformans held sufficient to 
take to jury question whether insured was totally and permanently disabled, although 
insured was able to supervise business with aid of his wife. Metropolitan Life Ins. Co. 
v. Weathersby.  (Ark.) : CeUea eas Sa aa Mees aoe .1195 
668(11)—Physician’s testimony, in action on accident insurance policy, that paralysis of cer- 
tain muscles of plaintiff’s body was due to intercranial hemorrhage, caused by traumatic 
injury to plaintiff's head, held sufficient to take such question to jury. Brown v. 
Standard Acc. Ins. Co. of Detroit, Mich. (Calif.) .............---:.--. ; ake 87 
668(11)—Testimony of insured’s physician admitting nontraumatic contributory cause of 
insured’s paralysis resulting from bump sustained in automobile accident held insufficient 
to make issue for jury whether injury was effected exclusively through accidental means 
within accident policy. Brown v. Standard Accident Ins. Co. of Detroit, Michigan. 
(Cal.) sos 3 D coek etcaaes Px eehoaeres ind atti ee 
668(11)—In suit on certificates of group insurance, recovery of disability benefits held pre- 
cluded by undisputed evidence that employer notified insurer that plaintiff’s employment 
had terminated and ceased to pay premiums for plaintiff’s insurance on each certificate 
before plaintiff’s disability was incurred. Curd v. Travelers’ Ins. Co. (Ga.) . 961 
668(11)--Whether insured is totally disabled, within group certificate insuring against dis- 
ability permanently, continuously, and wholly preventing insured for life from engaging 
in any occupation or employment for wage or profit, is generally for jury. Whether 
insured was totally disabled, within group certificate insuring against disability per 
manently, continuously, and wholly preventing insured from engaging in any occupation 
or employment for wage or profit, held for jury, in view of evidence that insured injured 
his back, sustaining a hernia, in July, worked until December, when he was operated on 
for hernia, returned . work soon 1 ¥4 — worked until April, when he could work no 
longer on account of his injury, and he had since been totally diss i is 
work, Liner vy. Travelers’ Ins. Co. (Ga.) é i - — ree 
668(11)—-Whether insured has been permanently and totally disabled is question of fact for 
jury. In action on total and permanent disability clause in life policy, whether insured 
was totally and permanently disabled held for jury. AStna Life Ins. Co. of Hartford 
Conn. v. Huffstetter. (Ind.) Seino giant Rare Che eat Sheen ” 477 
668(11)—Under group life policy providing that insurance of employee shall automatically 
cease upon termination of employment, except that employer may elect that all tem- 
porarily laid off employees shall be considered to be in employment during period of 
insurance, whether locomotive engineer who had been discharged because of violation of 
rule which resulted in wreck, but who was informed by foreman that engineer would 
be rehired, and whose premium was paid by railroad and by him, was temporarily laid 


off so_as to entitle recovery on policy, held for jury. Zeigl i i s 
ance Society of the United States. (Ia.) be eee as ssn by ee — oe 479 


668(11)—-Where insured under accident policy. who had been taking down wall in base- 
ment, stated when arriving at head of stairs that he had fallen and was hurt, such decla- 
ration, in connection with his conduct, condition of his face and clothing, and almost 
immediate death, held sufficient to take to jury question whether he had failen and was 
hurt as result thereof. In action on accident policy, character of injury and full description 
thereof may be proved by lay witness, and, when it is so proved, peremptory instruction 
for insurer is improper. In action on accident policy, expert testimony that injury was 
proximate cause of death, coupled with insured’s res geste statement, bruises on face 
dirt on face and clothing, his action in holding head and crouching over and his imm : 
diate death, held sufficient for jury on question whether injury was sole proximate nee 


of death, independent of alleged angina pectoris. Provident Li i 
f dk ; 1 : anging Ss. afe & Accide ; 
of Chattanooga. Tenn., et al. v. Diehlman. (Ky.) aire a 





963 


1291 


668(11)- Whether injury to hip and subsequent disability sustained by insured when, while 
lifting 40-pound can of oil on to truck, he was stricken with severe pain in hip, causing 


him to fall to ground, striking on hip, resulted from accident sustained through ‘“acci- 


dental means” within meaning of accident policy, held for jury. Donohue v. Washington 
Nat. Ins. Co. (Ky.) F 


. ages bs chicka . 1296 
668(11)—Evidence held insufficient to make issue for jury whether insured was “gored” by 


bull, within policy provision awarding indemni for J i i 
\ me aw: g indemnity for death resulting from being “gored 
by a bull or cow. Decker v. Fedtral Life fns. Co. (Mich.) ere 


re? ; eae ; 

668(11)—Whether death of insured. resulting from lodgment in ureter of stone dislodged 
from kidney by fall, was caused solely by external, violent, and accidental means, and 
not directly er indirectly by bodily infirmity so as to authorize recovery on double indem- 
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nity provisions ef life policy held for jury. Mair v. Equitable Life Assur. Soc. of 
United States. (Minn.) 

668(11)—Whether insured was totally and permanently disabled within group policy held for 
jury. Nagel v. Metropolitan Life Ins. Co. (Mo.) pike inal sates 

668(11)—Whether undertaker, who actively managed and directed funerals and all things 
incidental thereto, was incapacitated by influenza, grippe, and arthritis so as to cause 
disability resulting in continuous, necessary, and total loss of business time, held for 
jury, in action to recover health and accident disability benefits. Moore v. Pacific Mut. 
Life Ins. Co. of California. (Nebr.) 

668(11)—In action for disability benefits, 
suffering nervous breakdown and undergoing several operations held sufficient for jury as 
regards total permanent disability. Gossett v. Metropolitan Life Ins. Co. (N. C.) 

668(11)—-In action for life policy disability benefits evjdence held sufficient to take case to 
jury on issues of insured’s total disablement and ‘duration thereof. Bradshaw v. A®tna 
aie ins, Co. N.C) Ae aca nkte sa : at eee reeds ged 

668(11)—Statements by insured in application for automobile operator’s licenses that he had 
not suffered any physical or mental disability were not conclusive so as to entitle defend- 
int, as matter of law. to dismissal of complaint for disability benefits under policy, but 
admissions went to credibility. Robinson et al. v. Equitable Life Assur. Soc. of the 
United States. (N. Y.) ; 1015 

oo08(11)—Attending physician's certificate that Banti’s disease of six years’ duration caused 
insured’s death held not conclusive on beneficiary suing on life policy, although, not- 
withstanding beneficiary’s protest and disaffirmance of such certificate, question should 
have been submitted to jury in ‘connection with physician’s certificates and with bene- 
ficiary’s statement that cause of death was unknown and that duration of insured’s 
illness was three days. Santos v. John Hancock Mutual Life Ins. Co. (N. Y.) 1241 

668(11)—In action on accident provision of industrial policy, whether insured’s death was 
caused solely through accidental burns, and was not contributed to by paralytic stroke, 
broncho-pneumonia, or heart affection, held for jury. Brandeis v. Metropolitan Life 
Ins. Co. (Pa.) ms rata Sask a oer ba san yy Oe Tork a ataate eee ‘ ; 
(11)—In action on accident policy whether loss of eye was effected ‘“‘accidentally and 
through external and violent means” held for jury where evidence disclosed that insured, 
who was experienced chef, put frozen brains in hot grease and that brains and grease 
spattered and struck insured in eye. National Life & Accident Ins. Co. v. Agee. (Texas) 308 

6o8(11)—-Whether injury to insured’s arm constituted total and permanent disability within 
life policy held for jury. American National Ins. Co. v. Points. (Tex.) 1259 

668(11)—In action on accident policy. evidence as to whether thrombus causing death was 
caused by automobile collision held to take to jury question whether death resulted from 
“bodily injuries, effected directly and independently of all other causes, through exte 
nal, violent and accidental means.’ Travelers’ Ins. Co. of Hartford, Conn. v. Diner 
Ce... S2) 

668(11)—In action for total permanent dis:bility benefits under accident policy testimony by 
insured that he never was wholly incapacitated held not to require directed verdict for 
insurer, since disability is question for jury and not for insured. Whether minister was 
totally and permanently disabled because of severe burns on both hands, within accident 
policy providing for recovery for loss of both hands, held for jury, notwithstanding 
there had been no amputation or seveiance of hands. Smoak v. Southeastern Life Ins. 
Co. th S):; 542 
11)- -Evidence 
whose skeleton was found in woods in February, 1932. died before lapse of life policy on 
September 15, 1930. held for jury. Free v. Life Ins. Co. of Virginia. (S. C.) 1027 
11)—Evidence in action on life insurance policy held sufficient to take to jury question 
whether deceased person’s remains, found after insured’s disappearance were those of 
insured. Huckabee v. Life Ins. Co. of Virginia. (S. C.) 1031 
11)---In action on policy covering accidents sustained while riding or driving in an auto- 
mobile, but excluding accidents sustained while entering or leaving automobile. evidence 
that insured was thrown from school bus as alleged in complaint held insufficient for 
jury. Turner et al. v. American Motorists Ins. Co. (S. C.) 1080 
11)—-Whether insured under group policy indemnifying against total and permanent dis- 
ability occurring while policy is in effect was totally and permanently disabled at time 
certificate was issued so as to preclude recovery held for jury. Whether insured claiming 
disability benefits who, because of compulsion of economic necessity, does limited amount 
of work for which he receives small remuneration though he works at risk of further 
impairment of health and perhaps loss of life, is totally and permanently disabled within 
group policy, is for jury. Smithpeters v. Prudential Ins. Co. of America. (Tenn.) 1049 
11)—Whether wrecking of automobile which consisted in screw bolt dropping out of 
hinge was proximate cause of death of person riding in automobile who fell out of door 
so as to entitle recovery under accident policy covering accidental death resulting directly 
and independently of all other causes from bodily injuries sustained in wrecking of auto- 
mobile held for jury. Federal Life Ins. Co. v. Raley. (Tex.) 1055 


668(11)—In actions on life policies, evidence that insured had drowned before policies lapsed 
held insufficient for jury, where no body was found and in view of evidence which dis- 
closed that insured, who was in financial trouble, might have run away. Mutual Life 
Ins. Co. of New York v. Zimmerman et al. (U. S.) ; 


668(11)—While burden of proof that insured did not exercise ordinary care for his own 
safety at time of accident was on insurer, if there was in record substantial evidence 
of insured’s failure to exercise ordinary care, and no substantial contradictory evidence, 
court had duty to direct verdict for insurer. 
Co. &. &.) reid ie ae eo 563 
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668(11)-—In action on accident policy, whether insured accidentally fell and whether fall was 
caused by excitement occasioned by controversy held for jury. Whether insured’s death 
was due solely to accidental injury and whether his sclerotic condition was normal 
or so advanced as to constitute a disease held for jury. Preferred Accident Ins. Co. of 
New York v. Combs. (U. S.) 

(12). Suicide. 

668(12)—In_ action on life policy, evidence that insured committed suicide by jumping in 
front of train required directed verdict for insurer. Where all the evidence overcomes 
presumption against suicide, convincingly indicates that death was suicidal, and is 
inconsistent with accident or murder, insurer is entitled to directed verdict. Bowdon 
v. Metropolitan Life Ins. Co. (Mo.) 

668(12)-—In action for accidental death 
death, when run cver by train, was accidental, and not intentional held for jury, so as 
to warrant refusal to charge that there was no evidence that insured died as result of 
accidental means, notwithstanding engineer's statement that insured apparently stooped 
over rail and lay down on track in front of train. Wainstein v. Equitable Life Assur- 
ance Society. (Pa.) . oe havea fe : 

668(12)-—-In actions on double indemnity clause of life policy, where death of insured can be 
accounted for upon any reasonable hypothesis other than suicide, case is for jury. In 
action on double indemnity clause of life policy, where deceased was killed in clothes 
closet by discharge from rifle held in his own hand, and circumstances required conclusion 
that muzzle of the gun was in mouth of deceased when rifle was discharged, but evidence 
permitted inference that muzzle might have been accidentally thrust into deceased’s 
mouth and that trigger became entangled in clothing. question whether death was _ acci- 
dental or suicidal held for jury evidence. Gamer v. New York Life Ins. Co. (U. 
Ss.) ; 

(13). Amount or extent of loss. 

668(13)—-Evidence in action for balance due under life insurance policy held insufficient to 
take to jury questions whether representations by defendant’s agent that policy had not 
fully matured and that less than face amount thereof was due were false, known by such 
agent to be false and relied and acted on by plaintiff’s agent in accepting lesser amount 
in settlement and whether plaintiffs suffered any damage because of such representations 
Progressive Life Ins. Co. v. Shop et al. (Ark.) : : ; 1190 

668(13)—-Whether insured committed suicide, so as to bar recovery of double indemnity 
under life insurance policy for his death from accidental injuries, is exclusively for jury 
to determine under proper instructions. Dark v. Prudential Ins. Co. of America. 
(Calif. ) ics 

668 (13)—In 
that he would be wholly and presumably permanently prevented thereby for life from 
pursuing any gainful occupation held for jury. Equitable Life Assurance Society of 
United States v. Reynolds. (Ky.) ; : 

668(13)—-In action on life policy for double indemnity, testimony that germ which caused 
insured’s death entered insured’s body through his toe and that condition was result of 
trauma held sufficient to take question whether insured’s death was caused by acct- 
dental means to jury Eisser v. John Hancock Mut. Life Ins. Co. of Boston. Mass 
CN, Y.3 

668(13)—-In action for double indemnity under life policy, whether agent was authorized te 
solicit business on basis of pamphlet showing causes of death for which double indemnity 
had been paid, or to deliver any word-book of policy, held for jury, where insurer 
printed such pamphlets and made them available to agents. Rasmussen v. New York 
ite ins. Co. (N.Y) 

668(13)—In action on group policy for total and permanent disability benefits, whether 
insured was totally and permanently disabled held for jury Etters v. Equitable Life 
Assur. Soc. of United States. (S. C.) “ass 

668(13)—Evidence of insured storekeeper’s incapacity to perform physical or manual labor 
as result of intestinal sepsis held sufficient to make issue for jury of total and permanent 
disability in action on life policies, where in connection with his work insured operated 
small farm and personally drove truck which he loaded and unloaded. Ford v. New York 
Life Ins. Co. (S. C.) i i ; : 

668(13)—-Evidence that insured’s death resulted in part from mental disturbance when auto 
mobile driven by bim struck child, and from pre-existing disease of blood vessels, held 
insufficient to make issue for jury of liability of insurance companies on accident policy 
and double indemnity provision of life policy, where both policies limited recovery to 
death resulting solely from bodily injuries. Provident Life & Accident Ins. Co. v. 
Campbell. Penn. Mut Life Ins. Co. v. Same. (Tenn.) 
13)—-Whether boiler maker’s helper who sustained hernia, but continued on his job until 
discharged, and afterwards worked in restaurant, operated filling station, and was night 
watchman, was permanently and totally disabled so as to be entitled to benefits unde 
group policy, held for jury. Total disability and permanent disability under group policy 
were issues of fact to be determined on evidence adduced in each individual case. If 
insured works when he is unable to work, and if work impairs or endangers his health 
and his disability is of such character that ordinary care requires him to desist, then 
whether “total disability’ exists within group policy is for jury. Temples v. Prudentiai 
Ins. Co. of America. (Tenn.) : 

668(13)—-In action on fire policy. whether building was totally destroyed, and whether 
insured’s husband set fire to building, held for jury. British General Fire Ins. Co., 
Limited vy. Ripy et al. (Texas) 356 

668(13)—Whether insured, who sustained injury to left hand, wrist, and arm, was totally 
and permanently disabled so as to be entitled to disability benefits under group policy, 
held for jury. Metropolitan Life Ins. Co. v. Wann. (Tex.) . ; 105¢ 
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668(13)—In suit for disability benefits under life policy, total and permanent disability of 
insured due to leg and side injuries held for jury. Prudential Ins. Co. of America v. 
Murphy. (U. S.) ‘ Be eke wate Sica as 11 

668(13)—Evidence in action on life insurance policies for double indemnity held sufficient 
to take to jury question whether insured’s death resulted from accident rather than 
suicide. Mutual Life Ins. Co. v. Garner. (U. S.) at ...- 427 

668(13)—Whether insured is disabled is fact question in his action on health insurance policy. 
Smith v. Mutual Benefit Health & Accident Ass’n. (U. S.) 1059 

€68(13)—-In action on accident policy. whether insured who had heen license inspector was 
prevented from following such occupation notwithstanding he might be able to perform to 
some extent some other business or oceupaticn held for jury. In action on accident 
policy which provided for permanent total disability benefits and for partial disability 
benefits, degree of insured’s disability held for jury. Clubb v. Sentinel Life Ins. Co 
(Wash.) 

(14). Notice, proof, and adjustment of loss. 

668(14)—-Whether failure to turnish p oots +f death within two weeks of insured’s death 
precluded recovery on life policy which allowed reasonable time for furnishing proofs of 
death held for jury. Holmes v. Atlanta Life Ims. Co. (Ga.) 

668(14)—-Whether notice of loss. furnished after time required by policy providing that no 
suit should be brought thereon unless all policy requirements have been complied with, 
was given within reasonable time is generally fact question for jury to determine under 
all policy stipulations and circumstances, in light of rules that ignorance of loss, or other 
disability, will generally excuse failure or delay in giving notice, but that insured has bur- 
den to excuse failure to perform any such unambiguous policy term and to show com 
pliance therewith within reasonable time after cessation of cause preventing compliance. 
Whether notice of loss, under tornade and storm policy requiring netice within 10 days 
and providing that no suit should be brought on policy unless all policy requirements had 
been complied with, was given within reasonable time held for jury. Godley et al. v. 
North River Ins. Co. (Ga.) 1095 

668(14)—In suit on life policy, verdict for insurer held properly directed, in view of lack 
of evidence that policy was delivered to decedent or that proof of death was_sub- 
mitted to insurer, as required by policy. Larsen v. Metropolitan Life Ins. Co. (Mass.) 43 

668(14)—In action on tire loss award, whether appraiser, who had helped insured to prepare 
proofs of loss, was fair and disinterested held for jury. In action on fire loss award 
made by umpire, whether umpire had fully performed his duties in determining values 
held for jury. L. D. Jennings Co., Inc., et al. v. North River Ins. Co. (S.C.) 

668(14)---In action on health policy, whether insured signed sworn proof of claim in which 
she stated length of time she was disabled held for jury Washington Fidelity Nat 
Ins. Co. v. Smith. (Texas) 

668(14)-——What is a reasonable time for the giving of written notice of accident covered h 
iutomobile liability insurance policy is, within fair limits, a jury question Whether 
written notice cf accident covered by automobile liability insurance policy was given 
company’s duly authorized agent held for jury in action by insured’s judgment creditor. 
Yanago v. AXtna Life Ins. Co. (Va.) 

(15). Estoppel or waiver. 

668(15)—In action on group policy, whether insurer, when refusing payment on sole ground 
of no disability knew that proof of disability was not filed within one year after dis- 
ability arose and hence waived one year limitation held jury question under evidence. 
Equitable Life Assurance Society of the United States v. Watts. (Ala.) any 

668(15)—In suit on life policy, where beneficiary alleged but did not prove that life insur- 
er’s local agent had authority to waive and did waive provisions of application and pol- 
icy that policy should be void if insured had other insurance, in absence of waiver by 
insurer’s president or secretary, life insurer held entitled to general charge. National 
Life & Accident Ins. Co. v. Cummings. ( Ala.) 1182 

668(15)—Evidence that collision insurer offered to settle insured’s loss for $400, less amount 
of unpaid premiums, held sufficient to take to jury issue whether insurer waived policy 
provision for lapse of policy on default in premium payments. American Automobile Ins. 
Ass'n v. Folsom. (Fla.) 1136 

668(15)—Evidence in action on life insurance policy held sufficient to take to jury question 
whether insured made truthful answers to questions propounded by soliciting agent and 
latter wrote false answers thereto in application for policy because of his mistake, 
negligence, or perfunctory treatment of questionnaire. Fernandez v. Mutual Life Ins. 
Co. of Baltimore. (Mo.) - Pea ree nbs : . 

608(15)—-In action on life policy, evidence showing customary delinquency by insured in 
payment of premiums, and of interest on loan upon policy, and customary acceptance by 
insurer of payments after due date, and a requiring of beneficiary to make rroofs of 
death, held for jury, on question whether insurer had waived right to claim forfeiture 
of policy for nonpayment of interest on policy loan. Garvin v. Union Mut. Life Ins. Co 
(Mo.) 

668(15)—Whether proof of disability was waived by insured’s demand for forms and general 
agent’s refusal thereof on ground that insured was not entitled to disability benefits 
held jury question. Gossett v. Metropolitan Life Ins. Co. (N.C.) ’ Seay 

668(15)—Where premium note containing forfeiture was not paid when due, and insurer, 
after notice of nonpayment, granted insured’s request for change of beneficiary, whether 
insurer waived its right to declare forfeiture upon nonpayment of note on due date 
held for jury. Owens v. North Carolina Mutual Life Ins. Co. (S. C.) 

668(15)—-Evidence, in action on fire insurance policy, held insufficient to take to jury ques- 
tion whether plaintiff authorized insurer’s agent to waive provision of policy, especially 
that requiring five days’ notice of its cancellation, or made him her agent to accept 
delivery of policy substituted for one held by her without her knowledge and consent. 
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Sussex Fire Ins. Co. v. Standard Fire Ins. Co. of Hartford, Conn. (S$. C.) 

668(15)—Where beneficiary before lapse of life policy offered to pay agent who usually made 
collection premium for one month and agent refused to take money because insured had 
disappeared, whether insurer waived payment of premium held for jury. Free v. Life 
Ins. Co. of Virginia. (S. C.) ; , ee eee areas y 

668(15)—-Evidence as to delivery of policy to third person for insured before accident 
occurred held insufficient to make issue for jury of insurer’s waiver of condition in 
application requiring first payment. of premium before Guinn in insured’s health to 
render life policy effective, where first premium was not paid until after accident, and 
there was no proof that any of parties intended to use credit for first premium. Morrell 
v. Prudential Ins. Co. of America. (U. S.) 

668(15)—Insurer who pleaded that insured falsely represented he had not been attended by a 
physician for heart trouble held not to have waived defense that insured inbetationniiy 
concealed fact of medical attendance so as to require submission of question of fraud to 


































































































jury, where evidence disclosed physician had treated insured within period but had not 

told insured he had heart trouble. Prudential Ins. Co. of America v. T,oewenstein. 

(0. S23 . : : ws 
608(15) —Testimony of independent adjuster that he could waive “certain rights’ under 





standard fire policy of New York held too general to take to jury question es. som adjuster 


could waive vacancy provision or provision that no waiver of any term of policy should be 
valid unless in writing and attached to policy. Vinton v. Atlas Assur. Co., Limited. (Vt.) 
668(15)—Evidence in actions on life insurance policies held insufficient to take to jury ques- 
tion whether defendant had information which, if pursued with reasonable diligence, 
would have led to discovery of insured’s tubercular condition and falsity of his represen 
tations in application as to his health. Whether undisputed facts, which evidence in 
actions on life insurance policies showed that reasonable inquiry by insurer would have 
produced, charged insurer with knowledge of insured’s false representations in applica- 
tion as to his freedom from tuberculosis and good health, was for court, not jury, to 
determine. Pellon et al. v. Connecticut General Life Ins. Co. (Wash.) 
$ 669 INSTRUCTIONS. 
(1). In general. 


669(1)—-In action on industrial life policy, where issue was whether policy had lapsed because 
of nonpayment of premium, refused to instruct that beneficiary could not recover if 
insured failed to present evidence of good health on date when last payment of premium 


was made held not error, where there was evidence that premium was made during grace 
period. Mitchell v. Washington Fidelity Nat. Ins. Co. (Mo.) 
(2). The contract. 


In action for disability benefits under policies, charges postulated on literal language 

of policy and not on meaning and construction given by Supreme Court held properly 
refused. Pacific Mut. Life Ins. Co. of California v. Marks. (Ala.) 

669(2) In action on fire policy, instruction to find for defendant if plaintiff declined or 
refused to accept policy and to become obligated to pay premium therefor held proper, 
where there was direct conflict as to whether contract was ever made and some evidence 


tending to show that plaintiff refused to accept policy or become obligated for premiums. 
sirkhead v. Home Ins. Co. (Ky.) 


(4). Avoidance and forfeiture. 
(6). Fraud or misrepresentation in general. 
609(6)--In action on policy wherein defense is based on fraud, instructions 
they substantially lay down the law and need not draw fine distinctions as to amount 
of evidence required to establish fraud or as to what will constitute fraud o1 attempt 
to defraud. Young yv. California Ins. Co. et al. (Tda.) 
(9). Estoppel or waiver as to avoidance or forfeiture. 
609°9) Instruction. in action on life policies, that knowledge of superintendent of insurer's 
local office of falsity of certain answers in application became knowledge of insurance 
company, held not erroneous as misleading or as unwarranted by evidence. Metropolitan 
Life Ins. Co. v. Waddell. (Ark.) 
69(9)—In action on fire policies providing that they should be void in case of fraud or 
false swearing by insured touching any matter relating to insurance, whether before or 
after loss, instructing that conceding that insured made false and fraudulent representa- 
tions knowingly and with intent to defraud in his claims of loss, if insurers neither 
believed, relied, nor acted on such alleged fraudulent representations to their detri- 
ment, then as matter of law insurers had not been defrauded and policies would not be 
voided held not error where alleged false and fraudulent swearing did not deceive insur- 
ers whose adjuster at no time believed, relied, or acted on alleged fraudulent statements 
or proofs of loss. Young v. California Ins. Co. et al. (Ida.) : 
669(9)--In action under insurance policy for injuries to horse by lightning, ‘evidence respect- 
ing insurer’s conduct in connection with letter sent to it by insured held not to justify sub- 
mission of question of waiver of proofs of loss, particularly where insured, in pleading. 
based claim of waiver upon conversation between insured and insurer’s adjuster. Miller 
v. Mutual Fire & Tornado Ass'n of Cedar Rapids. (Towa) 
609(9)-—In action on life policy where beneficiary testified that insured made application for 
reinstatement after lapse, and paid overdue premiums charge that if jury found contract 
had been wrongfully breached by insurer because of agent’s failure to call for premiums 
as agreed, and that beneficiary or insured or both had waived such breach by their conduct, 
plaintiff would not be entitled to recover, held proper. Snellgrove v. Life Insurance Com- 
pany of Virginia. (S. C.) 
(10). Loss of property or indemnity and cause thereof. 
669(10)—In action on policy involving question whether death of insured 
being struck by automobile or from tuberculosis, failure to instruct jury to consider 
whether tuberculosis was active or dormant at time of accident, and to authorize recovery 
upon finding that tuberculosis was dormant and bodily injury directly and exclusively 
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caused tuberculosis to become active, whereby death resulted. held error, in view of 
evidence and plaintiff's request for charge. Jones v. General Accident, Fire & Life Assur. 
Corporation, Limited. of Perth, Scotland.  (Fla.) 
(11). Death of or injury to person insured and cause thereof. 

669(11)—Charge that “total permanent disability’ within group policy does not mean 
absolute helplessness but means inability to do substantially all of the material acts 
necessary to prosecution of some occupation for which insured is fitted by training and 
experience, and means disability presumably for life, held sufficient and was as See 


able to insurer as law of case warranted. Equitable Life Assurance Society of the 
United States v. Watts. (Ala.) : 


669(11)—In action on accident policy, 
insured at time of accident was suffering from pre-existing disease which had produced 
in basilar artery so-called atheromatous patches, which had in turn become ulcerated, was 
properly refused in view of evidence which did not conclusively show that atheromatous 
patches were ulcerating at time of accident nor even that they were then present in 
artery. Travelers’ Ins. Co. of Hartford, Conn. v. Diner. (U. S.) 

669(11)—-Court’s charge. in action on accident insurance policy, that insured’s suicide was 
affirmative defense, burden of establishing which by preponderance of evidence was on 
defendant, held erroneous as confusing and too broad. ‘Travelers’ Ins. Co. v. Wilkes. 
(U.. S$.) aan ae iar Sen as ‘ 

669(11)—In action on accident policy, instruction properly submitting whether fall, if any, 
was accidental or was due to hemorrhage occasioned by controversy, but adding that 
insurer was not liable if hemorrhage, however brought on. caused insured’s fall, held 
properly refused, where there was no evidence that hemorrhage was brought on by causes 
other than fall or controversy. In action on accident policy, where evidence was con 
flicting as to whether insured’s sclerotic condition was normal or abnormal and as to 
whether death was due solely to accidental injury, instruction that arteriosclerosis may 
or may not have contributed to insured’s death and that insurer's theory was that insured’s 
sclerotic condition contributed to his death, and that there was no evidence to justify con 
trary conclusions, held error as failing to submit whether arteriosclerosis was normal or 
abnormal. Preferred Accident Ins. Co. of New York v. Combs. (U. S.) 

(12). Extent of less and liability of insurer. 

669(12)—In action for alleged breach of contract of insurance where plaintiff was allowed to 
prove cost surrender value of policy, charge that if insurer breached contract all that the 
plaintiff could recover would be for amount for which he did not receive insurance held 
error, since measure of damages was surrender or equitable value of policy based on 
mortality tables. Watson v. Carter. (Ala.) ; 

669(12)—Instructions, in action for double indemnity provided for by life insurance policy 
in case of insured’s death from injuries effected through accidental means, held erroneous 
as telling jury that plaintiff should recover if insured’s death resulted from accident or 
accidental injury. Instruction warranting finding by jury, in action to recover double 
indemnity under life insurance policy for insured’s death from accidental injuries, that 
insured was killed by unknown assailant, if inferable from evidence, as basis of ver- 
dict for plaintiff, regardless of whether killing was provoked by insured or resulted from 
some act on his part, held erroneous. Dark v. Prudential Ins. Co. of America. (Calif.) 

669(12)—-In plastering contractor’s action on accident policy, testimony that if contractor 
was unable to perform any duty he was unable to perform all. and that therefore if 
partial disability was shown total disability would follow. held properly excluded, where 
policy provided that total disability existed when contractor was disabled from perform 
ing “any and every kind of duty” pertaining to his cecupation and that partial disability 
existed if he was unable to perform some duties, and offered testimony did not tend to 
show thai his duties were to be considered as a unit. Dietlin v. General American Life 
Ins. Co. (Cal.) 

669(12)—Instructing that measure of insured’s recovery under fire policy was entire cash 
value of property destroyed held error where policy provided that insurer would not be 
liable beyond three-quarters actual cash value of interest of insured in property at time 
of loss. Jacobs et al. v. Farmers’ Mut. Fire Ins. Co. of Turlock, Inc. (Cal.) d 

669(12)—In action on total and permanent disability clause in life policy, instruction that 
if jury found for plaintiff they should fix amount at $100 per month beginning six 
months after making of proof of total disability if such proof was made, and that the 
amount would be $700, to which should be added any premiums paid since date of 
making such proof, held within issues and evidence. Attna Life Ins. Co. of Hartford, 
Conn. v. Huffstetter. (Ind.) ; : ae og ; 

669(12)—-In action for insurance benefit for total and permanent disability, instruction 
authorizing recovery for whole of time alleged or part of that time was improper, since 
‘‘permanent”” means continuing and lasting, and therefore instruction was inconsistent 
with policy provision requiring “permanent” disability. Commonwealth Life Ins. Co. 
v. Ovesen. (Ky.) ai pew’ : as “ 

669(12)—Instructions that building was totally destroyed within fire policy if it was unfit 
for the use or purpose for which it was built or used, was useless as a dwelling, and 
lost its identity as building although some walls remained standing, or was useless to 
insured, which failed to charge that if substantial parts of building remained in place 
above foundation, destruction was not total, held erroneous. Franklin Fire Ins. Co. et 
al. v. Brewer. (Miss.) 


669(12)—In action for life policy disability benefits, instruction that insured had burden of 
proving by greater weight of evidence, that he was both permanently and totally dis- 
abled so as to be unable to perform work or conduct business for compensation or profit 
held proper. In action for life policy disability benefits, charge anaes issue whether 
insured’s disability continued ‘‘for period of ninety days” instead of policy words “for 

i ” held not error; words “period of” denoting con- 
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secutiveness, and extent of disability whether total or not, and not length of time of 
its existence, being question involved. Bradshaw v. Aétna Life Ins. Co. (N.C.) 528 
669(12)—-In action on policy for benefits for total and permanent disability, portion of charge 
stating that plaintiff need only prove inability to perform substantial part of his ordinary 
business or occupation held prejudicial error. Ribiason et al. v. Equitable Life Assur. 
Soc. of the United States. (N. Y.) .... Pale aie ais co gies eck uke ne. Ba atemee = ein ee ek .1015 
669(12)—-Where accident policies and life policy provided for disability benefits only in case 
insured should be unable to engage in any occupation, business, or employment for 
wage, compensation, or profit, instruction that absolute helplessness was not essential but 
that insured could recover if he was unable to perform the greater portion or sub- 
stantial part of his work or duty held error, since disability to engage in ‘‘any business 
or occupation” does not mean disability merely to carry on same business or occupa- 
tien _— insured had previously been engaged in. Cooper v. Metropolitan Life Ins. Co. 
z 
669(12) 
failure to explain in charge distinction between accidental death and death resulting from 
accidental causes held not error. Wainstein v. Equitable Life Assurance Society. (Pa.) 
669(12)—In action for total and permanent disability benefits under group policy, charge 
defining total and permanent disability held not erroneous as being too restricted to give 
jury proper guide under established law. Smithpeters v. Prudential Ins. Co. of America. 
(Tenn.) AEG Sod tne Pe te on lige ...1049 
669(12)—-Failure to define word ‘‘permanently” in submitting issue whether insured’s injury 
was such that he was thereby from date of injury permanently, continuously, and wholly 
prevented from substantially engaging in any occupation so as to be entitled to benefits 
under group policy, held not error, since such word is not defined in any statute and is 
one in common use and of well-known meaning. Metropolitan Life Ins. Co. v. Wann. 
(Tex.) Pre ee ; cna 2008 
669(12)- Giving of instruction in action on fire insurance policy, covering expense of insured’s 
labor and goods sent to it by others for manufacture, that jury could find only for 
amount plaintiff actually paid for labor on such goods destroyed by fire, if they found 
evidence, which court did not recall, that plaintiff’ paid definite amount for such labor, 
instead of instruction that there was no evidence of value thereof. held correct. United 
Firemen’s Ins. Co. of Philadelphia v. Jose Rivera Soler & Co., Inc. (U. S.) 1305 
§ 670. VERDICT AND FINDINGS. 
670—Verdict for insured in suit on fire policy held not illegal because including interest on 
face amount of policy, where evidence authorized finding that insurance adjuster had 
agreed to pay full face amount of policy. Sentinel Fire Ins. Co. v. McRoberts et al. 
(Ga.) 614 
In suit for total and 
by jury that plaintiff furnished proof as required by policy held not to preclude recovery. 
where contradicted testimony showed that plaintiff gave notice of claim and took up 
matter with insurer’s superintendent, who communicated with insured’s attorney. Metro- 
politan Life Ins. Co. v. Wann. .(Tex.) ; 1056 
In action for health policy benefits for confining illness resulting from gastric ulcers, 
jury, in rendering verdict for plaintiff, was required to find under terms of policy that 
during time plaintiff was confined he was regularly visited by qualified physician solely 
by reason of illness alleged. Massachusetts Bonding & Ins. Co. v. Cannon. (Tex.) 1086 
670—-Damages cannot he awarded for anticipatory breach of contract to pay monthly, dis 
ability insurance in absence of finding by jury that such breach occurred. American 
National Ins. Co. vy. Points. (Tex.) f 1259 
$ 672. JUDGMENT. 
672—-In action on total and permanent disability policy, court in granting judgment for 
insured properly granted judgment for amount due at time of commencement, of action, 
together with interest to date of verdict. In action at law on total and permanent dis- 
ability policy, only the rights and liabilities up to commencement of action would be 
adjudicated and portion of judgment that further premium should cease and insured 
was entitled to future installments was improper. Odiorne v. Prudential Ins. Co. of 
America. (S. C.) sath ‘ ae ; : 
§ 675. COSTS AND ATTORNEY’S FEES. 
675—in action by insured on indemnity policy against insurer for attorney's fees expended 
defending actions. evidence, which disclosed that twenty-three actions asking for over 
$17,000 were filed against insured, that cases were consolidated, but that there were two 
trials in circuit court and one appeal to the Supreme Court. and that total judgment 
recovered was only $917.30, held sufficient to warrant finding that $600 was reasonable 
fee for defense of actions. Commercial Casualty Ins. Co. v. Cherry. (Ark.) 365 
675-—Allowance of $100 attorney’s fees to insured in action on fire policy for $750 held not 
excessive. North River Ins. Co. of New York v. Thompson. (Ark.) ‘ ...1091 
675——In action on policy of disability insurance to recover past due installments for total and 
permanent disability, services of attorneys in establishing total and permanent disability, 
as regards effect of decision in measuring future rights and liabilities of parties under 
contract, until conditions changed, was substantial right which should be considered by 
court in fixing attorneys’ fees. Allowance of $450 for attorneys’ fees in action on pol- 
icy of disability insurance to recover past due installments for total and permanent dis- 
ability held not excessive where judgment for $1,550.40 was recovered and total and per- 
manent disability was established which would measure future rights and liabilities of 
parties under contract, at least until conditions changed. Pacific Mut. Life Ins. Co. of 
California +. Jordan. (Ark.) ; ; 1282 
675—Costs in contests as to proceeds of life policies are in court’s discretion. Beneficiary, 
awarded paid-up values of life policies on interpleader by director of Department of 
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Social Welfare, was entitled to costs and necessary disbursements, in view of small 


amount involved. Lewis v. Metropolitan Life Ins. Co. (N. Y.) 1022 


XIX. Reinsurance. 


§ 677. THE CONTRACT IN GENERAL. 

$ 678. REQUISITES AND VALIDITY. 

678—Receipt of ratification requiring insured to personally sign and mail receipt in order to 
validate benefit certificate taken over by insurer from liquidated benefit association held 
executed substantially as prescribed, notwithstanding receipt was signed by person at 
request of insured’s wife, where wife advised insured of her action, which insured 
approved. National Aid Life Ass’n v. Murphy. (Tex.) we ; . 

$ 679. CONSTRUCTION AND OPERATION. 

679—Where insurer had transferred all its assets to a reinsurer, insured who had defaulted 
in payment of premiums could not be required to accept, under provisions of policy author- 
izing insurer upon default in premium payments to continue policy as paid-up life 
policy. such paid-up life policy from reinsurer, since contract did not require it, nor 
from original insurer, since it had disposed of its assets. Bankers’ Reserve Life Co. v. 
Springer. (Tex.) ‘ 

§ 682. AVOIDANCE OR FORFEITURE OF CONTRACT. ar 

682—In beneficiary’s action on benefit certificate against association which absorbed liquidated 
benefit association, beneficiary held not chargeable with fraud for alleged failure to 
reveal to defendant’s agent at time of paying special assessment of insured’s ill health, 
where, by absorption agreement, defendant was obliged to accept members of liquidated 
association without medical examination. National Aid Life Ass’n v. Murphy. (Tex.) 
84. EXTENT AND LIABILITY OF REINSURER. 
Where assets of insolvent insurance company are sold to company which undertakes 
to assume insolvent company’s obligations, rights of policyholders in insolvent company 
ire determinable by contract between buying company, representative of insolvent com 
pany, and policyholders. Where policyholder in insolvent life insurance company accepted 
contract whereby defendant company took over assets and assumed obligations of insol- 
vent company, placing lien against each policy reinsured equal to 60 per cent. of net 
equity, reduction thereby of cash value of policy to sum sufficient only to extend_ policy. 
premium on which was unpaid, to date antedating insured’s death, precluded _bene- 
ficiary’s recovery, since policy had lapsed. Where policyholder in insolvent life insur 
ince company did not accept contract whereby defendant company took over assets and 
issumed obligations of insolvent company, defendant, not having assumed or undertaken 
to carry policy, owed policyholder only an accounting for such reserve as came into its 
hands by reason of having purchased assets of insolvent company. Purchase of assets 
of insolvent insurance company did not make purchaser, trustee for all policyholders of 
insolvent company, liable on all insolvent company’s contracts as though it had remained 
solvent and continued in operation, where purchaser had capital and surplus of only 
$1,000,000 and insolvent company was insolvent to extent of $7,000,000, so that assump 
tion of insolvent company’s liabilities would have rendered purchaser insolvent. Where 
policyholder in insolvent company died without having had accounting from company 
which took over assets of insolvent company, policyholder’s claim for amount of reserve 
or cash value of policy became asset of his estate, suit on which was maintainable by rep 
resentative of estate. and not by beneficiary. Casteel v. Kentucky Home Life Ins, Co. 


(Ky.) 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS. 


3 688. EXEMPTION FROM GENERAI, LAWS REGULATING INSURANCE. 

RR——Where benefit certificate issued by foreign fraternal benefit society was, under facts, a 
Missouri contract, but society had not obtained license to transact business in Missouri, 
xeneral insurance laws of state, rather than laws concerning insurance by such societies, 
zoverned. To entitle fraternal benefit society te have insurance contract construed as 
one of a fraternal benefit society rather than as old line policy, contract must be of the 
kind authorized by statute limiting class of beneficiaries in insurance certificates issued 
by such societies. Where benefit certificate issued by fraternal benefit society did not 
show that amount to pay the insurance promised was to be gathered wholly or partly from 
assessments on policyholders, and it was in fact not so gathered. such insurance must be 
deemed old line insurance, not fraternal benefit insurance. Where benefit certificate 
issued by organization of railroad trainmen, a fraternal benefit society, was issued long 
before enactment of statute exempting societies which limit their membership to one haz 
irdous occupation, such statute held not to apply to or exempt such society from oper- 
ation of general insurance laws. Ragsdale v. Brotherhood of Railroad Trainmen. (Mo.) 
—General principles of insurance iaw and of law of contracts are to be considered in 
determining rights of members of fraternal benefit societies and their beneficiaries in so 
far as applicable and not superseded by special statutory provisions as to such societies, 
and the societies may be prevented from claiming forfeiture of member’s policy under 
law of waiver or estoppel, notwithstanding statute exempting such societies from all 
provisions of insurance laws. Biggs v. Modern Woodmen of America. (Mo.) 

$ 688. EXEMPTION FROM GENERAT, LAWS REGULATING INSURANCE. 

688---Fraternal benefit society is exempt from statutory provisions reducing warranties in 
ordinary life insurance contracts to representations. Brotherhood of Railroad T'rain- 


men v. Wood. (Tex.) . 
$ 689. SPECIAL CONSTITUTIONAL AND STATUTORY PROVISIONS. 


€89—Statutory amendment exempting certain fraternal societies which provide death benefit 
not exceeding $500 from operation of law governing fraternal benefit societies held not 
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applicable to fraternal association which provided death benefit of $2,000. Huffman v 
Brotherhood of Railroad Trainmen. (N. D.) 

§ 693. CONSTITUTIONS AND BY-LAWS. 

693—By-law of fraternal insurance society enacted after issuance of benefit certificate for 
purpose of precluding recovery on presumption of death of insured arising from unex- 
plained absence for 7 years held void. Fernandez v. Sovereign Camp, W. O. W. (Kan.) 

693—-Voluntary association organized, without capital stock, for mutual benefits of its mem- 
bers and not for profit, having lodge system with ritualistic form of work and representa- 
tive form of government, held “fraternal organization,” as regards validity of constitu 
tion regarding disability claims. Fraternal benefit societies may govern themselves s 
long as their acts, constitution, and by-laws do not conflict with statutes regulating such 
societies operating in North Dakota. Constitution of fraternal association requiring claims 
for disability other than certain specified claims to be addressed to benevolence of asso- 
ciation, and not made basis of any legal liability, and providing that such provision might 
be pleaded in bar of any action, held not to violate statutes governing fraternal benefit 
societies. Huffman v. Brotherhood of Railroad Trainmen. (N. 1.) 

§ 094. MEMBERSHIP. 

(1). In general. 

694(1)—That certificate of membership is issued to one who is beyond age limit at which 
persons can be admitted to beneficial society under its constitution and by-laws does not 
render contract void, where such contract is not prohibited by society’s charter; but 
contract is ultra vires where age limit is fixed by charter or certificate of incorporation. 
Afro-American Sons and Daughters v. Webster. (Miss.) 

(B) THE CONTRACT IN GENERAL. 


§ 711. NATURE OF THE CONTRACT. 

711—Insurance feature of fraternal beneficial society is exactly what its members, through 
their representatives, provide. Van De Water v. Order of United Commercial Travelers 
of America. (U. S.) 

§ 712. WHAT LAW GOVE RNS 

712—Where Kansas fraternal benefit association issued certificate of insurance in Kansas 
and sent certificate to lowa lodge to be delivered to insured, who signed clause at bottom 
of certificate acknowledging delivery, contract of insurance became effective at time of 
delivery and was governed by laws of Iowa. Bukowski v. Security Benefit Association 
of Topeka. Kansas. (la.) ; Ks 7 ; abesmtneters Sm 8 

712——Where benefit certificate was issued at home office of fraternal benefit society in Tllinois, 
and society’s domicile was subsequently changed to Ohio, but delivery of certificate to 
and acceptance by insured occurred in Missouri, and premiums were there paid, certificat: 
held a Missouri contract governed by Missouri laws and decisions, notwithstanding respec 
tive provisions of contract and ee s constitution that certificate should be deemed 
made under, and be construed under, laws of Illinois or law of state in which grand lodge 
had headquarters. Ragsdale v. Brotherhood of Railroad Trainmen. (Mo.) : 

712—-In action on insurance certificate issued by fraternal beneficial society incorporated in 
foreign state, parties’ rights and obligations must be determined by laws of such state 
Van De Water v. Order of United Commercial Travelers of America. (U. S.) 

§ 715. APPLICATION AS PART CONTRACT. 

715— Reference, in application for fraternal benefit certificate and in the certificate. that 
insured would comply with present and future provisions of constitution, by-laws, and 
rules held to refer only to provisions relating to regulation and conduct of affairs of the 
society and duties of members, ot to those attempting to change or nullify the certificate. 
ind rights of insured under certificate could not be impaired by any by-law subsequently 
enacted, especially where, because of seciety’s noncompliance with ‘state laws, certificate 
— to be treated as old line policy. Ragsdale v. Brotherhood of Railroad Trainmen 
(Mo.) 

717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
718. EXISTING PROVISIONS 
Where fraternal benefit certificate provided for payment upon total and permanent dis 
ability without qualification and without clause “within meaning of section 45” of society's 
constitution, p rovision of such section that only person suffering loss of certain mem- 
bers should be considered totally and permanently disabled held waived by society, so that 
recovery could be based on total and permanent disability caused by disease. Ragsdal« v 

Mg Brotherhood of Railroad Trainmen. (Mo.) : 

718—-Where no insurance policy is issued. the constitution and laws of a fraternal benefit 
association constitute the contract between the association and a member. Most Wor- 
shipful Grand Lodge Free & Accepted Masons of Texas et al. v. Hayes et al. (Tex.) 
719, SUBSEQUENT PROVISIONS OR AMENDMENTS. 

= (1). In general. . 

719(1)--Revisions and changes of constitution and by-laws of fraternal insurance company. 
made under reservation of right in company to make such revisions and changes, must he 
reasonable and cannot impair vested rights or radically alter contracts of certificate 
holders. Odd Fellows Ben. Ass'n of Grand United Order of Odd Fellows of District 
of Mississippi v. Smith. (Miss.) : 7 : 

719(1)—-Where, at time of, and since, plaintiff's application for fraternal benefit certificate. 
society issued, over facsimile signature of grand secretary and treasurer, printed state- 
ment, on back of its pamphlet containing constitution and by-laws, that every member 
was insured against “total and permanent disability.’’ and plaintiff relied on it, society 
held estopped from claiming limitation of term “total and permanent disability” by after 
wards providing that it must arise from certain causes. Ragsdale vy. Brotherhood of 
Railroad Trainmen. (Mo.) see 

719(1)—-Reservation of power in mutual benefit insurance company to make retroactive 
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provisions or amendments does not permit such changes as would destroy or materially 
alter substantial rights under certificate or prevent beneficiary’s recovery. By-law adopted 
by fraternal insurance corporation subsequent to insured’s disappearance, whereby it was 
provided that no absence or disappearance of member without proof of actual death 
should entitle beneficiary to recover, held unreasonable and inoperative, and not within 
contemplation of general reserve power to amend by-laws. Shapiro v. Independent Order, 
Brith Abraham of United States of America. (N. Y.) ; sal 
(1)—Usually, fraternal beneficial society and its members are both insurer and insured, 
and members have right, through representatives, to make or change contract of member- 
ship and insurance. Fraternal beneficial society may change constitution and by-laws to 
provide different rate of insurance or membership fees, or make other reasonable changes, 
which bind members if agreeing thereto. In Ohio, mutual benefit associations are per- 
mitted to amend by-laws within reasonable limits. Where mutual benefit society reserves 
right to amend by-laws according to prescribed laws, such laws then or thereafter existing 
constitute part of insurance contract, and subsequent amendments bind insured and bene- 
ficiary, if duly made bona fide without fraud to advance society’s interests and protect 
interests of members generally, unless violating vested right. Neither insured nor bene- 
ficiary had vested right in provision of fraternal beneficial society’s constitution making 
society liable for death from injuries inflicted during robbery, as regards effect of amend- 
ment antedating murder of ins1red during robbery and exempting society in case of 
murder. Van De Water v. Ordes of United Commercial Travelers of America. (U. §S.) 924 
(4). Changing amount of benefits. 
(4)—Revisions by fraternal insurance company of its by-laws so as to reduce insured’s 
benefits from $1,000 to $300, or less, held unreasonable and an impairment of vested 
rights of insured and to constitute -n anticipatory breach of contract, notwithstanding 
reservation of power in constitution and by-laws to make revisions and changes. Odd Fel- 
lows Ben. Ass’n of Grand United Order of Odd Fellows of 
Smith. (Miss.) 


(4)—Where fraternal benefit certificate which, 


District of Mississippi v. 

. cath ae eee 
because of society’s noncompliance with 
state laws, was to be deemed an old line policy, promised to pay upon total and permanent 
disability without qualification, while society’s constitution and by-laws attempted to 
limit total permanent disability to loss of hand or foot or both eyes or arrival at 70 years 
of age, such limitations, even if considered part of contract, were deemed waived by 
society as in conflict with certificate. Ragsdale v. Brotherhood of Railroad Trainmen. 


(Mo.) 


720. DELIVERY AND ACCEPTANCE OF CERTIFICATE. 

—Where Kansas fraternal benefit association issued certificate of insurance in Kansas 
and sent certificate to Iowa lodge to be delivered to insured who signed clause at bottom 
of certificate acknowledging delivery, contract of insurance became effective at time of 
delivery and was governéd by laws of Iowa. 
of Topeka, Kansas. (la.) 


223 
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-Provision of benefit certificate precluding recovery on presumption of death arising from 
insured’s unexplained absence for 7 years held void as against public policy. Fernandez 
v. Sovereign Camp, W. O. W. (Kan.) } ‘ 
Where benefit association had authority to issue certificate for $100 payable in event of 
member’s death to named beneficiary, that it include in certificate an additional agree- 
ment for payment of $100 to member if living at end of 10 years, did not invalidate 
authorized provision, where provisions were severable. Trotter to Use of Phillips v. 
State Mut. Ben. Society. (Pa.) ; 
723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 


(1). Warranties and misrepresentations defined and distinguished. 


3(1)—Insured’s statements in application for fraternal benefit certificate that he did not 


use alcoholic stimulants and had never had any illness or injury other than as pre- 
viously stated or undergone any surgical operation held not representations, but “‘war- 
ranties.”” ‘‘Warranty” in insurance contract is statement, made therein by insured, 
which is susceptible of no construction other than that parties mutually intended that 
policy should not be binding, unless such statement be literally true. Brotherhood of 
Railroad Trainmen v. Wood. (Tex.) 

(2). Effect of misrepresentations, breach of warranty, or concealment in general. 
(2)—Insured is held strictly acccuntable for truth of answers in application for insurance 
as recorded by insurer’s medical examiner or other agent, where warranted. Brother- 
hood of Railroad Trainmen v. Wood. (Tex.) 

(5). Statements as to health. 


3(5)—Questions in application for fraternal benefit certificate as to whether applicant had 


ever had any illness or injury other than as stated or undergone any surgical operation 
must be given reasonable construction not leading to absurdity. Slight cut on insured’s 
hand ‘and stitching thereof some years before issuance of fraternal benefit certificate 
held not “injury” or “surgical operation,” rendering false insured’s negative answer to 
question in application as to whether he had ever had any injury other than as stated or 
surgical operation. Falsity of negative answer by insured, who had had typhoid fever, to 
question in application for fraternal benefit certificate as to whether he ever had any 
illness other than as previously stated, held to preclude recovery on certificate. Brother- 
hood of Railroad Trainmen v. Wood. (Tex.) 
(9). Statements as to habits. 

(9)—Insured’s testimony that he had always used alcoholic stimulants very moderately 
until three or four years before trial of action on fraternal benefit certificate held to show 
such habitual or customary use thereof as to render his negative reply to question in appli- 
cation as to whether he used such stimulants of falsity avoiding certificate. Failure of 
insured, habitually using alcoholic stimulants, to answer question in application for frater- 
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nal benefit certificate as to kind thereof and amount used daily or weekly, held breach of 
warranty that his statements and answers were full and complete. Brotherhood of Rail- 
road Trainmen v. ood. (Tex.) 

§ 725. MODIFICATION AND REFORMATION. 

725—Right of mutual benevolent association to change members’ contracts of insurance pur- 
suant to provisions in association’s constitution and by-laws which reserved to association 
that right is restricted to the extent that members’ vested rights cannot be destroyed or 
benefits to which members are entitled decreased. To determine whether change in mem- 
bers’ insurance contracts made by mutual benevolent association pursuant to powers 
reserved in association’s constitution and by-laws, decreases members’ benefits and is pro- 
hibited presumption obtains that future amendments prospectively ~ not retrospectively 
on antecedent contracts. Stephens v. Sovereign Camp, W. O. W. a 

§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 

726—Where, on the facts, one provision of policy creates liability and another limits it, 
former will be enforced. Ragsdale v. Brotherhood of Railroad Trrainmen. (Mo.) 

726—In action to recover death benefit, by-laws of employees’ beneficial association should be 
construed strictly against association in favor of representative of deceased member who 
ae pai) for 28 years. Landgraf v. North Jersey St. Ry. Employees’ Benevolent 

orn, < 

726—Fraternal insurance certificate must, in case of doubt, be construed most strongly 
against insurer. In ascertaining meaning of fraternal insurance certificate, different 
provisions must be harmonized = given effect if possible, and intent of the parties 
enforced. Sovereign Camp, W. W. v. Alston. (Tex.) 

§ 730. CANCELLATION, BURRENDER ABANDONMENT OR RESCISSION. 

730—Mutual benevolent association, in absence of contract with its members, could not 
declare moratorium and suspend payment of the cash surrender value of certificate 
where certificate gave members right to payment of cash surrender value. Amendment 
to by-laws and constitution of mutual benevolent association which restricted insured’s 
right to withdraw cash surrender value to 50 per cent. of amount provided for in certi- 
ficate, and required insured to pay interest on amount obtained, made after insured had 
demanded full surrender value, held not to preclude recovery of full value, notwith- 
standing at time of demand, but not at suit, state moratorium prohibited payment of 
cash surrender value. Insured, in action, for cash surrender value of benefit certificate, 
could not recover premiums paid, after insurer had refused payment of surrender value 
under protest for purpose of avoiding forfeiture of certificate while action to determine 
right to receive cash surrender value was pending, since certificate was in force during 
that period and insured had received value for money expended. Stephens v. Sovereign 
Camp, W. O. W. (Tenn.) 

§ 730%. 

730%4—Insured, by paying under protest assessments made in accordance with fraternal bene- 
fit society’s revision of by-laws reducing amount of benefits from $1,000 to $300, or less, 
held not precluded from suing upon anticipatory breach of contract effected by revision, 
where suit was instituted within a month after breach. Odd Fellows Ben. Ass’n of 
Grand United Order of Odd Fellows of District of Mississippi v. Smith. (Miss.) .. 

730%2—Amount of assessments paid insurer by insured was not the measure of damages after 
insurer wrongfully canceled benefit certificate. Sovereign Camp, W. O. W. v. Penn. 
(Miss. ) 


(C) DUES AND ASSESSMENTS. 
§ 735. AMOUNT OF ASSESSMENT. 


. 727 


735—Fraternal benefit society could levy assessments in addition to amount fixed in mem- 


bership certificate to prevent financial disaster and protect its future operations, where 
certificate provided that members should be bound by rules and regulations thereafter 
enacted, — articles of incorporation provided that constitution, by-laws, and regula- 
tions might be changed at will, and that multiple assessments might be made. Wood- 
men of the World v. Lamson. (Colo.) 

§ 740. MODE AND SUFFICIENCY OF PAYMENT. 

740—If payment of dues in fraternal beneficiary association was actually made, it was 
immaterial who made payment, as respects beneficiary’s right to recover on life certificate. 
Bonnot v. Grand Lodge Brotherhood of Railroad Trainmen. (Mo.) 

§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 

743—In suit to recover assessments on benefit certificate, whether insured deposited sufficient 
money to pay assessment he allegedly failed to pay held for jury. In suit to recover 
assessments on benefit certificate canceled by insurer, request for directed verdict by 
insurer held properly denied where insured was entitled at least to nominal damages. 
Instruction that insured could recover assessments on benefit certificate if insured had 
sufficient funds in hands of insurer to keep certificate in force when it was canceled by 
insurer held proper. Sovereign Camp, W. QO. W. v. Penn. (Miss.) 

(D) FORFEITURE OR SUSPENSION 

§ 748. VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT. 

(1). In general. 

748(1)—Change of beneficiary attempted to be executed by insured on blank spaces reserved 
for use by association held sufficient to render change effective, notwithstanding formal 
defect, where insured was apparently led to believe that change was effected. Bonnette 
et al. v. Bonnette. (La.) 

§ a NON PAYMENT OF DUES OR ASSESSMENTS. 

§ DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 

50—-Provision in by-laws of employees’ benevolent association that member paying dues after 
30-day default should forfeit ‘“‘all benefits and claims” for three months thereafter held 
not to apply to death benefit, but only to sick benefit, in view of provision for payment 
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of death benefit upon death of a member and sick benefit to member in good standing, 
and provision that member one year in arrears should be dropped after due notice. 

_., Landgraf v. North Jersey St. Ry. Employees’ Benevolent Ass’n. (N. J.) 

750—That insured became disabled while combined beneficiary certificate of beneficial associa- 
tion was in force would not entitle insured to recover alternative disability benefits if 
application therefor was made after policy had lapsed. Fortune v. Sovereign Camp, 

Pe ARR oS err eS OR in 

750—Where fraternal benefit society’s member was in arrears when fatally injured and step- 
mother paid dues and assessments in full before member’s death, widow held not entitled 
to benefits payable on death of a member in good standing, where by-laws provided that 
payment by disabled delinquent member would not entitle him to benefits during disability 
nor to funeral benefits if death ensued. Red Cloud Tribe, No. 58, Improved Order of 
Red Men, of Messick. York County v. Wilson. (Va.) ; i : 

§ 753. SOO ENCY OF PAYMENT OR TENDER TO PREVENT FORFEI- 


(1). In general. 

753(1)—Fraternal benefit association was not required to apply on unpaid premiums amount 
aid monthly by insured as local counsel dues, to avoid lapse of policy, even if policy 
issued was plain life policy. The Pretorians v. Cook. (Ga.) 

755(1)—Doctrine of waiver by acts and conduct is applicable to fraternal societies as well as 
to reguist — companies. Bonnot v. Grand Lodge Brotherhood of Railroad Train- 
men. 0. 

755(1)—Alleged misrepresentation of fraternal benefit society’s agent that insured’s old 
benefit certificate was worthless and could not be continued in force by payment of any 
amount and that insured would have to change to new “level rate’ type of certificate 
held not waiver of insured’s right to forfeit old certificate for nonpayment of assess- 
ments. Where fraternal benefit society, through those authorized to speak for it, either 
by words or conduct, had induced insured to refrain from doing that which he other- 
wise would probably have done in view of conditions of policy, society will be estopped 
from asserting forfeiture so induced to prejudice of insured who has given faith to 
such statements of reasonable inferences from such conduct. Alleged misrepresentations, 
in 1929, of fraternal benefit society’s agent that insured’s old benefit certificate was 
worthless and that insured would have to change to “level rate” type of certificate held 
not to estop society from claiming forfeiture of old certificate for nonpayment of assess- 
ment in July, 1930, when higher assessment rate became effective since even if agent’s 
statements referred to the then condition of the certificate, insured’s statements and 
assessment payment until July, 1930, showed he did not rely on misrepresentations 
and insured had ample source of true information. Alleged representation, in 1929, 
of fraternal benefit society agent that old certificate would be worthless after July 
1, 1930, because of by-law amendment held mere expression of opinion as to meaning 
and effect of by-law which did not estop insurer from claiming forfeiture of old 
certificate because of nonpayment of higher rate assessment thereon after July 1, 1930. 
Biggs v. Modern Woodmen of America. (Mo.) ; ein 

755(1)—Negligence of fraternal benefit association in not demanding production of marriage 
certificate before acceptance of a member who made reputed wife his beneficiary was 
not a waiver or ratification of applicant’s fraudulent representation as to his marital 
status so as to validate contract. Most Worshipful Grand Lodge Free & Accepted 
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(3). Demand, acceptance, and retention of asse 

755(3)—Insurer, even though a fraternal mutual association, may not accept dues or premiums 
from members, as if insurance was in force, and then refuse payment on ground that 
failure to pay promptly forfeited insurance, since if insurer desires to hold members to 
strict observance of by-laws when it is called on to pay, it must observe them when money 
is coming in. Insured’s knowledge of waiver of prompt payment of premiums by fraternal 
beneficiary association as to other members was unnecessary to establish waiver as to 
certificate sued on. Where fraternal beneficiary association left time and manner of col- 
lecting dues and assessments so entirely within local treasurer’s control that it was unable 
to know whether dues were being paid promptly, local treasurer became agent of associa- 
tion respecting collection of dues and assessments, authorized to waive prompt payment 
of dues, notwithstanding by-laws providing that no officer of local lodge could become agent 
of association without designation as such in writing. Local treasurer’s acceptance and 
retention of delinquent dues in fraternal beneficiary association after insured’s death 
waived forfeiture because of insured’s alleged default. Bonnot v. Grand Lodge Brother- 
hood of Railroad Trainmen. (Mo.) 

755(3)—Fraternal benefit society, making, collecting 
with knowledge, obtained shortly after issuance of benefit certificate, that insured’s age 
and birth date were incorrectly stated in application, waived right to forfeit, and estopped 
itself from avoiding, contract on such ground. Brotherhood of Railroad Trainmen v. 
Wood. (Tex.) . Lb tis hacks a oy Mein ons sts hie dee i eee 

755(3)—Where fraternal benefit society’s member was in arrears when fatally injured and 
stepmother paid dues and assessments in full before member’s death, society’s retaining 
such payment for almost two months held not waiver of by-laws providing that payment 
would not entitle disabled delinquent member to benefits during disability nor to funeral 
benefits if death ensued. Red Cloud Tribe, No. 58, Improved Order of Red Men, of 
Messsick, York County v. Wilson. (Va.) ; ¥ itt Tina Wil ane ae 

(4). Custom and course of dealing. 

755(4)—Prompt payment of dues in fraternal beneficiary association may be waived where 
practice of accepting belated payments is indulged by subordinate lodges and their officers, 
knowledge thereof is brought to Grand Lodge and its officers and no steps are thereupon 
taken to prevent such practice, even though by-laws provide that local lodge or officers 
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have no authority to waive by-laws in’such respect and that no officer of Grand Lodge 
has such authority. Practices of accepting belated payments of dues in fraternal beneficial 
association cannot be discontinued ithout notice to certificate holders indulged. Where 
local treasurer of fraternal beneficiary association advanced dues of insured and other 
members and accepted reimbursement therefor afterwards or belated payments, and such 
practices must have been known and approved by Grard Lodge, association was estopped 
from asserting forieiture of life certificate on February 1st without notice to insured, 
after local treasurer had advance: * insured’s dues for October. November, December, and 
January. Bonnot v. Grand Lodg: B.%itherhood of Railroad Trainmen. (Mo.) 
(5). Effect of provisions as to reinstatement. 

755(5)—-Under fraternal life policy providing for reinstatement of member suspended for 
nonpayment of dues on payment of back dues and delivery of certificate of good health 
to agent, where agent accepted payment of back duce of suspended member without inform- 
ing member that certificate of good health was necessary to reinstatement, and continued 
to accept payments of dues until meimber’s death, insurer waived condition of reinstate- 
ment, notwithstanding insurer informed agent that member could not be reinstated with- 
out certificate and that it was holding payment of back dues in trust until member should 
deliver certificate. Where agent of fraternal insurer accepted payment of back dues of 
suspended member without requesting certificate of good health as required by policy and 
informed member that he had been reinstated, and accepted payment of dues until 
member’s death, insurer was estopped to set up forfeiture of policy, notwithstanding 
insurer informed agent that member could not be reinstated without certificate, and that 
it was holding payment of back dues in trust until member should deliver certificate. 
Black v. Sovereign Camp. W. O. W. (S. C.) 

§ 758. REINSTATEMENT. 

§ 761. ——- HEALTH AND CONDITION OF INSURED. 

761—Statement, signed by insured in compliance with by-laws of fraternal beneficiary asso- 
ciation to obtain revival of life policy, in which insured stated that she was of sound 
constitution and good health, held “representation” and not “warranty.” Pollard et al. 








v. Roy Highlanders. (Nebr.) be onde crtceks hats cininc Gs pha'atiahere eee See Me ee wae 

§ 768. PERSONS WHO MAY RE BENEFICIARIES. 

§ 770. ——- STATUTORY PROVISIONS. 

770—Under statute limiting payment of death benefits to wife, husband, relative by blood to 
fourth degree, illegitimate children of insured by different fathers were “relatives by 
blood” within fourth degree and entitled to proceeds of fraternal endowment policy, not- 
withstanding proceeds of policy had been paid to beneficiary named therein. Byard et al. 
v. District Grand Household of Ruth No. 26, Grand United Order of Odd Fellows of 
Louisiana. (Ta.) Te ae 

ee PROVISIONS OF CHARTER OR BY-LAWS. 

771—-Where constitution of a fraternal benefit association named wife of deceased member 


as_ beneficiary 


subject to limitations regarding her relationship with deceased, such limita- 

tions are contractual and must be complied with to secure benefits. Where deceased 
member of fraternal benefit association knew that limitations in association’s constitution 
would prevent wife who was not living with husband from collecting benefit, wife could 
have no rights superior to deceased and could not recover. Most Worshipful Grand 
Lodge Free & Accepted Masons of Texas et al. v. Hayes et al. (Tex.) : 

(E) BENEFICIARIES AND BENEFITS. 

§ 779. CHANGE OF BENEFICIARY. 

§ 780. —— RIGHT TO CHANGE IN GENERAL, 

780—Provision in industrial policy that officers of insurance company reserved privilege of 
making additional monthly assessments in case weekly premiums were insufficient to 
meet all claims in full held to make company mutual benefit association within rule 
authorizing member to change beneficiary. Stevens v. Industrial Life & Health Ins. 


Co. (Ga.) 


§ 782. —— RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. ~~ °° "" 
782—Where illegitimate children of insured were named as beneficiaries in fraternal endow- 


ment policy, changing beneficiary to person unrelated to insured held illegal, and original 
beneficiaries were entitled to proceeds of policy, notwithstanding proceeds thereof had 
been paid to substituted beneficiary. Byard et al. v. District Grand Household of Ruth 
No. 26, Grand United Order of Odd Fellows of Louisiana. (T,a.) ‘ 
§ 783. —— VESTED INTEREST OF BENEFICIARY. 
783—Beneficiary in mutual benefit association certificate has no vested interest therein such 
as will prevent member from substituting another beneficiary without original beneficiary’s 
consent. Stevens v. Industrial Life & Health Ins. Co. (Ga.) Fe oh a breast e ee 
786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 
787. —— IN GENERAL. 
787—Insured could not recover for loss of all fingers of hand under fraternal benefit cer- 
tificate insuring against amputation or severance of entire hand at or above wrist joint. 
Brotherhood of Railroad Trainmen v. Wilkins. (Ky.) ........0..cccccessccesesccees 
Railroad conductor sustaining partial impairment of vision which prevented him from 
performing duties of his employment held not entitled to recover benefits under fra- 
ternal benefit policy requiring proof of complete and permanent loss of sight of one or 
both eyes to constitute permanent disability. Insured held not entitled to recover dis- 
ability benefits under fraternal benefit policy where claim was asserted under provision 
of lodge constitution for allowance of charitable benefits to members. Starks v. Grand 
Lodge Brotherhood of Railroad Trainmen. (Ky.) sd Khao wun e kes MO Raat Rois Aer ee * 
787—Insured’s failure to pay dues to fraternal benefit society after notice to society of his 
total and permanent disability held not to deprive him of rights under certificate. Rags- 
dale v. Brotherhood of Railroad Trainmen. (Mo.) 
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787—Under benefit certificate precluding recovery for injuries which are result of “voluntary 
or unnecessary exposure to danger or to obvious risk of injury,’”’ recovery could be had 
for death of insured who was guilty only of ordinary negligence in driving on track in 
front of approaching train, since to justify denial of recovery it was necessary that 
exposure to danger or risk of injury be voluntary “and’’ unnecessary, since otherwise 
certificate would operate as fraud on member. Vinograd v. Travelers’ Protective Ass’n 
of America. (Wis.) 

§ 789. NOTICE AND PROOF OF LOSS. 

(1). In general. 

789(1)—Under benefit certificate providing that if insured while policy is in force shall 
become totally and permanently disabled and shall furnish satisfactory proof, he shall be 
entitled to benefits, and which policy did not require proof of disability to be made at any 
certain time, notice and proof of disability was “condition subsequent” and_ liability 
attached on happening of total and permanent disability. Sovereign Camp, W. O. W. 
v. Law. (Ark.) : 7 aed - pale Aarsbecee Wares 

789(1)—Where insured, rendered totally and permanently disabled by disease, was under the 
certificate entitled to recover for such disability, fact that he used blanks and forms sent 
sent him by society in making claim, which forms were for disability claim addressed to 
systematic benevolence of society rather than to claims as of right, held not to estop 
insured from insisting upon his claim and suing thereon. Ragsdale v. Brotherhood of 
Railroad Trainmen. (Mo.) Sa a Rac fs 

(2). Estoppel and waiver as to proofs or defects therein. 

“89(2)—Proof of disability under benefit certificates held waived by insurer where insured’s 
attorney notified insurer of insured’s disability and requested blanks to make proof and 
insurer declined to furnish blanks and denied liability. Sovereign Camp, W. O. W. v. 
Law. (Ark.) ; ; a ae , 

789(2)—Fraternal society’s absolute denial of liability on death certificate held waiver of 
further proof of identity of dead person claimed to be insured and entitled beneficiary of 
certificate to begin suit without presenting further formal proofs of death. Lukazewski 
v. Sovereion Camn. W. O. W. (Mich.) 

§ 790. DISCRETION OF ASSOCIATION AS TO ALLOWING BENEFITS. 

790—Member held bound by unambiguous language of constitution which, after providing 
certain disability benefits, declared that claims for other benefits were addressed to 
systematic benevolence of fraternal benefit society and should constitute no basis for any 
legal liability. Ellis v. Grand Lodge, Brotherhood of Railroad Trainmen et al. (S. C.) 

§ 791. AMOUNT OF BENEFITS. 

(1). Death benefits. 

791(1)—By-laws of subordinate lodge of fraternal benefit society held intended to be inter- 
preted in light of general laws promulgated for subordinate lodges, as regards death 
benefits. Red Cloud Tribe, No. 58, Improved Order of Red Men, of Messick, York 
County v. Wilson. (Va.) : Ms ae 

(2). Benefits for disability. 

791(2)—Insurer held liable for total and permanent disability benefits under benefit certi- 
ficate, notwithstanding insured was suspended for nonpayment of premiums, where insurer 
waived proof of disability, and evidence showed that before premium was due insured 
became totally and permanently disabled. Sovereign Camp, W. O. W. v. Law. (Ark.) 

791(2)—Fraternal benefit society’s by-laws held to provide only sick benefits and funeral 
benefits, including all benefits payable on death of member or member’s wife. Red Cloud 
Tribe, No. 58, Improved Order of Red Men, of Messick, York County v. Wilson. (Va.) 

§ 792. ADJUSTMENT OF LOSS. 

792—Provisions of beneficial association’s constitution and by-laws for hearing and determina- 
tion of members’ claims against association by its principle that no man can be judge in 
his own cause. Brotherhood of Locomotive Firemen and Enginemen vy. Simmons. (Ark.) 

§ 798. PAYMENT OF BENEFITS. 

798—Fraternal benefit association was not required to pay death benefit to legal wife of 
deceased member who was not living with member as required by constitution of asso- 
ciation when association had paid woman whom deceased fraudulently represented 
his wife. Most Worshipful 
Hayes et al. 

(F) ACTIONS 

§ 803. a OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 

» 
§ 805. - - RESORT TO COURTS FOR SETTLEMENTS OF DISPUTES. 
(1). In general. 

805(1)—Benefical association’s by-laws respecting appeals to tribunals within order before 
resort to courts held applicable to claims growing out of contracts, as well as controversies 
relating to questions of policy and discipline. Beneficial association’s by-law, giving mem- 
bers whose applications for benefits from insurance or pension department are rejected 
right of appeal to international president and board of directors, rather than by-law 
forbidden resort to civil courts until exhaustion of all remedy by appeal under associa- 
tion’s law, held applicable to appeal from decision of association’s general secretary and 
treasurer on total disability claim. Provision of beneficial association’s constitution for 
exhaustion of members’ remedies within association before resorting to courts held 
unreasonable and void, in view of meager provisions for appeal and failure to define 
mode of procedure for prosecution thereof or time for decision. Right of member of 
beneficial association to invoke court’s jurisdiction by suing association for disability 
benefits arose when defendant's secretary-treasurer disallowed claim, presented to him with 
reports showing conclusively claimant’s total permanent disability after claimant, at 
association’s request, gave permission for it to examine records at hospital where he 
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—- treatement. Brotherhood of Locomotive Firemen and Enginemen v. Simmons. 
(Ark. 


812. LIMITATIONS. 
812—Constitution and laws of fraternal benefit association requiring suit on certificate to be 
brought within one year after death of insured held binding on beneficiary, as against 
contention that statute requiring insurance policy to contain entire contract between parties 
applied, where statute was inapplicable to fraternal benefit association. Suit on fraternal 
benefit certificate which was brought more than one year after death. of insured held 
barred by limitation where constitution and laws of fraternal benefit association provided 
that no suit on certificate shall be commenced after expiration of one year from date of 
insured’s death. Deal v. Sovereign Camp, W. O. W. (La.) ... 
—Beneficiary of fraternal death certificate requiring proof of actu 
presumption arising from disappearance, and bringing of any suit on certificate within one 
year from date of insured’s death held entitled to recover where, following insured’s dis- 
appearance in May, 1925, assessments were kept up, and insured’s death on June 22, 
1925, was not discovered, despite beneficiary’s diligent search and inquiry, until Novem- 
ber 1, 1932, whereupon insurer was given prompt notice and suit was begun on February 
9, 1933. Statute of limitations did not begin to run against suit on fraternal death cer- 
tificate until discovery of insured’s death where certificate required proof of actual 
death, unassisted by presumption arising from disappearance, notwithstanding insured 
had died some seven years previously. J,ukazewski v. Sovereign Camp, W. O. W. 
(Mich.) 
§ 813. PARTIES. . 
813—Under fraternal benefit certificate precluding action thereon unless commenced within 
six months after final rejection of claim by board of insurance, insured held not entitled 
to recover for total disability, where action was not instituted on certificate within six 
months after insured was notified that his claim would not be considered by board of 
insurance for nonpayment of dues, notwithstanding that claim was never actually rejected 
by the board of insurance. Under fraternal benefit certificate constituting an Ohio con- 
tract and barring action on certificate unless commenced within six months after final 
rejcetion of claim by board of insurance, limitation of six months held not unreason- 
able. Grand Lodge of the Brotherhood of Railroad Trainmen vy. Cothran. (Ark.) 
Where insurer, sued on life certificate, filed answer stating that original beneficiary 
claimed amount due under life certificate on theory that insured was acting under undue 
influence at time she requested change of beneficiaries, original beneficiary held properly 
made party defendant. Proctor et al. v. Royal Neighbors of America et al. (Okla.) ...1024 
§ 815. PLEADING. 
(1). Declaration, complaint, or petition. 
815(1)—Complaint, claiming compersation for total permanent disability under provisions of 
defendant beneficial association’s constitution and by-laws, quoted at length in complaint, 
held to state cause of action, though not alleging expressly that plaintiff was member in 
good standing of association. Brotherhood of ITocomotive Firemen and Enginemen v. 
Simmons. (Ark.) ‘ ok Piso es 
815(1)—Where petition filed in 1933 for disability benefits under fraternal 
tificate charged breach of insurance contract as of November 1, 1931, it was not incon- 
sistent to allege that defendant breached obligation under constitution in effect in 1932, 
if certificate were subject to any change in constitution and by-laws, and hence petition 
was not objectionable because stating no cause of action. That petition filed in July 
under fraternal beneficiary certificate sought disability benefits until_ following October 
did not render petition so defective as to state no cause of action. Bennett v. Brother- 
hood of Locomotive Firemen and Enginemen. (Mo.) 
(4). Issues, proof, and variance. 
815(4)—Where complaint alleges satisfactory proof of disability was made and issue is 
taken thereon, allegation is not sustained by proving waiver of requirement. Sovereign 
Camp, W. O. W. v. Barton. (Ala.) 
815(4)—In action on benefit certificate containing provision voiding it if insured committed 
suicide where plaintiff had proven all facts necessary to recovery, that insured died while 
in good standing and that due proof thereof was furnished insurer, failure to prove 
accidental death — in — to — defense of suicide was not such fatal 
variance as ta preclude recovery. Ligouri v. Supreme Forest Woodmen Circle. Wa) .<s 
§ 816. EVIDENCE. ¥ r ee 
§ 817. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
817(1)—In action for disability benefits, plea of general issue cast upon plaintiff burden of 
proving allegation that satisfactory proof _of disability was made while policy was still 
in force. Sovereign Camp, W. O. W. v. Barton. (Ala.) 
(2). Matters of avoidance or forfeiture. 
817(2)—RBeneficiary suing on_lapsed life policy had burden to show that policy had been 
properly reinstated. The Pretorians v. Cook. (Ga.) 
817(2)—-In action on fraternal life pclicy issued by society, constitution and by-laws of which 
provided that society would not insure any one over age of 45 years, in absence of proof 
to contrary, court would assume that insured stated correct age in application. Afro- 
American Sons and Daughters v. Webster.  ( Miss.) 
(3). Cause of death or injury. 
817(3)—In action on contract of life insurance, defendant insurer held to have burden to 
show that it was fraternal beneficiary association licensed in Missouri and that insured 
committed suicide, which under its by-laws rendered contract void. In action on contract 
of life insurance, suicide of insured is not presumed. Copple v. Supreme Forest Wood- 
men Circle. (Mo.) 


817(3)—In action on benefit certificate containing clause voiding contract if insured com- 
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mitted suicide, plaintiff sustained burden resting upon him when he proved insured died 
while in goo] standing in benefit society and when he furnished due proof of such fact. 
Defense to action on benefit certificate containing provision voiding it if insured com- 
mitted suicide that death was due to risk specifically excepted in certificate was affirma- 
tive, and defendant had burden of proof where plaintiff made out prima facie case. 
Ligouri v. Supreme Forest Woodmen Circle. (Pa.) 

§ 818. ADMISSIBILITY. 

(1). In general. 

818(1)—Evidence that lodge had paid others for injuries under similar disability policies and 
had represented that it paid similar claims held admissible, in action to recover disability 
benefits, where policy specified injuries for which benefits would be paid. Starks v. 
Grand Lodge Brotherhood of Railroad Trainmen. (Ky.) 

3). Forfeiture of certificate. 

818(3)—In action on life policy precluding recovery if, within two years previously physi- 
cian’s certificate as to cause of death, whereby beneficiary agreed that such Banti’s dis- 
ease held admissible, in view of physician’s certificate that such disease caused death. 
Santos v. John Hancock Mutual Life Ins. Co. (N. Y.) 

818(3)—In action on combined beneficiary certificate of beneficial association, evidence that 
association had knowledge of custom of local camp in collection of dues from members held 
admissible on question of waiver of by-law provision for forfeiture of certificate for 


nonpayment of monthly dues on date due. Fortune v. Sovereign Camp, W. O. W. (S. C.) 2 


818(3)—In action against grand fraternal order on life insurance beneficiary certificate, 
where beneficiary’s evidence showed that insured for some two years before his death 
was sick and unable to follow usual vocation and was under care of reputable physician, 
admission of local lodge’s rule book which exempted sick member from dues payments 
and required local lodge to pay his financial obligations to grand lodge or endowment 
department from general funds of local lodge held not error. Grand United Order of 
Odd Fellows of Texas v. White. (Tex.) 
(4). Death or injury and cause thereof. 
819(4)—Evidence showed that total and permanent disability of holder of benefit cer- 
tificate in fraternal benefit association was not due to railroad accident wherein insured 
lost his foot in less than one year after issuance of benefit certificate, but was result of 
second accident which happened more than a year after issuance of such certificate, and 
that accident was within coverage of the benefit certificate. Bell v. The Maccabees. 
(Tenn.) .. 
§ 820. AMOUNT OF 
§ 821. ——IN GENERAL. 
$21—Beneficiary of fraternal death certificate who had kept up assessments between date of 
insured’s disappearance and date of discovery of insured’s death held entitled to recover 
face of certificate, plus interest from date insurer denied liability and proportion of assess- 
ments paid after insured’s death that was received by parent association, plus interest 
thereon from dates of payment. Lukazewski v. Sovereign Camp, W. O. W. (Mich) 
§ 824. CONDUCT IN GENERAL, 
$ 825. —— QUESTIONS FOR JURY. 
(1).. In general. : ; ’ ; 
825(1)—In action for disability benefits where insured failed to sustain burden of proving 
that satisfactory proof of disability was furnished, insurer was entitled to affirmative 
charge notwithstanding special pleas and replications undertaking to set up waiver, 
since pleas had no office until insured met burden placed on him by insurer’s plea of 
general issue. Sovereign Camp, W. O. W. v. Barton. (Ala.) ; 
825(1)—Whether there was attached to, or indorsed on, fraternal benefit certificate on true 
copy of application made part of certificate by terms thereof, so as to authorize insured 
to set up defense of misrepresentation, held for jury. Bukowski v. Security Benefit 
Association of Topeka, Kansas, (Ia.) ... oes bia : Eire 
825(1)—In member’s action for disability benefits under constitution which, after providing 
certain benefits, declared that claims for other benefits were addressed to systematic 
benevolence of fraternal benefit society and should constitute no basis for any legal 
liability, question whether society capriciously or unreasonably rejected claim held not 
involved and was improperly submitted to jury; word “systematic” preceding “benevo- 
lence” meaning only that claims would be disposed of in manner prescribed by society’s 
rules, and not that society could refuse benefits only if acting reasonably and bona fide. 
Ellis v. Grand Lodge, Brotherhood of Railroad Trainmen et al. (S. C.) 
(2). Avoidance or torteiture. 
825(2)—Evidence in action against fraternal benefit association on lapsed life policy held 
insufficient to make issue for jury whether association which, pending submission of 
evidence of insured’s good health and at time of his death, was holding remittance for 
reinstatement in suspense, had approved reinstatement application. The Pretorians v. 
Cook. (Ga.) 
825(2)—In action on life certificate in fraternal beneficiary association, whether dues had been 
paid and receipt acknowledging payment signed by local treasurer recited truth, held for 
jury. Bonnot v. Grand Lodge Brotherhood of Railroad Trainmen. (Mo.) a 
825(2)—Evidence that beneficial association waived by-law provision for forfeiture of certifi- 
cate for nonpayment of monthly dues on date by accepting dues which association 
knew had been collected by local secretary after due date held for jury. Fortune v. 
Sovereign Camp, W. O. W. (S. C.) 


§ 827. VERDICT AND FINDINGS. 
827—Where chancellor found that after first accident and at time of second injury insured 
was performing a part of his usual labor and directing his usual business, finding that 
as a result of second accident insured’s previous disability was so increased that he had 


since then been totally disabled held not finding that first accident had totally and per- 
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manently disabled insured, and that second accident had merely increased such disability 
so as to preclude recovery on benefit certificate on ground that accident happened in less 
than year after issuance of certificate. Bell v. The Maccabees. (Tenn.) 1304 

827—Jury’s finding that insured under life insurance beneficiary certificate was sick and 
unable to follow usual duties and was under care of reputable physician from at least 
January 1, 1931. until his death on February 17, 1933, and that vice grand or chairman 
of sick committee was notified on or before January 1, 1931, held sufficient to render 
applicable the local lodge’s rule requiring such member’s financial obligations to grand 
lodge or endowment department to be paid from local lodge’s funds. Grand United 
Order of Odd Fellows of Texas v. White. (Tex.) 

§ 828. JUDGMENT. 

828—Decree, providing for payment of stated sum monthly by beneficial association to mem- 
ber thereof as compensation for total permanent disability during his life or until such 
disability ceased, held invalid in respect to unaccrued monthly paymerits as based on 
contingency and hence uncertain. Brotherhood of Locomotive Firemen and Enginemen v. 
Simmons. (Ark.) 








